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‘Tor prosont volumo is substantially a translation of Dy, Hdward 
Vischol’s “ Vorfassung Mnglands,” a work which has obtainod 
considerable popularity in Gormany. ‘Cho first odition, publishod 
in 1862, was spootily oxhaustod, and a socond odlition was 
urgontly called for, upon which lator this translation is basod, 

Although tho Author is thoroughly ab homo in his aubjool, 
having availod himsolf of tho bogt toxt-bools and, with groat 
assiduity and laboriousnoss, consullod tho muosb rolinblo authori« 
tios, ho has, as might woll be oxpoctod whilo trowing of our 
complicated judicial systom, fallon into occasional orvors, ‘lo 
havo allowod thoso to appoay in tho Mnglish trauslation, would 
inovitably havo impaired tho orodit of an othorwiso valuablo trea. 
tise, Such modifications as wore doomod nocossary havo accord. 
ingly been introducod. 

Tt affords mattor for congratulation that an impartial survey 
of that systom which tho onlightonod offorts of Anglishmon havo 
sooured for thomsolves should havo beon prosontod, wilh snoh 
completeness, to the admiration of a kindyrod yaco, Tho portions 
of the work, howover, which wore merely intonded to impress 
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tho German public with a reverential regard for those minutiz 
of our Constitutional scheme which seem to have struck the 
Author as worthy of adoption, have been elimimated. Certain 
other omissions have likewise heen made for the purpose of 
rendering the volume Jess prolix. The mode of troatment 
followed by the Author in mapping ont his subject under distinct 
and separate ‘heads, and treating each of them independently, has 
entailed an amount of repetition which it has been sought, to a 
certain extent, to obviate. 

The opinions of Dr. Fischel have been retained intact; in 
certain instances, however, quotations from and references to 
authors who have arrived at different views have been eupplied. 
Details of constitutional precedents which the Author has either 
wholly omitted or imperfectly narrated, have been incorporated 
with the text. 

The book has been prepared not with the view of instructing 
the professional man, bub with the object of affording to tho 
citizen that information which is so absolutely necessary for the 
faithful discharge of the manifold duties of public life. How 
often does it happen that men, entering upon tho « patrician 
profession of practical politics,” suffer from the want of that 
preparatory acquirement which a good institutional treatise 
might afford? It is hoped that the work before us may, 
in some measure, meet this want, and tend to spread con- 
atitutional knowledge, while producing a deeper attachment to 
those institutions which even foreigners are bent on naturalizing, 
as far as may be, in their own land, 

The Translator has simed at two things—to deviate as little 
as possible from the original text; and, at the same time, to 
present the work in a form agreeable to the English reader. 


PREPACH vii 


As the subjoct-mattor of tho volumo is youy oxtonsivo, somo orrors 
may, notwithstanding tho caro omployed, haye oseaped notico. 
Tt is hopod that a Socond dition may afford tho Wiitor an 
opportunity of corrocting such ag may kindly bo pointed out 


to him, 


Tenrrr, dpril 4th, 1808, 


ERRATA. 


Pago 11, ton lines from foot, insert “and” before * bocame.” 


” 
» 


G0, ling 4, for “ gonerally” vead sometimes.” 
80, 4, 4, for “celle” read * catto.” 
90, ,, 24, for “conawre” read * censorship.” 
127, ,, 84, for “ Honry VIII.” read “Honry VII.” 
14Y, Inst line in notes, for “ Wilinrich,” read “ Woinreioh,” 
204, line 25, “in England” should follow “hond of the Church,” line 19, 
208, ,, 26, for “ Beolesinstical Tithos Bil” read “ Eoolesinstical Titles Bill.” 
218, ,, 16 of toxt, for “ person» ” read “persona.” 
224, ,, 11, for * Statutorem” read “ Statutorum.” 
229, ,, 6 of toxt, remove the asterisk to the end of the sentence, 
241, 4, 8, for “ determine” read  detormines.” 
242, 5, 7, for “Ohartora,” read “ Ohartas,” 
248, last lino in notes, for “ Tvish and Co,” read “ Trish Land Co,” 
267, fourth lino from foot of toxt, the semicolon should follow “ system,” 
278, oighth lino from foot, for “ eal,” read,  saltum,’? 
282, line 19, for “judge's” read “judges.” 
802, 4 1, for “ shoriff’s ” read  shoviffs.” 
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THE ENGLISIC CONSTITUTION, 


INTRODUCTION. 


a Sony 


first Part, 
CHARACTER OF ENGLISH CONSLITULIONAL LAN, 


CIIAPTER I. 


No Constitutional Records Extant.—Commion-Law Origin of tho Constilulion.—Its 
: Antiquity Saxon Constitution—Despotism of William I.—ventmont of tho 
Saxons,—Veudal Systom~—Doomsduy Book.—Legos Hawardl Contessoria.-Lho 
Pronoh Foudal Systom.—Magna Charta.—Powor of Legislation in tho Parlits 
ment—I'ho Lowor Iouse.—Oflico of Tustieo of tho Peaco,—Jorteacuo on tho 
Mnglish Constitutionn—Froissart on Englishmen —Deoline af Ue Aristoorncy 
through tho Wars of tho Roses-~Sho Wudors nob Unlimited in their Rilo 
Now-blown Avistoeracy—Dxvonch Oontrasts,—Uho Stuarta—Divino Right 
Passive Obodionce,—Votition of Right. -Chavios I, and lila Parliamout,~Progress 
of Parliamont during tho Roign of Ghorles (T- -Jumoa TL-—-Prmnoiples of tho 
Rovolution. William TIT, and tho  Pavties!’—Powor of Parliamont in tho 16th 
Contary,—Power of tho Avislooraoy, —Corrupt Tlouia of Commona,~Iahorty of 
ingland,—yonch Judgmonta.—Deelino of Self-Govornmont.—Rowult of Parlin. 
montary Govornmont,—Inoreasing Powor in tho ‘Towns-—'ho Roform Bill.— 
Pyesont Stato of Constitutional Law.—Cuaranteos of Tiborly.--Obsoloto Stal utes, 
—Docay of tho Provogativo and Royal Powor.—Constitutionnal Eaporimonts on 

tho Continent,—Bungon on Tiocal Government, 


Tun Nnglish Constitution is not tho rosult of conquoal achioved 
by a peoplo in revolt, nor is ib derived from any “act of graco” 
of a liboral prince. Not by special charter, sob forth in tillos and 
paragraphs, does it agsort its claim, nor by any contract beiweon 
prince and poople formally drawn up. Tl is somothing more Lan 
a Constitution in the ordinary accoplation~—than a moro fimda« 
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mental state-law ratified by document and solomnly sealod. It is 
not, withal, a mero array of particular charters and statutes ; for the 
principal acts affecting political and legislative relations, from 
Magna Charta itself down to the Local Governmont Acts of 1858, 
comprise but a small portion of the public law of Bugland. 

The public law of England is itself but a part only of recog- 
nized English customary law in action—a part, conseqnontly, of 
the “Common Law ;” the charters and statutos boing but tho 
confirmation of certain fandamontal principles thorcof*—an 
assurance that it will bo effectually carried ont; may, occa~ 
sionally, they are even, admittedly, an infringement upon the 
common law itself. The high antiquity of the latter, its unintor- 
rupted practice through the lapse of many centuries, coupled with 
its ever-accumulating throng of legal precedonts, place English- 
men in @ position to illustrate, in a manner altogether exceptional, 
and from original sources, the law as it actually obtains. It is, 
then, generally speaking, meve weakness and affectation on tho 

“barb of any English student of political Jaw, who would 
elucidate the English constitutional systom by examples drawn 
from Athens and Rome,t inasmuch as tho constitution of his 
country—in other words, tho native public law—is abundantly 
revealed in the history and legal records of his own land. 1f wo 
would, then, characterize the public law of England aright, wo 
must wend upward to these two sourcos, i 

The Constitution of England, like that of most countries of 
‘Europe, has grown out of occasion and cmergency ; from tho 
fluctuating policy of different ages; from the contentions, suc- 
cesses, interests, and opportunitios of difforent orders and partios 
of men in the community. It rqsomblos one of those old mansions 
which, mstead of being built all at onco aftor a régular plan, and 
according to the rules of architecture at present ostablished, has 
been reared in different ages of the art, has beon altorod from 
time to time, and has been continually receiving additions and 
repairs suited to the taste, fortune, or conveniency of its succes. 
sive proprictors, In such a building we look in yain for tho 
clegence and proportion, for the just order and correspondonce of 

¥# Also, by the ald custom of the tho etatuto of Magna Chavta, eap, 26." 
realm, no man shall be tnkon, mprizoned, —Daoctor and Student, chap. vii, 
cissoized, nor otherwise destioyed, but t Palgravo, dn Essay upon the Ori 


he bo put to answer by the law of tho ginal Authority of the King’s Counci 
land, ‘And this custom is confirmed by + 9. y of ing'’s Council, 
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parts which we oxpoct in a modern odifieo, and which oxtornal. 


symmetry, after all, contributes much moro, perhaps, to tho 
amusemonl of tho boholder than the accommodation of tho 
inhabitant.* 

Howovor much tho Saxon spirit may, according as party 
spirit urged, havo boon now ombollishod or now toned down,} yet 
it crnnot bo gainsaid that thoroin did tho troo of Mnglish liborly 
siiko vool, and that ib is accordingly of most anciont growth, 
England is tho homo of imporishablo institutions, “‘Thore is 
nothing move wondorful in the history gf om constitution,” says 
May, “than tho stabilily of cach imstilntion which comprigos a 
portion of tho political systom, dospilo tho constant and. continuons 
changes which many institutions, in relation 40 powor, influonco, 
and privilege, incossantly undorgo.” “What other counley in 
tho world,” asks anothor wrilor, “is thoro, ab this momont, that is 
working its way with instilutions Uhet have beon in action ae 
tho last two hundrod years ?”? 

‘Tho prosont constitution of our country is to tho oonatilulion 
undor which sho flourished fiyo hundvod yoars ago, what tho troo 
id to.tho sapling—what tho man is to tho hoy, ‘l'ho alloration 
has beon growt, yob novor was thoro a momont at which tho chief 
part of what oxistod was not oli’§ 

No rovolution has over inlorrupted tho continuily of tho 
English law : tho rovolutions of 1641 and L688 broke oul in ordor 
to protect, by fvosh safoguards, tho laws oxisting, and not Lo 
originate any moro speculative law of recont concoption, Whon 
again, in 1649, with tho death of Charlos, the monarchy lapsed for 
a while, tho Inglish polily was nob shakon to ity contro by tho 
fall; tho administration of justico and governmont votained thoir 
forms and went thoir wonted course. ven when tho Civil War 
rvagod hottest, tho twelve judgos wore acenslomed Lo go thoir half. 
yearly civenit withoul lot or hindrance, ‘Tho basis of the Muglish 
Commonwoalth thus remained unmoved, whilo tho topmost sum- 
mits wore swaying hithor and thithor.|{ 

The Saxon constitution was founded on a frco poasant com- 
munity, with a ising ab tho head, horoditary only upon condition, 


The charactoristio clemont of this constitution is tho grout solici~’ 


* Paloy, vol, iv. p. 378, i Macaulay, Iisé. Leng. 
t Brougham, Constitution, 181. Do Locquovitle, L Ancien Régime ot 
f Parl, Komemb, iv, 1. la Révolution, 321, 
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‘ude accorded to the administration of the law; and tho civil 
regulations affecting personal security. In perfect accordance 
with this principle is the system of frank-pledgo and tho 
administrative division into counties, hundreds, and tithings. Tho 
political organization of the Anglo-Saxon peasant class constitutes 
the social groundwork of this division, inasmuch as the Saxons in 
England, as in Germany, settled down in soparate grangos, and 
not in town-like villages. The undorlying charactor of the Saxon 
polity was of a federal nature: migrating from sovon kingdoms, 
the subdivisions built up fxesh confederations, which did not, how- 
ever, relinquish dependence upon the general body. 

William the Conqueror deduced, it is irue, his pretended claim 
from the will of Edward the Confessor; but never was any nation 
more completely led under the yoke by another, than tho Anglo- 
Saxon after the battle of Hastings. The property of tho Saxons 
who fell at Hastings, or fled from tho battle-field, as well as of 
¢hoso who had betaken themselves to Iarold’s standard, was 
confiscated.* All of Saxon race wore, subjected to tallago, 
and frequently those who were liable to such assossmont wore 
hired out to the barons, The Saxon women became tho spoil of 
the conquerors, and even tho Saxon saints were not respected. 
To many women the lands of thoir fallen husbands wore grantod 
for life, but out ‘of sheer compassion duly ; to ono Saxon women 
was thus accorded the usufruct of hor hushand’s property, but 
merely on condition of her foeding the king’s hounds. ‘Tho Norman 
victors perpotrated, moreover, every kind of onormity; ab 
William’s coronation they set firo to ‘London, Geoffroy of 
Mandevil acting with equal rath at Cambridge, Eyon in tho 
year 1124 a Saxon chronicler thus lamented: “God sooth tho 
poor people borne down most pitiably ; first robbed of possossions 
and then massacred; it was a miserablo timo.” Ioenco ib is a 
wild fiction to assumo thét, because William styled himself tho 
“purchaser,” and not the conqueror of England, ho had any 
reverential regard for Saxon freedom, As far as the Conqueror 
was concerned, never did thero oxist a more absoluto monarchy 
than his; he alone had tho right to originate laws, and henco 
his power of inflicting punishment was almost unbounded, 


; sey Conqudte de U Angleterre, f The Greatest of ald the Plantaaee 
. 826, ts, pr 5, 
t Thierry, i, 418 ; ii, 83, pone 
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Tle apportioned tho conquorod and confiscated catatos amongst 
his foudal dopondents; tho Saxons possossod of any land woro 
forced to hold it from tho victors on fendal tenure, becoming their 
sub-foudatorios, Tho fouds of the groator vassnly woro scant 
cnough, howover, according to tho continental notion, Tho 
jurisdiction of the burons was narvowod down to ponal casos of 0 
lowor grado, and to civil disputos of a polly naturo: no manorial 
court could carry into offect a judgmont otherwise than throngh 
tho shoriff, throngh an officer of tho crown consoquonily, and from 
evory court-baron appeul lay to tho king’s court. 

William did not recognizo in his nobles any oxomplion 
from taxation; from thoir lands he compelled his vassals to 
dischargo tho samo assossmenls which thoy had been wont ta 
afford in tho timo of the Confossor. ‘The distinctive charactoristic 
of tho Norman kings was thoir oxceeding grood, and tho admi- 
nisivative system was so diroctod as to insuro tho oxaction of tho 
highest possiblo imposts, Myvom this bont originated the prob 
registration that William caugod Lo bo taken of all lands, whethor 
holden in feo or ab ont ; as woll as tho consus of tho ontiro popu- 
lation. Tho respoctivo rogistors wore prosorvotl in tho cathedral of 
Winchestor, and by tho Norman woro dosiguated “lo grand rolo,” 
Jo yblo royal,” loxéle de Winchester 3? lat by tho Saxons wore 
tofinad the Book: of tho Last Judgmont,” “ Doomosduoge Boo,” 
* Doomsday-book.” In consequonee of this compilation tho 
Normans thomsolves woro subjootod Lo tho arbilvary taxation thab 
was loviod; and, as thoy had no faithful sub-foudutorios, wore Luin 
to submil to tho burthon, 

Tho oquipoiso maintained bolaveon tho Normans an tho 
Saxons vondors it furthor apparont that William L. snecooded in 
carrying ont unimpeded ono of tho groatost of political revolutions, 
In tho gonoral assombly, held at Salishury in 1085, William 
caused not only tho vassals “holdiug in chiof”” la tondor the oath 
of foaliy, but also their tonants; thus breaking in upon tho foudal 
compact in its mogh essential altribulo—tho exclusive dopondonco 
of a vassel upon his lord—ho substituted his own authority over 
thego sub-foudatorics, ostablishing himeolf thoreby as “ Lord Para- 
mount.”* ‘This proab fact, tho qualified ownorship of tho vassals, 

* Tallam, Middle Agos, ii, 815; Inesy honnowr of foi poriorai on lout 
Thiorry, ii, 166. ‘ho onth rune thus: — fomps pour la towo quo yo fiona do vouss 


“Do cotta hore en ayant, jodevions yotro — qwatusi Dieu mo soil en nide!” 
homme lidge do ma vie ot de mes mom: 


8 THE ENGLISH CONSTITUTION, 


coupled with the protection which the Saxons found against tir i 
potty tyrants under the sway of the tyrant at largo, was pro- 
ductive of this result, that the absolute monarchy of William I, 
though still cramped in foudal forms, embodicd already o State 
according to the modern concoption. Hence it was that noithor 


+ the dynasties of Germany, nor the greater barons of Trance, von- 


tured to lift the gtanderd of revolt in England; the sense of public 
tranquillity that prevailed affording but poor chanco for such a 
venture, Any private quarrel which was not adjusted before the 
civil courts was regarded as a breaking of the king’s peace.” 
The English harons did not consequently succeed in raising them- 
selves to the position of independent princes; nor did thoy, as 
in France, remain unswerving antagonists to tho body of the 
nation, The despusm of William and of his ‘snccossoré should 
be hailed as the progenitor of liberty and.of equality before tho 
law; the nobility, oppressed ahke with the Saxons, found at last 
a towor of strength in the laws of tho down-trodden natives. 

William had confirmed the laws of Edward the Confossor, by 
which we are to understand simply tho customary law of tho 
Anglo-Saxons. So far as this law did not come into conflict with 
the feudal rights of the Normans and the powor of tho king, so 
far, accordingly, as private law and municipal administration wero 
concerned, it was respected.* ‘William Rufus and his successors 
wore frequently entreated to recognize these “ bone legos Hdwardi 
Confessoris,” and thoy always readily confirmed, it is tuo, tho 
people’s law, although persistently violating it in its political 
bearings. As the ownership of land could only pass by inhori- 
tance in accordanco with-foudal law, all landed property boing 
held feudally, the Norman law in this rogpect prevailed over the 
Saxon customary Jaw. The law of tho peoplo, on tho other hand, 
hecame, even to the victors, a safeguard against their suporior 
lord; and hence the law “ common” to overy class, By degrees, 
also, the victors adopted the language of tho vanquished. Tho 
Lord’s Prayer contuins sixty-five Saxon words out of sixty-nino, 
of the eighty-one words in Tlamlet’s monologuo but thirloon aro 
taken from tho language of the conquerors. [ 

While the Norman kings, and the first Plantagonots, intont 
upon rendering their subjects tractablo, wore imparting quickoning 


* Thierry, i1, 88. Bucher, Parl vt 
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life ig tho Saxon municipal and oxeontive organiznlion—and in no 
land has tho unity of tho stato moro complotely oxistod than in 
tho England of that day—whilo all tho powor of logislation, civil 
jurisdiclion, and stale govornmont controd in tho king and his 
officials, tho latter being, in sooth, froquontly taken from tho 
communal body; Franco, on tho othor hand, was nothing bub a vast 
confedoracy, basod on tho foudal bond, and ondowed with » contral 
heroditary authority.* Whilo tho groator Norman barons onjoyod 
but a restricted scignorial powor, and polty ‘civil juvisiiction, tho 
groater Fronch vassals woro, in truth, lords of tho soil, having 
power of lifo and death, tho privilogo of coining monoy and of 
taxing the Jows, ‘They onjoyod tho right to protost against tho 
nomination of any bishop who might not be to thom a “persona 
grata,” and powor to mako laws binding on all rosiding within 
thoir territory. Whilo in Mngland tho nowly-invigoratod Saxon 
commonally was organized into an array of siont-hoartod infantry 
against hostile invadors ; I'ranco rotninad, as tho focding-stveam of 
hor army, tho knightly bands of hor noble bavonst At Crocy, 
Poictiers, and Agincourt, ib was nol morcly ono embattlod host 
bearing down another, bub tho modorn Stato-oralt achioving its 
conquost over tho foudal polity. ‘ho moro framework of the 
foudal systom still ondures, as ib must bo ownod, in Hngland ; so 
for, howovor, as foudal polity convorts polilival powor into a pri- 
vato law, making of tho king a mero lord of vassals, invoslod with 
right and powor similar with his own, ié novor found an ombodi- 
mont in tho Jand, Summing up tho findamontal charactoristios 
of Norman Stato-craft, thoy may bo thus onumeralod: absolute 
monarchy ; contralization in tho strictost sonse; ého rovival of 
spontancous action in tho commonalty, so fer as necdful for tho 
maintonanco of poxce; tho provontion of private warfre, and 
of » domination of rolsbor-knights liko thap which provailed in 
Germany. 

Such kingly despotism, woighing with oqnal heavinogs on all tho 
subjools, ovoked, somo 150 yoars‘altor the battle of Tastings, a 
spirit of union in tho entire community, The barons who, at 
Runnymodo (Runningmoad), on the (6th Juno, 1215, wrostod 
from John Lackland the groal Charlor, ‘MagnaCharta liborltatun,” 


* Warnkonig, Franzdsisoho Rechtsge- portion of archos io mon-at-nrms, o 
sekiohte, i, 205, pnees, was thico avchors to ono lance, 
+ During tho reign of Tfenry V. tho —Nicolas ii, 8315 ii , 188, 
Come ostublishod that the ustal pro 
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placed reliance upon the nation at large. This great chartor of 
liberties contains nothing but the confirmation of the Saxon law, 
together with certain protective clauses and exemptions from 
feudal burthens. It ratified the laws of Edward the Confossor 
and the Saxon county-organization ; puta check on tho jurisdic- 
tion of the king’s sheriff; enjoined that such as were accused of 
felonies should be judged no otherwiso than by verdict of thoir 
peers (pares); and regulated the judicial authority, inasmuch as 
the kingdom at lerge was endowed with a fixed court of judica- 
‘ture in London. Arbitrary taxes and fines were forbidden under 
threat of heavy penalties; and if the barons were required to 
bear taxation, their consent was to be previously obtpinod. 
Twenty-five barons, whose descendants have failed, were ap- 
pointed guardians of Magna Charta, and invosted with tho 
privilege of summoning both barons and commoners to withstand 
any infringement thereof, Despito the anxious precautions for tho 
Protection of the Magna Charta, the powerful princes who 
flourished in tho 18th and 14th conturics failed not to break 
' through its provisions; it was, indeed, frequently confirmed, but 
ever and anon violated anew. At lengli havo its fundamental 
principles, so far as they affect not local and prescriptive rights, 
become the ‘groundwork: of the modern State-goyornment. 

The Plantagenet period prepared the way for tho right of the 

~ commons to initiate laws, The statutes of tho Norman kings and 
of the first Plantagenets werd mere royal, orilinances, and fow in 
number; the barons found in their’ good swords botter protection 
against arbitrary power than in abiding by tho laws, Tho Plan. 
4agendts, as a bule, did not allow the authority of thojr statutos 
to depend on any right of ratification in tho commons 3 morely 
by right of petition might they havo any influence on legislation, 
and, if the king thought fit, they might further deliberato bofore. 
hand upon the laws which he intended issuing. Tho right of im- 
posing taxes ouly pertained, as an actual fact, to the parliamont, 
under the most festricted conditions,* , 

‘When the ropresentation of the municipal bodies, and of tho 
smaller vassals, by their deputies, began to make itself fell be- 
times, in the 18th century, the organization of parliamont by the 
representation of the burgesses and the inhabitants of counties 


Sed vide Talon, MA, iii. 87., 
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was finally adjusted by law in tho reign of Mdward I. As for 
back as the firs half of tho 14th contury tho commons separated 
themsolves from tho greator barons, and parlimnont appeared in 
two soctions or houses as ab tho prosont day. 

‘With o viow to secure tho maintonunce of poaco, tho Planta. 
gonots ostablishod the influontial instilntion of Susticos of tho Penco, 
laying, theroby, the gromdwork of the powor aclnally onjoyod by 
tho vuling gentry. Tho ancient county courts, which tho Von- 
quest had spared, now bogan to wano in prosenco of tho suporior 
authority of tho grontor Iandholdors, invostod as thoy wore with 
the office of justico of the peace; which oflico spoodily assnmod an 
important part of tho businoss of tho anciont local assemblios, 
and concontrated in itself tho keoping of tho poaco, criminal 
jurisdiction, and tho organization of tho militia, ‘ho estublish- 
mont of such authority consequontly tondocl to concontrato moro 
fully tho royal or political power, such powor boing dcloyatod, 
however, to tho local courts, composul of tho groutor land- 
holdors, having a position wholly indopondont, 

Undor tho Plantagonots porsonal sorvitudo bogun to disappoar, 
and traces of a prolotarian class bocamo porcoptiblo. This poriod 
is further notoworLhy as allocting tho boaring of Mngland towards 
Romo, inasmuch as sho hogan. to dvift away from tho papal juris- 
diction, Numorous statutes wore launchod against gifts in“ mork 
main,” yob did nob provont ono-fifth df tho landod properly boing 
vostod in tho hands of, spiritual corporations ab tho outbroulk of 
tho Roformatidn, ‘To tho influonco of tho Roman and tho Canon 
law tho Common Jaw ‘vpposoil a hardy fronts and tho royal courts 
rocognized’ tho sway of thoso uon-nuativo hus only within cortain 
vestricted sphoros, which continucd‘amonablo to the common lav 
eouris, “With the usurpation of tho houso of Lancastor, tho; 
power of tho parliamont augmontod, bocamo honcoforth a signi- 
ficant and necoxsmy part of tho logislatwo, ho municipal re- 
presentation in the commons altained the comploloright of imposing 
taxed, Tho lower liouso bogan to emancipato itself from its 
conatituonts, tho right of voling for knights of tho shivo in 
tho reign of TIonry wh hoing vestriojed to tho forty shilling froo- 
holdors, 

Fortescue alleges, in praiso of tho Unglish, * thal Who king 
of Tngland is subjoot to tho laws; that: the people impose thoir 
own taxes, avo judged by a jury of thoir own class ; thet all mou 
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are“equal beforo the law, ond that thoré aro many small lond- 
holders.** The king cannot tax the people ‘arbitrarily, as thoy 
live by their own laws, and enjoy their property in liberty.” 
“Not only is the might of the king thoroby increased, but his 
credit likewise.’”’+ The Bnglish monarchy of tho later middle 
ages was, consequently, limited by law and ascertained custom ; 
there was then no question either of despotic, aristocratic, or repub- 
lican government. ven under tho houso of Lancaster, the King 
and the Parliament make up tho State, a constitution which evon 
at that period found not its equal.t Constantly do Fortoscuo 
and the other old jurists insist that the Saxon common law is tho 
bulwark of liberty, whereas the Justinian legislation of Byzantino 
stamp had elsewhere proved tho gravo of freadom. 

The statement is subject, however, to striking exceptions; the 
arbitrary power of the crown is shown in tho case of Nicholas 
Thorley, who, for having married the Countess of Oxford without 
the king’s liconse, was, on the mere ordor of Henry V., committed 
to the Tower, and there kept in fottors.§ But such oxcoptions 
prove the rule; tyranny was exercised in Hngland in divect hos- 
tility to the lew; it was not tho law of the realm which, as in 
other countries, sanctioned’ tyranny, What fruits Bnglishmen 
harvested in tho war with France, by virtuo of this constitution, 
has previously been shown ; tho historian, Froissart, says of thom, 
est le plus périlleux peuple qui soit au monde, ot plus oul- 
vageux et plus orgueilleux.” 

Tho wars of the Roses, which two royal housos, with noble 
adherents equally antagonistic, wagod against cach other, rotarded 
the internal developmont of England, but completely annihilated 
at the same time the foudal Norman nobility, Byon undor tho 
house of Lancastor the barony or peerage began to becomo a 
distinct, political office, apart from any more feudal holding. ‘Tho 
nobility had no longer any legal authority over their dependents ; 
every baronial privilego had grown offote, and tho homago” of 
the tenant was become a yain and empty form.|| Aftor tho battlo 
of Bosworth, the Norman nobility was swept off, and tho poorago 


* Do laudibus legum Anglie, 0, 9, ot ipsi regi, allovatio otiam no i. 
; + Ib, o. 29, ot quod non ‘jugum, sel ma vollio,tidinis caso, my pil 
liberlas est politico rego populum, so- { Pauli, Znglisohe Geschichte, v. 661, 
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becaino what ib now is, a political status, transmissible by inho- 
ritanco; and whon compared with tho caslo-liko nobility of tho 
continent, having nothing in common thorowith, neilhor privi- 
logos nor Lorrilorial power conplod with magistorial authority, 
nor exclusivonoss. Tho political condition, on tho assumption of 
powor by tho Tudors, is roprosontod by rondo as being strongly 
monarchical; ‘tho ontivo communily rosombled a thoroughly 
disciplined army.”’* ‘Tho Tudors possessed all that supromacy 
which sturdy rulers achiove who havo "procured for a nation, long 
harassed by civil war, tho blessings of tranquillily and peaco, 
Thero was no nobility which might withstand thom, and tho 
burgesses and gontry had no ground to complain of a dospotism 
which soldom violated their commorcial or agriculiural intorosts. 
The guiding principlo of taxation through tho intormodiary of 
parliament had becomo #0 incorporated with tho Mosh sud 
blood of tho nation, that ovon Ienry VIIL., in prosenco of tho 
outspoken opposition of tho insurgont commons, was fain to 
shrink back, 

“Tho English pooplo was not, liko tho peoplo of the Continent, 
a clumsily contrived coalition of burgesgos and poasants gradually 
omancipated, but still bowod under tho burdon of their provious 
bondage. Into tho ranks of tho commonors, so far back as the 
14th contury, the majority of tho foudal wristooracy was atmittod ; 
all those holdors of small fouds who woro noithor inflnontial nor 
woalthy cnongh to share in tho suporior authority with tho barona, 
yob wore proud of their origin, end long in possession of simile 
rights with thom,”’—Cutzos, , 

Tho Tudors, who had bub a handful of armod gatollilos at thoir 
disposal, and against whom, if thoy sought Lo oppress Lhe pooplo, 
an onliro nation in sorriod strongth would havo wprison, wero forcod 
to govern according to tho spirit of tho nation at largo, In regard 
to tho Reformation, ITonry V1L1. only helpod on tho work of tho 
Plantagonots; ho dissolvod, aflor a grossly dospotio fashion ib 
must bo ownod, tho already slackoning connection with Romo, 
enrichod his coffors by tho plundor of churches and monasterios, 
attached to himsolf theroby numorous adhoronts, and laid tho 
groundwork of a frosh-mintod aristocracy, 

We find at the boginuing of tho voign of Tonry VII. a now 
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and moody aristocracy, which had originated from the soldiors of 
the civil war, unwilling to submit to the ‘oven rule of right, or to 
acknowledge the supremacy of the law. Nobility of blood had 
long ceased to exist, but pride of birth and power now strovo to 
créate the distinction between gentle and non-gentle, Attompis 
were made to imitate the policy of the Continont, and to establish 
a barrier between the noble and the roturier; but although tho 
nation spurned the distinction,* and although such cnergetio 
princes as the Tudors strove to subdue the now aristocracy, thoy 
were unable to make head against the evor victorious endeavours of 
the English people to achieve political power by the acquisition of 
greater wealth, Vainly did they contend against the absorption 
of the smaller holdings, and against the accumulation of landed 
estates, Thus a completely now aristocratic society aroge in tho 
nation, in a freo and independent manner, without its growth 
being favdiired by the laws, scoing that they were adverso to tho 
accumulation of landed property and to entails, ‘This aristocracy 
developed and maintained itsolf all tho moro roadily from the 
fact of, its ranks being open to every one who might achievo 
wealth and standing, 

Tho Reformation became first under Elizaboth’ 8 voign, through 
tho instrumentality of {he Puritans, a thing of deeper growth, and. 
spread abroad among the nation,” Only throu gh tho indifforontism 
of the massos under tho earlior Tudors can the sudden roaction 
under Mary with her Spanish connections bo rightly approhonded. 
ven as rapidly did the Catholic church, having’ no further stay 
amongst the general body, subside anew to make way for tho 
wrathful vengéance of the Protestant agodndancy, Although under 
the Tudors arbitrary courts and commissions struck down their 
crowds of victims; although the importance of Parligmont, in 
presence of Henry VIII. and Elizaboth, dwindled away, yob 
Hngland was not under this dynasty, cither in theory ov in fact, 
am absolute monarchy, The powor of parliament in regard to 
taxation and legislation was recognized; thore was no standing 
wmy to oppose to the national militia; nay, onry VIII. oxprosaly 
sequired the attendance of the yeomanry at tho proscribod moot 
ngs for practice in shooting. Tho Iligh Commission and the 
3tar-Chamber were exceptional tribunals, trial by jury remaining 
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from firgt to last, as a rule, tho soul of civil proceduro; oven tho 
infringomonts upon tho common liborty which rulors liko Eliza- 
both indulged in, sorving but to confirm tho rulo. Whonovey 
monarchy stands forth so pro-ominontly as undor tho last Tudor * 
quoon, tho people regard thoir rights with loss jonlousy than whon 
thoy have to deal with royal dullards, ‘Tho parlinmonts, howovor, 
oven during Blizaboth’s sway, uphold manfully thoir confirmed 
rights, and upon tho monoy quostion woro ospevially tenacious, - 
“The word liborty,”” says an Amorican historian,* “was novor 
musical in ‘Tudor cars, yot Hnglishmon had blunt tongucs and 
sharp weapons, which raroly rustod for want of uso, In tho 
prosonco of a parliament and the absonco of a standing army, a 
people acoustomod to read tho Biblo in tho vornacular, to handlo 
great quostions of religion and govornmont frecly, and to bear 
arms at will, was most formidublo to dospolism.” 

To approciato aright political rolations undov tho Tudors, tho 
aspeot of things in Bnglancd should bo comparod with tho cotom- 
poraneous condition of Franco, 

To the Statos:gonoral of 1576 tho villago of Blaigny, probably 
Bleigny Jo Carvoan,'in tho doparimont of tho Yonno, prosonted a 
bill of plaints and griovancos.| ‘Tho olectors thoroin pray :— 

“Quo los scignours ayank justico atront jugos, capablos ob 
gardes do justico, commo, il avoit 6 ordonnd par los ordonnances, 
at deffonsos d’avoir jugos formiors, & poino do rounion do lour 
justico au domnino du roy.” ‘ 

In England, on the contrary, patrimonial jurisdiction, save in. 
cortain unimportant partioulars, had cdisapponrod 3 tho royal courta, 
although in part composod of tho loonl gontry, dotormining almost 
all logal difforonces that aroso. Whilo in Bngland tho national 
militia was tho army of tho pooplo, anid nothing was known of tho 
molostation of soldiony 5 thus do thoy complain in tho same 
bill — 

‘Ib comme il no pout pis advan aut prnvro labourour quo In 
mort, qui noe moitra fin aux malhours, oppressions ob tyrannios quo 
les gens do guorre onl oxored onvors oux, romontro Jo pauvro 
peuple: 

Qwil ost trés névossaire, so présonlant Ia guorro & Pavonix, 


¥ 
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que les gens do guere soiont élns par los. provincos, ot quo los 

> chefs qui en' auront charge enrdleront los soldats par lour noms, 
summoms, eb demeuranco, dont jls déliyroront acto signé do lonvs 
mains, ou antremont approuvé aux gouvernow’s dos pays sans quo 
allant par pays, ils piissant changer leur noms, i peino aotve do 
méme tous condamuables a smort,” 

“Whilst in England tho keoping of tho peace was cared for by 
local officials without any-troublo to tho community, tlfo French 
document thus sets forth :— 

“Que les anciennes ordonnances sur lo fait de la gondarmorio . 
seront observées: eb los seignours et los gentilshommes honorés 
fles places que plusieurs autres occupent par faveur, ef appetent 
Jes dites places pour ruiner Jo pauvte peuple, allant of venant par 
lo pays, saus qu’on temps de nécessité ils ayont moyon do aes 
un service au roy, et so motive on tol équipage qw’il est requis.” 

The taxes in England wore, as a rule, very modorato, tho 
monopolies alone being oppressivo ; arbitrary imposts wero got 
vid of by means of the sword, The Frongh,’on tho other ba 
pray i-—~ 

“Que les surcharges extraordinaires imposées sur le Neier 
mémement les huitigmes, vingtiémes ot impositions, vins entrants, 
gabelles de sel, eb autres subsides seront abolis, of lo panvro 
peuple remis en Petat et liberté tel qu’il Gtoit au tomps de co 
grand roi Louis XIL., sans que & Vavenir il s’en puisso donnor, 
ni faire emprunt sans le consentoment du peuple. Que ‘cox qui- 
ont manié les finances du roy, en rendront compte, eb 4 Pavonir 
ceux qui seront introduits en iolles cae, seront élus aves lo 
pouplo pour éviter A tous concussions.” ; 

Finally, whilo in England, the iord and the country squire 
had to bear the main burthen of taxation, the modost potition 
of the French communes goes no farthor than this -— 

“ Aussi toutes personnes non nobles seront contribuablos aux 
tailles ordinaires, ob encore les nobles qui tiendront en roture, & co 
que le pauvre peuple soit soulagé.” 

**When we reflect that at the poriod in question the Gorman 
peasdht, by means of legal sophisms and lordly domination, was 
reduced to the condition of a serf; that in Spain, mder Philip IL, 
“monarchical despotism was established and tho population siftod 
by the Inquisition ; that sanguinary civil wars, which imparted 
‘new energy to tho absolute monarchy, wero then desolating Franco; 
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England, undor Tudor sway, both as rogards tho inorcaso of 
power in the citizon class and of tho kingdom at largo, stood 
forth ag ono of tho most thriving countries in Buropo. 

On failuro of tho Tudor stock, a kingly race, assorling slill 
yastor monarchical protonsions, but dovoid of alk monarehical 
jnitiativo and corrosponding sonso of obligutions, asconded tho 
throne, ‘Tho commons, who had grown prosporous undor tho 
Tudors, wore indisposcd to rocoguizo in a loarned pedant like 
James I, ov in  faithloss trimmer liko Charlos T., any spocially 
favourable manifestations of “tho kingilom by tho graco of God,” 
whoreon tho Stuaris based their velianco, Tho “kingdom by tho 
grace of God,” as apprchonded by tho Stuarts, had been dopicled 
by Bracion :-—“Tho king, to wil, ag God's roprosoutative, should 
not be able or daro to do any wrong, that is, nothing in contra. 
yention of law’ Tho Stuarts, however, meant much moro than 
this by their divinoly-constitutod kingdom, namely, that tho king’s 
will and caprico “should bo law,” ond that all tho rights of tho 
people were more concossions from tho king, and revoeablo ab hig 
ploasure.* 

The doctrine of passivo obodionco was fortdnwith bronched, and 
the creatures of Charlos I, declaring in parliamont—* That tho 
libertios of parliamont should only bo accoriod by way of suf. 
feranco from tho King, and that tho king might rulo at ploasuro, 
cithor by means of special ordinances or according to tho tenor 
of tho laws.’ ‘Tho royal signature to tho “ Potition of Right,” 
was scareoly dry whon tho king violutud ib anow, and diving a 
long intermission govornod in a wholly absoluto mannoy, 
without opposition and without tho vid of parliamont, Bub 
when urgont necessity induood tho king to summon parliamont 
anow, tho respoctivo rolations liad already grown so antagonistic 
that the commons uecossarily sought for fresh safoguarda, which 
lay partially boyond tho rogion of actual order as by law osla- 
plished, Abovo all things, howovor, tho Long Parlioment 
adjusted tho authority of tho courts of law by onncting —~ 

That neithor tho king nor his council should havo any. juria-’ 
diction, power, or authority by bill, petition, axiiclo, libel, ox ‘in 
any othor arbitrary way whatsoovor, to try, call in quostion, 


% In tho dobato on tho ‘otition — noithor in Magna Chavta nor in any othor 
of Right,” Mr, Pym oxeleimod: “hero —alntute, Whence sliould wo deduce it, in 
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determine or disposo of any ostato, possession, goods, ov movoablo 
things of any subject whatsocvor, but that all disputes concermiug 
the same should be determined by tho ordinary courts of tho 
realm, and according to tho ordinary course of law.” | 

Thefoby all the rights of tho citizens are placed undor pro. 
tection of the courts and of the forms of ordinary civil proceduro ; 
a wall of separation is erected botweon the law of the State and 
administrative despotism, thus steoring clear of tho “ conflicts of 
jwisdiotion ” and othor continental shoals.* By such principlos, 
which the omnipotcuco of parliament alone in after agos sucocodod 
in obscuring, the freedom of England was secured, so far as logis- 
lativo action could secure it, Tho omnipotonce of parliament was 
tho forced consequence of a rule liko that of the Stuarts; any 
compromiso whatever wilh it was impossiblo; it could only 
annihilate parliament, or must itself bo trampled down by the 
parliament, Behind tho lower house stood up the great body of 
the nation; in tho towns, and with tho majority of the small 
frecholders, the revolt against Charlos was popular, Tho mon of 
pavliament who stood. up against Charles 1., history has rangod 
amongst the groatost names of all timo, and ovon for thoir deeds 
of violence, in consideration of tho pressure of ovents, has tondored 
a bill of indemnity. “ Every argument which can bo adduced in 
fayour of the Revolution of 1688 may bo employed with no loss 
yigour in favour of the so-called great Robellion,”—Macaulay. 
The ond of Charles assimilated with his beginning; from pas- 
anges in tho Biblo his father and he had dedacod tho right to 
wear upon their brow tho absoluto crown of a David’ and a 
Solomon; on the strongth of other passages from the Biblo tho 
fonoticnl puritans and indopondonts toro from tho king both 
ovown and head.t 


thought fav othowwiso about the 


*% Mr. Hyde says, touching tho dis tur 
arty.” Chesterfield, writing 
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in 1641: “Such confusion has the no- 
tion of ‘discretionary’ powor ovoked, 
that some folks rogavd it as an urging to 
violonco and vengeance. In consequence 
of the spreact and extonsion of {his ¢dis« 
sretionary’ power, have the poor peoplo 
concluded that this samo is tho quicksond 
which has ongulphed their property and 
thoir liberty,’ 

+ Tho wrong dono to Charles T. waa 
aflonvarila made uso of in order to glo- 
iifylum, Tho Whigs of tho 18th cons 


to hus aon (Zeét. i. 214), snys *‘Lho oxoans 
tion of Charles hos beon strongly blamod 
but had it not taken placo ow: libertios 
would havo beon lost.” Junius writes, in 
hus 12th loiter, to tho Earl of Graflon:— 
 Ohorles I. lived and died a hypoorite, 
Chorles TI, was a hypoouto of tnothor 
aoit, and should have diod on the samo 
senffold.” Ioraco Walpolo (Hail of Ox- 
ford) had a copy of Chavies I's sontonco 
to denth, hung up in his mansion, with 
tho inscription, * Major Oharta,” 


CHARACTER OF ENGIASIT CONSTITUTIONAT, LAW, 10 


The intornal political arrangomonts of tho republic havo 
passed away, but the gonius of Cromwoll had, during ity contin. 
anco, clovyalod Hngland onco moro to tho rank of » power of tho 
first class, Yot tho republic only bequenthod to Mnglishmon an 
abhorrence for tho vory namo, und a hatred of standing armios. 
Though tho nation woleomed Chaves JT. with onthusinsin, still nob 
a singlo ono of tho conqnosts which tho Long Parliament had 
achioved did it velinquish, ‘lho parliamont romuinorl tho highost 
powor in tho stato; tho courts maintuinod thoir compotoney, and 
tho king was only able to cxorcise a lasting influonco ovo tho 
lower houso by rocourso to bribery, With tho disnppoaranco of 
the small frecholdors tho local institutions foll into devay, and tho 
nation gradually got acoustomod to sco its Hborlios rpooiully 
cared for by tho parliamout. 

With Jamos 11. ondod tha struggle butaveon tho Stuarts and 
Parliamont ; ho susponded the statutes in favour of his co-religion- 
ists, and wag drivon forth by tho Dutch, who, in consoquonco of a 
conspiracy among tho highor nobility, mmriod to their roscuo 
under tho command of his son-in-law, William of Oring. 

The principlos of tho inutual right of king antl peoplo, which 
wore tho starting-point of tho Rovolition, aro still at tho progont 
day in tho ascondant, In tho “Momorial” addressed to tho 
Princo of Oruango (1688), inviting him to como to Mnplund, it ia 
said -—~* Tho truly noblo monarchy was founded on cual freotom, 
and tho civil governmont of Mngland was ulways of right troly 
froo, becauso no laws or anthorilios ovor bound tho persons and. 
proportics of tho kingdom, save only those whorein tho kings and 
all tho subjects frooly agvoud 3 oyory subjoct’s frow consent bong 
deomod by our laws to bo givon porsonally, ag by his doputios, to 
tho onacting and repoaling of ovory law.” 

During tho Revolution, parlinnont oxervisod tho dictatorial 
power ofa National Convention.’ [Lussumod that Jamos IL, had 
broken tho original contrac botwoon princo and people, and had, 
by his flight, “abdicated.” Tho ostablishmont of William and Mary 
on tho throno was uo less rovelutionnry than tho oxclusion of the 
hoirs of James IZ, ‘This act bocomes comprehonsiblo, howovor, on 
bearing in mind tho general boliof which obtained, that tho Princo 
of Walos was a supposititions child, Ilis haying boon oducated as 
a Catholic was o furthor obstaclo in his path, Pho Rovolution pro- 
served withal iis strongly conservative and aristocratic charactor, 
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for the bulk of the people was wholly unintorested in the matior, 
and looked quietly on whilo the foreigner drove tho king forth. 
Despite this conservative character of tho Revolution, its result 
was “a vast extension of private feuds, sixty yeara of national 
division, and throe civil wars,’*—an indication that even tho 
most rightfal revolution is, referribly to its result, a ddubtful and 
dangerous crisis in the history of a pooplo. 

William III. treated England merely as a moan for tho 
advancement of his political plans. Io liad little esteem for the 
requirements of constitutional government. ‘Ho badly undorstood 
the play of parliamentary parties, which was as yot but confused 
and poorly combined, and showed himself shocked at tho selfish- 
ness of the parliamentary factions. He was jealous of his powor, 
and frequently uphold it in opposition to his parliamont with moro 

nergy than caution.”’—Guizot, 

William ITL., however, was no Iongor in a position to rule 
aftor the fashion of the Stuarts.’ Tho Jacobites wore his adyorsn- 
vies; the Whigs, who had olevated and mainly supportod him, 
were inclined to limit the Royal power, Only by availing hinsolf 
of the two parties, the moderate ories and Whigs, in opposition 
to each othor, wag he ablo to maintain his powor. Honco, tho 
authority of parliament, as the batile-ground of tho two partios, 
necessarily becamo oxtonded, 

This power of tho parliament, and of tho iwo arislocratio 
sections controlling it, was in nowiso narrowod undor tho weal 
and bigoted reign of Anno; as, in consoquonco of tho Aot of 
Settlement, a princoly family of forcign lineago had mounted 
the throne, and was kopt thore only by tho parliamont; tho 
supremacy of tho latter being thus completely confimmed., 

In tho 18th contury parliament was blossod with on Uppor 
Honse, composed in great measure of the novi homines and of tho 
heirs of peeys created by the Stuarls. “ Other aristocracies might, 
have been more contemptible, but nono logs attractive or lovable, 
than that of the English court undor Quoon Anno.”’t This arig- 
tocracy—under which wo compriso the landed goniry and tho 
nobility—exlubited towards the crown a pride of liberty oftentimos 
of'a uly tepublican cast, I¢ was dontinant in all the rolations of 
social life, and was wealthy enough to devoto both its timo and ils 
money to the governing of tho country. It chorishod withal so 

* Mahon, Hist, Eng , 9, t Ed. Rev, Tan, 1864, 280, 
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hereditary 0 fooling of right, as to disponso tho administration of 
justico irrospoctive of all spirit of party, Of the highor obligations 
dus to the nation at largo, this body was howovor wholly ignorant; 
for tho oducntion of tho massos it took uo hoed, Tho pooplo, 
through puritan moddling, had already lost all its national fosti- 
yalg and its provorbial iirthfulnoss, and had subsided into a stato 
of uncouth coarsoncss. Tho ponel Jaws wore of a savago nature, 
contrived moroly for tho proieotion of tho rich, anil cnpital punish- 
mont was as rifo ag crimos of tho blackest dyo. ‘Tho costly admi- 
nislvation of law provonied tho poor from prosecuting thoir claims 
by a recourse to civil procedure. 

Thia samo solfish aristocracy nominated tho majority of tho 
lowor house; and although the political contro of gravity lay 
admittedly in the latter, seoing that the crown was bound to take 
its ministors from tho dominant party, yot 80 many of tho mombors 
of the lowor houso wore moro puppets of the aristocragy who had 
nominated thom, that tho ministry, to allain their own purpoxes, 
could only make uso of thom by a rgcturrenco to bribory.  Whilo 
tho power of tho commons inercasos,” says Macaulay, “tho powor 
of tho peoplo over tho commons diminishes. ‘Tho mombors of tho 
votton béroughs avo nol wndor tho control of tho pooplo. Publicity 
did not exist, ‘Tho privilogos of socresy which orowhilo under tho 
Tudors and tho Stuarts, when mombors wore arrostod, protected 
porliamont, wore, through a suporstitiows rovoronoo on the ono 
sido, and through selfishness on tho othor, maintained, 'Tho lowor 
houso consoquontly, as a whole, was, during tho 18th coulury, 
anything bub a ropresontation of tho nation, So far as not 
controllod by tho Iandod aristocracy, ib was fillod by tho corrupt 
saicllites of tho minister, with but a fow indopondont mombors 
from tho towns and countios, Tho singlo yomody which tho 
Govornmont possossod against tho sorriod bands of the aristocracy 
in the lower hougso was—corruption?* , 

All things considerod, howevor, moro liborty assuredly oxtstod 
in England, during tho 18th contury, then in any other European 
country: thoro was nono of that iIntorminablo beaurocratio display of 
administration which porvadod tho Continent, An aristocracy only 
oppresses, so far as is noodful for tho maintonanco of its own supro- 
macy ; tho nation, with which tho Unglish avistobracy was alliod by 


* Voltaivo says: “Tho best proof ia this that folks givo (homsolyes tho 
Uhat you British xo worth moro thanwo, — trouble to buy you up.” 
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tho closost ties, did not roquive to keop it in control, as proviously 
to 1789 its ascendancy had exporioncod no opposition, Tho on- 
tire rango of the fundamontal laws was likowiso under tho guar- 
dianship of the judges, who, dating from tho Act of Sottlomont, 
had become independent and inrcmoyeahle, oxcopt on an addyross to 
tho king from both houses of parliamont, and woro oxoluded from 
tho sphere of party contest. The standing army was amall, and 
disinclined to act against the national liberty, It could not bo 
employed for the subversion of tho constitution, seoing that the 
officers belonged to the ruling gentry, and would henco havo had 
to act against tho members of thoir own order in tho event of 
the army seeking to overturn the constitution. While in Eng- 
land the government refrains from intorfering with the affairs 
of private persons, and tho old ponal laws which fetter religious 
freedom, the liberty of the press, of commerco and trade, are mero 
bhinted weapons; the Govornmont of Franco, with tho wide- 
spreading arms of a centralized burcaueracy, reaching into all the 
occurrences of civil life, has succoedod in dostroying all local 
government. Whilst the liborty of association helps to roform 
political administration in England, tho govornment on tho other 
side of tho channel is mado answoreble for all the ovils which 
oppress society. Instead of diminishing tho burdens of govorn- 
ment, the French only find thoir happiness in 2 chango of govorn- 
ment in a democratic senso, Ilow tho sentimont of liborty and 
xesponsibility was lost in France is proved by the opinion of tho 
omigrants, who woro astonished at finding a country govornod 
without a mountod police. “Tl est oxactemont vrai,” writos o 
French nobloman from England, “quo tel Anglais so filicito 
Vayoir été volé, on so disant, qu’an moins son pays n’a pas do 
maréchanssée, Tel qui ost fiché do tout co qui troublo Ia tran. 
quillité so console copondant de voir rontror dans lo goin do le 
société des séditioux, en pensant que le toxte do Ie loi est plus fort 
que toutes les considérations. Ces iddes fausses, ajouto-t-il, no 
sont pas absolumont dans Lautes les tétes, il y a dos gens sages qui 
en ont do contraires et o’ost la sagosso qui doit prévaloir & la 
longue,” * 

During the 18th century, howover, there never was any question 
raised as to the participation of tho pooplo in the univorsal con- 
cerns of State; on the contrary, “a democratic part” of tho Con. 

* Do Tocquevillo, U'dacien Régime ot la Revolution, 128. 
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stitution, in official languago, was readily spokon of, Oligarchy 
yas designated liborty, an oxclusive priosthood, a national chaerele 3 
and novoroignly had becomo tho namo of @ thing which hed no 
sway, whilo absoluto power was oxorcixed by thoso who alylod 
thomeolvos “ sorvants of tho pooplo”* ' 

The aupromo parliamont, as with all dospotio rulors, possossos 
its special administration of justico, and, like all absolutcly con« 
atitutod powers, is consorvativo; all tho nowor principlos—lihorty 
of tho pross, religious froodom, and froodom. of associalion—havo 
ouly beon wrung from it oftor protractod slrugglos, 

Through tho doclino of the institutions of tho oldor solf-govorn- 
ment, the parhament had to contend with an ovor-inereasing 
governmental organization ; tho cowntios wore ruled ontiroly by tho 
gentry, and tho county assomblios of tho froo-commonors ocenpiod 
themgolves with scarcoly anything boyond oloctions to Parlinmont 
aud to tho offico of coroncr, Jn tho parishos, pobty oxolusive 
cliquos hold sway; so with tho towns, whoro oligarchio town 
officials, sclf-clectivo, controlled tho administration, Ag all theso 
local boards moved only in tho accusLomod routine of an oligarchy, 
parliamont had to intorvono by moans of statutes in ordor to moob 
tho local requiromonts of urgent momont. 

Tho sovorcign could only suecood in making his influenco por- 
sonally folt by rosorting to intriguo and bribery. In tho oxoreiso 
of his royal provogativo, tho momory of tho tyranny of tho Simavls 
over stood in his path; if ho would rocur to arbitrary rulo ho 
could only offeot this with tho co-oporation of Parliamont, and nol 
in opposition Lo ib. 

Tho oxtornel rogsults of aristocratic rulo in Parliamont avo sin. 
gularly significant): Mngland has bocomo tho first naval powor in 
tho world, and, dating from tho 18th contury, tho sim coos not sot 
upon her possessions. In a atrngglo protracted through. tvonty- 
throo years with littlo interruption, tho Island Kingdom mado 
head against the Fvonch Revolution and Bonaparte, and. suecoodod. 
in omorging triumphant from tho giant contest. Commoreo, in- 
dustry, and tho power of invention aro raisod to a higher lovel 
than history has hitherto witnessed. But as gloomy shadows in 
tho background, riso up pauporism, tho misory of tho lower classes, 
and national dobt, Undox tho rulo of tho aristocracy, tho normal, 
powor of tho land, tho small yoomanry, disappoared ; England pos 

# Sylil, by B, Dinaoli, vi cap. i, 
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sessed, indeed, in tho 18th contury, numerous day-labourors and, 
speaking relatively, but fow landholders, Sho aciually possossos 
about 250,000 farmers cultivating their own lend, whercas Prussia 
has her 2,000,000 smallor landholders, 400,000 of whom possoss 
from thirty to sixty acres each, Wholo tracts of land in Eng~ 
land are withheld from cultivation and pasturago and laid out 
in extonsive parks, 

Tho political ascendancy of tho towns over tho country dis- 
tricts, sinco the middle of tho present contury, having become 
complete, could no longor pass unregarded by tho logislaturo ; 
with the increase of liborty of the pross, and frecdom of asso- 
ciation, an influenco made itself felt outsido tho sphore of par- 
liament, which bogan to copo with tho power of parliament itself, 
Tho Reform Bill, resulting from this struggle, sccured to tho 
English middle class a real sharo in tho ropresontation, thoroby 
annihilating the ascendancy of parliamentary parties. Ience, soon 
after the Roform Bill an ondeavour was mado to impart frosh 
efficiency to the corporate system in downs, and this has‘actually 
been brought about in the spirit of that organization, by which 
tho peoplo elect thoir own finctionarios. The absence of actual 
share in municipal lifo calls for an increased bureaucracy, partly 
communal, partly govornmoutal, and for an ovor-augmenting 
power of tho contral governmont to koop paco with actual political 
oxigencies. This strongthoning of tho contral powor is roally tho 
consequence of tho long negloot of caro of tho pooror classes. Tn this 
direction, ainco 1830, offorts havo beon mado, though often, it mush 
be owned, in a blundoring way; for, cvon when all sonso of mu- 
snicipal responsibility had disappeared, ravaging and fatal opidomies 
brought tho fact homo that thoro is such a thing as aciual intor- 
depencence botweon rich and poor. ‘Tho Inglish Constitution ox- 
hibited as the result of all those various phasos of devolopment, now 
shows us the royal powor as virtually declining. Sinco 1641, tho 
crown has merged its distinctivo prerogative in the Parlinmont ; 
over tho government of tho State aro virlually placod as guardians, 
not the servants of tho crown, but a sclect section of the majorily 
in Parliament, in other words, the “Cabinot.” Tho Parliament itgolf 
presents tho chaolic form of roprosentation by counties, citios, and 
towns, Tho intornal govornmont of tho country lios moro directly 
in the hands of tho local boards, In tho country tho landod 
gentry occupy themsclvos with tho administration; in liko 
manner in the corporate towns, tho chosen dopulios of tho 
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burgesses, In tho parishos and tho nowly-organized vostrios, tho 
officials chosen by tho local olectoral bodies control tho municipal 
yelations. The social olomonts of all tho powor m tho Stato aro 
alill composed of tho gontry—of that class of propriolors which, by 
rents issuing out of land, monoy in tho finds, and by highor pro- 
fessional capacity, aro in a position 40 dovolo thomsolvos lo tho 
concerns of locel and genoral. interost, 

Ii is uot tho partiamont, bub tho rospoctive courts chargod. 
with tho administration of tho law in all its branchos, which pro- 
toot tho freodom of tho citizon—tho parliamentary courls only 
intorvoning oxcoptionally. Added to this tho onormous powor 
of tho press which, judgo il as wo may, cannot bo gainsaid; tho 
absenco of a governing body in tho nation distinol from tho oxchi. 
sively official class; and the truly law-loving songo of tho nation 
fostered by tho timo-hononrod national institution of tho Jury ; 
the opposition to all ebsoluto political thoories which, in tho troat- 
mont of concrete questions and really freo principlos of political 
life, givos tho English a pro-ominonco oyor tho Roman people ; the 
respect paid to 2 law so long as it is ondued with life, and the 
possibilty of ignoring ibinmodiatoly ib has become moro papor ;~— 

‘those avo tho safoguards of tho natioh against a moddling govorn- 
montal rule, safoguardsy which tho continent gonorally is doprivod 
of. By voason of tho absonco of such adiinistvativo relo, and of 
a governmental body which feols itself called upon to protest, ab 
all hazards, puroly abstract rights, « striking illustration of tho 
mannor in which stalutes may bo swopt off, is afforded by ah Act 
passed on July 21, 1856, Ry this singlo Act more than ono 
hundred obsolete laws wore abolished, for instance such asi— 

18 Ed, I, 0, 41, which required tho chuncollor and tho judgos 
of the King’s Bonch to follow tho king, 

* 6 Wd. TIL, o. 14, by which night-brawlors and suspicious por- 
gon wero to bo imprisonod, 

4, Hon, LV, o, 29, which forbids Wolshmon to carry arms; and, 

1 liz. 0, 16, forbidding tho consumption of timber in the 
proparation of iron, 

Tn liko mannoy tho tial by “wagor of battel,’ was abolished by 
5D Goo, LIT, c. 46, in consoquonco of an individual accused of 
murder haying olaimod ib: whoroupon il was found that, despito 
its non-user for many hundred yoars, no staiule had ovor beon 
passed, to sob agido such modisval ontoring of proof, 
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Tixternal policy, as well as the protection of the nation against 
parliamentary ascendancy ; tho waning condition of tho local 
institutions ; tho situation of the working-classes, and tho inef- 
ficiont solicitude bestowed on the poor in regard to their private 
rights and well-being, would scem to justify tho desiro for a 
strengthening of royal power in England, Queen Victoria, by 
reason of her good senso, virtues, and dovotodness to the country, 
takes indeed a prominent position among tho sovereigns of Eng- 
land; but what a bevy of tyrants and dullards rango botwoon her, 
Elizabeth, and William ITI.! And how great a display of mato- 
ial force, and what a series of great ovents is needful in ordor to 
avert from the royal authority the sentiment of distrust which a 
long series of bad or insignificant rulors has violently evoked | 

Disracli’s dictum would pass muster, and tho English consti- 
tution would be no better then that of Vonice, if England only 
possessed hor parliament as solo guardian of national rights, and 
had no local boards of solf-depondent, alboit of aristocratic charac- 
tor, no common law, no indopendent law courts ab Wostminstor, 
and above all, no jury. But bocauso tho parliamont and tho 
aristocracy are not absolute, because both aro forced to recognizo 
ascortained boundary lines, the English constitution remains far 
removed from the Venetian standard, The Fronch, in 1789, ondon- 
voured. to imitate parliamentarism ; they swopt off tho municipal 
groundwork, barricaded the law-couvts with conilicling powers, and 
substituted a national assembly invested with supromo authority, 
Granting that Louis KVI. might novor havo beon ablo to assumo 
the character of a dangorous monarch, yot was Robespierro right 
in theory whon, in tho sitting of Septembor 1, 1791, with tron. 
chant criticism of the constitution of 1791, and launching condomna- 
tion against tho constitution-mongors of tho continent, who trans- 
ferred all honour to tho parliamont, and assumed to boliovo that it 
was centred there, and that, by means of such visionary assombly, 
the ovorflow of absolutism might bo kopt in check, ho oxclaimed 
— Louis receives, I doubt not, the constitution with rapturo, 
Tho entire executive power is made over to him and his family ag 
his patrimony ; the right to uphold tho moasuros of the sovoral 
national assemblios ; tho power to direct them by motions which 
he may set aside; absoliie’ cohtrol of tho ontire administrative 
body, who are made his mere agents; authority to regulate tho 
interests and relationships of tho peoplo with foroign nations; 
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ivoops without numbor, of which to disposo; tho public treasuro, 
augmented by all tho national domains, concontrated in his hands 
(loud murmurs) + no calumny am Tutloring, for tho coystilution 
gays 80 | All this tells mo that thoro oxists no anthority in tho 
State which is not overshadowod ; and ovorything assnros mo that 
wo havo refused nothing to render tho constitution agrocable to 
him.” 

‘Without local solf-govornmont, and fvoo, indopondont courts of 
law, trustworthy aliko in regard to publio and private rights, 
absolute rule, however covorl the guise, cannot bo withstood, 
whethor that rule bo wioldod by tho monarchy or tho palinmont, 
A. parliamont, apart from such sefoguards, Bungon rightly charac- 
torizos ag “uno mauvaiso plaisanterio,” 
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CHAPTER I, 


COMMON LAW AND STATUTH LAW, 


Scopo and Origin of the Common Law.—Precedonta,—Pooplo's Law.—Statuto Law-— 
Rolation betweon Statuto and Common Law.—Writs, Ordors in Coundll, Byo- 
Laws. 


Tun Common Law is so called because itis the common municipal 
law or rulo of justico throughout tho kingdom. For although thoro 
are divers particular lavws—some by custom applicd to particular 
places, and some to particular causes—yct that law, which is com- 
mon to tho generality of all persons, things, and causes, and hath 
a superintendency over those particular laws that avo admiltod in 
relation to particular places or matters, is tho common law of 
England.* 

Tho Common law, which does not sever public from privato 
law, is henco tho informing spirit of tho English constitution. 
Tho sources thereof are tho unwritten customs of tho land; but 
since the common law, as a law customary, is only recognizable in 
practice, the decisions of the courts afford means of evidonco as 
to whether a legal conception accords with the common law.+ 
The decisions of the courts and their rulings or “ precedonts” 
are to be scrutinized in relation to any aftor casos that may ariso 
however absurd such precedents may appoar.} 

The sources of the common law aro, in the words of Lord Hale, 
“inscrutable as are the sources of tho Nile.” Englishmen invoke 
the rovered namo of Alfred and the hallowed name of the Con- 
fossor, as the supposed founders of the system of thoir lay; bub, 


* Burns, Hooch Law, vol. i, Pref, + BI, i, 163. 
xsxvi, vil. tT Toulmin Smith, i, 105, 
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in fact, tho common law is more gneiont alill, tho gromdworl 
being the Saxon. law, tho customs of tho Anglo-Saxons, which 
jn their broad features resemble tho laws of all tho nations of tho 
Gorman stock.* St,-Germuin, an orudito Catholic jurist who 
flourished under Ilonry VII., enumerates fivo sourcos of tho 
common Inw :-— : 

1. Tho law of naturo and voason; 2. Tho divino Inv; 8, Gono. 
yal customs; 4. Gonoral principles and maxims;,5, Partioular 
Jaw and local customs. 

According to Bionor’s oleborato treatiso,; tho common law ia 
based on the following foundations: Anglo-Saxon customary law 
as the main sourco; tho statutes of the English kings fusod 
therewith; customary law imported from Normandy ; theoretical 
conceptions from tho Roman law; tho doctrines of logal writers 
and the docisions of tho courts, Jt is with Hnglish law as with 
tho language—oue fourth, at most, is of foroign or nou-Saxon 
origin, 

Tho common law is limited by tho local custome of corlain 
countios, towns, and boroughs; these customs do nob bear upon 
public Jaw; yot, not only must thoir logality bub thoir vory 
oxistenco be proved bofore tho courts, The jury find tho oxistonco 
or otharwiso of tho custom, tho court dotormines its validity, ‘Cho 
custom of “ gayelkind,” whovoby tho sons inhorit oqually, and tho 
custom of “ borough-English,” according to which the youngest 
son succceds to the oxclusion of tho eldox, aro takon judicial notico 
of by tho courla, anil do not roquiro Lo bo proved, Tho oxslomg 
of tho cily of London mo admitted in ovidonco by cortifieato from 
tho Lord Mayor and Aldormon by tho month of thoir recorder, 

A statute is cithor declaratory of tho common law or inlro« 
dueos gomo now principle or modification ; the slatuto law is tho 
eroaluvo of parliament, and is oslablished in tho proporly logis. 
Jativo modo, In what particulars this slainte law, dating from 
about 1225, gradually cnoronchos on tho common law, will bo 
ovyentually shown. Tho groat charters of tho nation aro usnally a 
confirmation of ancient national law. Of Magna Charta wo have 
previously ireatod. Thoro are many acls succossivoly confima- 
tory of its principles, and also of tho “ Charla do Torosit,” 
Tho celobratod “ Potition of Right,” and tho lator staiutes of 


* Buohor, Parlamontarisinus, 47, «  ¥ Bioner, Das Lngtisohe Gesohwore 
nongerioht, 203, 
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Charles I, declaring compulsory “loans” and “ benevolonces ” 
secret imposts contravening law; prohibiting arbitrary imprison- 
ment and the resort to military law, and abolishing the court of 
“Tigh Commission” and the “ Star Chamber,” are meroly a 
ratification of the ancient law of the land. The “ Bill of Rights,” 
originating from the Revolution (1688) did not croato any sub« 
stantially new law. 

There are statutes, howevor, which havo really infringed upon 
tho law of the land, laying down ontirely new principles not dorivod 
from the common law; emongst which may be enumerated :— 

1, The introduction of the forty shilling census under Honry 
VL, by parliamentary enactment, 

2, The Septonnial Act under George I. 

8. The Bast India Bill of Pits, and that of 1858; and, 

+ 4, The Reform Bill. 

Ministorial vegulations and orders ave only sourcos of law 
within the mits presoribed by the law conferring tho authority, 
and aro always subject to judicial detormination, 

Orders in council and royal proclamations can only carry onb 
existing law, but havo uo power to crento any new law. 

Within their own sphore cortain corporations aro empowared 
to pass so-called “ byo-laws,”’ or local statutos, which affect tho 
yespeotivyo corporations, but must nob contraveno the municipal 
law. 7 


EQUITY. at 


OUAPTER I, 


DQUITY. 


Tudlotal Hqutty—Protorlan low.—Cho Prussian Codo,—Tho English Choneollor,— 
Tquitablo Jurisdiction, 


Iw the Roman law a distinolion is drawn botween tho ‘ Aiquitas” 
which the judge oxorcises in tho intorpretation of tho law and 
tho “ Alquitas” of judgo in establishing tho principlos of Inw. 
“ Puro Jaw” is so constiluied as to harmnonizo with tho duhoront 
claims of individual good, without establishing consequoncos ; 
it ig an oqual law, “ @ginun jus,” for oquity is tho taking account 
of individual difforoncos and their claims. Whorovor courls and 
Jaws oxist, this kind of omiity provails: it is not peouliay 40 any 
one comtry., Every systom of law oxhibits, in tho dovolopmont 
of its social bearings, cortain inoqualitios which tho judgo has to 
fill up. In tho Roman low a preetor pereg inus was appointed to 
docido controvorsios betwveon Roman subjects ani forcignors; and, 
as tho lattor could not sharo tho jus eivile, thoir rolations wore 
dotorminod by the jus yentium, Whorover tho Roman lay fhilod 
4o moot tho wants of socioty, tho pretor introduced by his odict 
now principlos, Without such supplotory action, oven a logal 
docision based on tho most claborately-contrived codo, may nob 
bo readily approciablo; honeo soct. 49-50 of tho introduction to 
tho old Prussian codo direetod— Lf tho judgo find no onactment 
which may sorvo 10 detormino tho caso in disputo, he shall, in 
accordance with the principles generally prevailing in the eode, and 
the preeedents cuisting in reyard to such cases, docido to tho bost 
of his judgmont, Te is, howover, roquired to roporb without 
delay the scoming doficioncy in tho law to tho “chiof of justice.” 
Substituting hore for tho Prussian “ chiof of justico” “ tho 
King of England,” tho moaning of “oquity” will porhaps bo 
approhonded, 

The English courts of common law oro courts dologatod by the 
king, the jurisdiction boing always dolerminod by tho common 


* Puchta, Pandeoten, § 213 Gluck, + BI, iii, 426, 
Pandeoten, i, 194, 
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law. Civil procedure first became their domain, and in two of the 
courts, of “ Exchequer ” and “ Queen’s Bench,” only by assuming 
certain fictions. Within the sphero of their operation, thoy afforded 
relief only in accordance with the common law; should logal rola~ 
tions arise not known to the common law, the party suing—and, 
during the middle ages, the jndges themselves—turned to tho 
source of lav, viz., the sovereign, who, instead of fashioning a new 
law, refered the matter to his Council, which assigned to tho chan- 
cellor the decision of private and certain public suits, Tho chan- 
cellor was generally an ecclesiastic, and frequently also tho king's 
confessor. He decided either from the analogy of philosophical 
natural law, or according to the so-called “raison écrito,” in other 
words, the Roman or the canon law, from which he, as a cleric, 
farther borrowed his mode of procedure. 

An ordinary common-law jurisdiction, though of an unimpor- 
tant nature, was coincidently transferred 10 the chancellor, In 
his capacity of prastorian judge, and supremo official of tho crown, 
he might of course also order contentious suits, which ospecially 
pertained to the courts of tho common law, to bo reforred to his 
court as not being subordinate to the common law courts, but 
haying with them co-ordinate jurisdiction, ‘Thus, in many in- 
stances, he was able to soften tho rigour of tho law. Tho Court 
of Chancery gradually acquired fixod rules, fashioned on recognized 
precedents there prevailing, quity is not, therofore, what scoms 
oquitable to the mind of the chancollor; but that which is basod 
on the rules and logal usagos of tho Court of Chancory* (Soo BL y. 
o. 7), The moaning of “ equity” should honco bo takon nogatively. 
Wherever the common law and its rospective courts afford no 
remedy, rolief may still bo attainablo in Lquity. 


* Thomas Smith, Lements of the Laws, Philadelphia, 1868, 
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OMAPIER II. 
TH ROMAN AND THE GANON HAW. 


Introduetion of tho Roman and tho Canon Tiaw,—Subordination to tho Common 
Law.—Distauat of tho Roman Taw—Lho Continental Development of Low 
+ nof appreciable in English Logal Learning. 


Wiuman tim Corqurror sought to uphold his throne by osta- 
blishing a strict allianco with tho Sovereign Pontiff. The canon 
law, as practised on tho Continont, accordingly mado its way into 
England, and, as was ovorywhero tho caso in tho ccolosiastical 
courts, tho Roman law followod in ils train.* In the roign of 
Stephen, a leamnod Bolognese namod Vacarins visitod Mngland, 
but his loctures wore spoodily pub udor ben. Whon in tho 14th 
century the 'upholders of tho Roman and tho canon law hold tho 
professorial chairs at Oxford and Cambridge, tho supportors of 
the national law founded tho “Inus of Court” as a bulwark 
against tho foroign law, which was ovor rogardad as tho handmaid 
of despotism, In mattors whorein tho courts of law havo juris« 
diction, tho Roman or canon Jmy novor iniluoncos tho judgment 
derived at, Tn casos whore tho courts of law havo suporvision, oF 
power to dotormine on appoal from the occlosiastical courts, 
account is takon of tho Roman and canon law, brit thoy havo only 
officacy in subsidio, when the common and slatule law ave silont, 
and, whenevor found 10 contravene the nativo laws, aro dis- 
regarded, 

They are followod both in tho coclosiastical courts and tho 
universities, but theit application is kept within duo limits by 
the common law courts, “ Tho common Jaw has reserved to ilsolf 
the exposition of all such Acts of Parliamont ag coucorn oithor tho 
extont of theso courts or tho matiors depending bofore them ; and_ 
thoreforo if theso courts oithor refiso to allow those Acts of Par- 
Hament, oy will oxpound thom in any othor sonso than what tho 
common Jaw puis upon thom, tho king’s couris ab Wostmingtor 


* Warnkdnig, Zur, Zucyolopadie, 870, + Mallam, af A. IID, 417, 
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will grant prohibitions to vestrain and withhold*thom. An appeal 
lies from all these courts to the king in tho last resort,”’* 

“ These laws of themselves,” says Lord Hale, “ have no bind- 
ing efficacy, since they issue from foreign legislators ; but all tho 
strength that oither the papal or imporial laws have obtained in 
this kingdom, is only because thoy have been received and ad- 
mitted either by the consont of parliament, and so aro part of the 
statute laws of the kingdom, or elso hy immemorial usage and 
custom in some particular cases and courts, and not otherwise.” 
Hence the ecclesiastical courts can only apply tho Roman and 
canon law in those cases where its application is expressly senc- 
tioned by statute or custom.t But they are leges sub graviort lege, 
t.¢,, under control of the common Jaw of England.§ 

The Lords Chief Justices Holt and Coko were not more favour- 
ably minded to the “ foreign laws” than Hale himsolf. || 

The prejudices obtaining in England against Roman law aro 
manifestly of political rather than scientific nature; tho Roman 
law of tho imperial type is regarded as tho creature of despotism, 
and with canon law is associatod the recollections of pontifical 
jurisdiction, As a mattor of course, little scientific attention is 
bestowed on the study of Roman law. At Oxford, only ono Col 
loge, and that but sparsely frequented, professes to teach the Roman, 
law, and tho elementary books published are of a most mengro 
description, ‘Tho assidnous culturo of legal learning in Gormany 
has oxercisod scarcely any influonce in England,{ but continontal 
influences upon legal learning in England havo not hithorto re. 
sultod so beneficially as to causo us to dosiro any furthor intol- 
lectual development in that direction. 


* Bl i, 84. || Burns, @, Z, ii, 90. 

+ nle’s Hist, of Com, Law, 27, YT Warnkimg, Juristiche Zneyclo- 
qT Burns, Za. padie, 137, 

§ Hale's Zist., 83, 41, 
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Woliticnl Rights of Bevsons, 


POLITICAL RIGITS OF PERSONS. 


CILAPTER L. 
CHARACTER OF DNGLISI FREEDOM, 


Tho Common Law tho Groundwork of Mecdom,—Its Antiquity, ~Righis and Duties, 
—Principlo of Solf-goyornmont.—Lho Lhreo Fundamental Laws according to 


Blockstone, 


Wnoosonvnr contomplatos Bngland in tho outward form of hor 
government merely, romains unconscious of tho informing spirit 
that quickons tho entiro systom, Sir John Fortesouo, in his 
famous work Do laudibus legum Anglia, written whilo an oxilo in 
France, during tho roign of Wdward TV., regards tho Snxon, to, 
the common lew, as tho mainstay of Mnglish liberty. Ifo takes 
prido in tho guardians thereof, in its judges and jury, which ho 
stylos the strong rock of tho nation’s liberty. ‘l'o tho qnostion 
wheroforo this latlor institution thrives in Wngland only and no- 
whore olse, ho thus givos answor,— ‘That his country is richor 
far than othor lands, that it boars tho burthen of taxos on its froo 
estates, imposing thom of itsypwn accord without boing therolo 
compelled ; that all classes, tho knight, tho squivo, froo com- 
money, and villein, aro equal boforo tho law, and that it novor 
occurred to tho mind of any ono of ils kings to wish his peaplo as 
poor as other nations are, to bo thoroby ablo, as absolute master, 
to rule uchecked,”* English freedom, so fav as certain cardinal 
principles aro involved, finds its ancionl family-treo spronding far 
beyond tho conquost;f in this historic land tho Great Charter 
itself ig but a re-quickoning of Saxon froodom, 


* De Laudibus Legum Anglia, o, is. armorial; it has ils gallery of portatts, 
its monnmonial insoriptions, ifs recor ts, 
T Tt has o podigico and ilinatyions — ossdonces md titles, (Burke ) 

anccators , 1 has als bearings und onsigne 
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Few popular rights aro there, and few enactments against 
arbitrary power, which may not safoly be reforred back at least 
to the Plantagenet period.* The “ petition of right” itsolf was 
nothing but an enforcoment or re-assertion of privileges at least 
three centuries old.+ 

The Act of Parliament 12 and 18 William IIL, c. 2, called “ tho 
Act of Settlement,” declares, “ that the laws of England aro tho 
birthright of the people thereof,” exactly in tho spirit in which 
somo seventy-four year's later the North Americans contondod for 
rights “ clearly” inhorent in all men. 

Never have Englishmen known rights, however, without thoir 
corelativo duties towards the State, as Fortescue in simple and 
plain langnage, has abundantly shown. During the Middle Ages 
the greater portion of the land was held in England by the rospec- 
tive owners undor a strictly military tonure,} and “ the entire com- 
munity resembled a disciplined army.”§ By 12 Charles IT. ¢, 24, 
military tonures wore abolishod, and all lands thenceforth wore 
held in fro and common socago, Knight services practically su 
vived, however, in the “ county,” “tho jury,” tho duty of “ kooping 
the king’s peace,” and the general obligation incumbent on all 
clases to contribute to the common burthens, 

The entire schomo of continental internal administration pre-- 
vails in England, and, during tho Middlo Agos, civil govornmont 
in the island kingdom was under even stricter control than in 
France ; as contrasted with the continont, howevor, the internal 
government is almost wholly ontrusted to local bodies, conducting 
theiv proceedings under judicial forms, and always mder survey of 
the common lew couris,|| All municipal rights being under their 
protection, the local courts cannof carry out anything which is 
against judicial ruling, and in no essential points are their decisions 
withdrawn from the control of the common law courts. 

The Stato guarantees to corporations a protection similar with 
that accorded to individuals; by tho action of tho common law 
courts, both individuals and the State aro protected against tho 
encroachments of corporations.*** 

Blackstone enumerates, as the fundamental rights of oevory 


* Tiallam, MM. A,, ii. 208, § Troude, Hist, Eng, i. 18, 
+ Troister, Debates on the Giand Re- {| Gnoist, ii, $37. 
monsfrance, p. 8 T Cox, Brit. Com., $61. 
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Englishman—tho right of personal security, tho right of porsonal 
‘liberty, and tho right of privato proporty. Tn theso things, ho 
snys, consist the liberties of Jinglishmon, libertics which are movo 
talked about than understood.* 


# DL, Com, i, 129, 
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CHAPTER II. 
ACQUIREMENT AND LOSS OF RIGIIYS. 


Rights acquired by Birth.—Righta of tho Sovmcign to sorvicos of tho Subject.— 
Laws affecting Alions —Rights of Foreigners,—Greator Naturalization —Mmor 
Naturalization —Denization, 


Tus rights of-an Englishman were originally acquired only by 
bejug born in England. By the law obtaining in tho middlo agos 
tho children of ambassadors, although born abroad, acquired the 
rights of native-born Englishmen, A statute of Edward TI. 
ensures to all children of Englishmen bom in a foreign country, 
the hke rights of inheritance as onjoyod by thoso born in England, 
On the other hand, tho children of English parents born during 
exile, on tho restoration of Charles IZ., acquired full rights of 
citizenship by the instrnmentality of an act of parliament confor. * 
ring naturalization, In conformity wilh modorn. statutes, all 
legitimate children whose father or grandfather possessed or 
enjoyed the rights of Bnglishmon, aro English subjects, unless, 
at the date of their birth, thoir paronts wero eithor banished for 
high treason, or wero in the service of an onomy of England. 
Tho childven of foroigners born in England aro likewiso, by birth, 
English subjects, A. ship under the English flag is rogardod os 
a portion of English soil. 

According to tho feudal concoption prevailing in England 
ag to the rolationship of tho subject, the sovereign may with- 
draw protection from any subject whatevor, but tho subject never 
can, of his own free will, throw off his allegiance; jusb as by 
birth ho obtains tho rights of an Englishman, so does the sovo- 
reign coincidontly acquiro claims to his services. 

The duties towards the sovereign attach to tho subject whero- 
soever ho may go; he may abjure the realm but not tho govorn- 
ing prince; ho may abandon the fatherland but nob tho parent 
thereof* “Nemo potest exuere patriam.”’? By outlawry an 
Englishman merely forfeits the protection of his country, but not 


* antlys Guide to the Hist. of the Laws of the Constitution of England, pp, 04-6, 
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the country iisclf, an Hnglish fugitive by tho moro fact of flight, 
or prolonged absence from England would novor thoroforo loso his 
native rights. Tho onacknonts against alions remein during timos 
of peaco a doad Jottor. 

Tho Alion Act (6 Wil. IV, o. 11) directing tho rogistration 
of forcignors, requires cyery captain of a vossol bo doclaro to tho 
customs’ officials whethor ha hay any forcignors on board, Hvyory 
foreignor, on landing, is bound to produce his pasxporl, and fir. 
nish all neodful particulars, ho thoronpon roccives a cortificato, 
and his name is registored; thoro is no ponnlty, howover, 
attaching to non-registration. In 1842, out of 11,600 forcignors 
landing, only 6084: woro rogistered under tho act. Any forcignor 
may, on leaving tho couniry, bo roquired to produc tho cortilicato 
of rogistration, but « foreigner, on proving that ho has resided 
moro thay throo ycars in England, doos not roquiro any such 
cortificate, In ‘timos of poaco ivavelling in England withoub a 
passport or other documont is as a matlor of course; ovory 
forsigner, howovor, is asked by tho captain of tho vessel bringing 
him to Bngland to give up his namo, In troublous times thoso 
regulations revive, and aro rondorcd moro stringent hy means of 
spocial onactments passed to suit tho omorgoncy. In timo of war 
alion enemios only travel undor a safo-conducl granted hy tho 
queon undor the greab seal, and vogistorod in tho Com of 
Chancory.* 

“Not only has Wnglend offered an asylum 40 foroignoys at all”’ 
times, but she has ikowiso abstainod from logislating to oppross 
alions, .A. tax for rosidonco has novor boon imposed, By Magna 
Charta, froodom of commerco was guarantced to forcign mer. 
chanis.t In timos of war tho kings did emancipalo thomsolves 
from tho himano laws and cusloms towards strangors. In 14/5, 
cerlain membors of tho companios of IMorontines, Vonotinns, and 
Luceans, dwolling in London, who refused to mako a monoy- 
present to tho king wore commitiod to the Meot prison. Even 
at the prosont day, forcigners can only inhoril personal. proporty, 
from tho faot thet tho inherilanco of real proporty would involvo 
a feudal rolationship to the king, which is naturally withhold from 
foreignors. By 7 and 8 Vicl., a. 66, sco, 5, avery foroignor be. 
longing to a stato in friondly relation with Wngland, is allowod to 


* Bow) ov, p, 163, : t Proveedinys und Ordinances, i, 
+ Talla, M. A,, ii, p. 828, yp. 163. 
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hold a lense of land and houses for twenty-ono years for ocenpn- 
tion or business, and to follow any kind of trade. He onjoys tho 
municipal rights of an [nglish subject, is liablo to the municipal 
taxes, but cannot record his voto for the election of members to 
parliament. 

Tho Act of 1844 oxcludos foreigners from a seat in parliament 
and from the privy council; a special resolution of parliament 
may, however, accord tho right to sit, and authority to act in both 
these bodies.* The wife of an Mnglishman or of a naturalizod 
subject becomes, tpso jure, naturalizod ; sailors, also, who havo 
served two years on board a British ship, forcign Jews, and 
protestants, who have resided seven yoars in an American colony, 
become forthwith naturalized ; they cannot, however, sit in -par- 
liament or in the privy council, The restrictions in regard to 
religion, and the obligation to recoivo tho sacramont previous to 
naturalization, and to take the oaths of allegiance, abjuration, and 
supremacy have been abolished, 

Full naturalization, granting likewise political rights, is only 
obtainable by special Act of Parliament; lossor naturalization is 
likewiso procurable by an act, containing tho clause that tho 
person naturalized is excluded from parliament and tho privy 
coungil; should tho act, howovor, contain no such clause tho 
naturalization is complete. 

The usual form of naturalization is now by cortificato from 
the Secretary of State for the Home Departmont; such naturaliza- 
tion doos not onable tho person obtaining ib to sit in parliament 
or in tho privy council: generally spoaking, further rostrictivo 
clauses aro apponded., As the socrotary of stato has tho power, 
on granting naturalization, to appond optional limitations in rola- 
tion to political rights, it is gonevally confined to the right of 
inheriting and acquiring land, and obtaining an English passport, 
An alien may, to certain oxtent, be mado an English subject, 
under patent from the king, and is termed a “ donizen ;” he may 
take lands by purchase or demiso, but not by inheritance; and 
his children born before denizalion cannot succeed to his roal 
estate; a denizen cannot be a member of the privy council or 
either house of parliament, or have any office of trust, civil or mi- 
litary, or bo capable of any grants of land from the crown. 


* Bow sor, p. 168, 
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CILTAPTER TIL 
TID DINELRENY CLASSNS OF ‘TIT POPULATION, 


*(A,) Soeinl Incquality, and Equulity bofore the Taw.—Avialooratio Spirit. of tha 
Nation, ‘Lhe Barons of Magna Charta,—Nobility in the Continental sense docs 
not onist in England.—-[mporlanco of Proporty.—Wars of tho Rosos.—Recont 
Origin of tho Peorago—IInlo of tho Avistooracy—(B.) Thanos and Ccorla,~~ 
Vassals of the Norman kings,—J'rouch Foudal Polity. —Powoxlosmoas of {ho Nor- 
man Nobility —Rutailed Property —Doolino of Foudulism,—£ho Non-froo~ 
Abolition of Sorftom Ponod Undetermmed,—Timitation of Treo Worko.s.~ 
Yeomon,—(0.) Preomon and Sleves-—Mieullianco Unknown to tho Law—Dri- 
yilegos of Poors, ‘Titles of tho Nobiluy.—Inheritanes of the Poorage.—Poorossos 
in their own xight,—lovation to tho Poorago.—Conneotion of Nobles and Com- 
moners ~Lho Contry, Baronots, Order of tho Bath, Knights, Esquirea, Yoomen, 
Farmora, Lxadosmon, 


Znaranp is the land whoro tho greatost social inoquality provails 
coupled with tho grentest equality of tho citizon before the law. 
Thero is no trno-born Mnglishwoman, howovor hunblo in tho social 
sealo, whom tho Princo of Walos, with tho permission of tho Quoon, 
might uot mmry to-morrow, and whose childron would conse. 
quently with porfect right, aseond tho throno of Mngland, On the 
other hand, Hnyland possossey tho haughtiost and most poworftl 
aristocracy in tho world; but boing a political institution and not 
a political casio, and its rools ponotrating into tho lowost strata of 
socicty, tho nation ab largo has romainod, both as lo ils customs 
and history, aristocratic lo tho vory coro,‘ You may tako away 
tho prosont house of lords and. destroy tho tillos of nobility, and 
light up a bonfire with peors’ coroncls and ormines; despilo all 
attempts, tho aristocracy would remain slrongor than ovor, for tho 
source of the aristocracy consisls nob in paintod chambors or crim- 
son woolsack, or in orders of ribands, coroncts, and titles; your 
power, my frionds, is in yourselves, your powor is growed on tho 
aristocratic spirit and aristocratic inclinations which govern you.”* 

To tho aristocracy, as an institution which has dovolopod 
with tho most ronowned pagos of tho older history, tho nation 
owos the preservation of ils national libortios, but not to the aris- 


* Bulwer, England and the Jnglish. 
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tocrats for the time being. Chatham once said of the barons who 
had achieved Magna Chorta, “ My lords, it is to your ancestors, ib 
is to the English barons that wo aro indebted for tho laws and 
constitution we possess, their virtues were rudo and uncultivatod, 
but they were great and sincere, Their understandings were as 
little polished as their manners, but they had hearts to distinguish 
right from wrong; thoy had heads to distinguish truth from false- 
hood; they understood the rights of humanity and they had spirit 
to maintain them, My lords, I think that history has not done 
justice to their conduct when they obtained from their sovereign 
the great acknowledgment of national rights contained in Magna 
Charta; they did not confine it to themselves alone, but delivored 
6 as a common blessing to the whole people.” 

The familios of the great barons have died out, but although 
impelled by necessity to appeal to the common law of England 
against tho encroachments of a despot, all noedful subordination to 
tho general law has over been upheld by tho aristocracy, which has 
both preserved England from the sway of potly dynastios and tho 
scourge of small seignories, as well as, provious to tho revolution, 
the domination of class against class. Jngland is not blessod with 
a nobility in. the special sense of a “caste” separated by law from the 
remainder of the community; after tho first Anglo-Norman ago, 

, nobility of blood ceased to exist, and the laws and customs 
of England know of no distinction savo thal botweon bondman 
and free, 

“ Thero is no part, porhaps, of our constitution so admirable as 
this equality of civil rights; this ‘isonomia’ which tho philoso. 
phers of Greece only hoped to find in democratical government. 
From the boginning our Jaw has boon no respector of porsons. It 
soreons not tho gentleman of ancient lineago from the judgmont of 
an ordinary jury, nor from ignominious punishment. It confers 
not, it never did confer, those unjust immunities from public 
burdens, which the superior orders arrogatod to themselves upon 
the continent. Thus, whilo the privileges of our poers, as horo- 
ditary logislators of a free people, are incomparably more valunblo 
and dignified in their nature, they aro far less invidious in thoir 
exercise, than those of any other nobility in Europe.” * “Tho making 
of gentlemen,” says Thomas Smith, “is not amiss, and has.not 
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such resulis as if ib wore in Franco, sineo tho commonalty and 
the yeomanry aro no more subjoct to taille than tho gontleman.” 
« Where the proporty ofall is protoctod thoro the gentloman is more 
chargod, which ho beareth tho gladlior and daroth not gainsay, for 
to savo and koop his honour and roputation.”* Il is tho unfor. 
tunato misundorstanding of tho laws and customs of his own 
country which inducos Burko, in his attack on tho Tronch Rovolu. 
tion, to hit upon analogics botwoon tho Fronch nobility and tho 
English aristocracy. Io is of opinion that tho Tronch axistocracy 
is not more exclusive than tho Mnglish, for it is “ vory cnsy for 0 
rvotwrier to got onnobled.”? Burke forgols that an onnoblod rotunter 
is rather a privileged onomy of the commonally, whoreas tho 
English aristocracy is distinguished from that of overy ‘other 
Buropean country in that no ono may mark out ils boundarios. 
Burke would seom never to have vend those simplo and clear 
words of Thomas Smith quotod abovo,t 

‘The inequality which oxisis is, honco, not rostrictod 10 a partioular 
class, butinduced simply by aristocratic usage and the accumulation 
of property. Asa mattor of courso, thorofore, any individual who 
jis wanting in material moans is shut out from all sharo in tho 
governmont ; only undor tho old Roman empire had tho political 
significance of proporty obtained so harsh a construction, “'To 
be poor in England is to bo without virbno,” says ono of hor lead- 
ing wrilors, who is thought 40 possoss an intimate knowlodgo of 
Buglish socioty.; Wo shall havo froquont occasion to rofor to tho 
nogleot of tho lowor classes by tho ruling goniry; for many con- 
turios, howovor, equalily beforo the Jaw, which tho nations of tho 
continont only achioved aftor prolonged struggles, has been in 
England of common right. quality bofore tho law is tho cardinal 
point of English constitutional law ; its boing do facto conlrod in an 
exclusively political supromacy of tho moniod olassos, in nowise 
otracts from tho grandour of tho principlo, 

A Gorman chroniclor of tho fifteonth contiy thus oxprossos 
himself.§ ¢ For the bofore-named (Hdward LV.) king’s soko, and 


* Thomas Smith, Anglia Dosoriptio, 


Jourdes, 4 fin qu’on Ini pormit do gouver- 
B, i. 0 21, 


ner, foi ollo a rotonu Juequ'h Jn fln Pime 


+ Tocqueville, 169—An dix-huitiéme 
siécle c'ost lo pauvro qui jouit on Anglo 
terre du privildge @umy de ; en Franco, 
o'ost la vicho, “La Varistooratio a pria 
pout ello los charges publiques les plus 


munité @impdt pour so consolor d'avoir 
pordulo gouvernoment, 

ft Bulwor, Zhe Disowned, p, 140, 

§ Kaspar Weinveicks Danziger Chro- 
atk, pede 


pane iran 
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for King Henry’s (VI.), who before him was king, and driven ont 
from England, many great lords and gentlemen did loso thoir 
« heads for these iwo kings’ sake. When’ that the King Edward 
was crowned in London, there were not more living of dukes in 
England than two, yet else should thoro be fiftean, so were thoy 
cut up and slain, What of othcr counts and gontlemen thoro 
were slain may ono think.” 
After the battle of Tewkesbury, a Norman baron was almost as 
rave in England as a wolf is now.* When Henry VII. called his 
first parliament, there were only twenty-nine temporal poers to be 
found; of those twenty-nine not five romain, and they, as the 
Towards, for instance, aro nob Norman nobility.t A peer with 
an old genealogical tree is accordingly something unhoard of, the 
veal old families of tho country aro to bo found among tlfe pen- 
sentry, The gentry, too, may lay some claim to old blood. Wo 
1 owe tho present pecrago to threo sourcos: tho spoliation of tho 
church under, Henry VIII, the open and flagrant salo of ils 

" honours by tho elder Stuarts, and the borough-mongering of our 
‘ own times.t 

Nothing is more amusing than to read tho apocryphal gono- 
alogios paraded in the peerage.§ The family of Lord Holland 
(Vox), according to Collins’s Handbook of the Nobility, woro a dis- 
tinguishod tribe in England previous to the conquest, but tho Fox 
fomaly itself, more modost, alleges that it derives its origin from 
a corlain Palafox, who in 1588 was drivon ashoro from tho Spanish 
Armada: The real origin of tho family is involved in obscurity ; 
according to some, tho foundor was a choristor of Salisbury catho- 
val, in the reign of Charles IL; others contending that ho was a 
body sorvant of this king. || 

Tho majority of tho English nobility hayo reason to shun 
the genealogical microscope. George II, was wont to say that the 
best gentleman in Eugland was Lord Denbigh, because ho was 
descended from the counts of Iapsburgh.{ 

The aristocracy maintains its social considoration in conso- 
quence of being constantly rocruited from tho notabilities of tho 


‘# Disracli, Coningsdy, b. iv. c. 4, || Walpolo’s Afenoirs, Tniroiuction, 
Ibid. The 18th century in Walpole’s corro- 
t Ibid. x spondence, 


Capitally pavodied*by Thackeray in T Walpolo’s Corn eapondence, p. 76. 
Ins Neweomes, 
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country, from among the wealthy (Lords Ashburton, Ovorstono), 
from tho legal and litorary colcbritios (Lords Brougham, Macaulay, 
Lyndhurst), partly also from among the favourites of the peoplo, 
and the most distinguishod mon in tho country, Inasmuch as the 
aristocracy astufoly enough absorbs “ tho capacities” into the ranke 
of the pecrago, the nevdfal halo continuos. This halo, which 
radiatos from a gomnine aristocracy, has often guflicod to rondor 
equality beforo tho law quite illusory. In the roign of George TL. 
it was estcomod a grout concossion 10 public opinion that Lovd 
Ferrors should bo oxcoutod for murdor; tho king of a now dy- 
nasty, who wishod to bo popular with tho pooplo, insistod on it, 
and oven thon he was hanged with a silkon cord,* 

Tho Saxons, like all nations of tho Gorman stock, drow a dis- 
tinction betweon froomen and slaves; this was, indcod,gho only 
actual distinction, .A. thano was nol a noblaman, but a landownor 
morely on. a largor scalo, and, as such, bound to foudal and miliiary 
service, and subjoct to tho lord’s jurisdiction, ‘Nhe thancs wore" 
yery numorous, Tho woro-gild of tho “ king’s thanes” was valued 
at 1200 shillings, tho livos of those of inforioy dogreo ab half that 
sum, Among these groator landownors, tho carly hold. tho most 
prominent position. hoy first achiovod importance, howevor, in 
the 11th century, undor Saxon rulo, as shivo officials, So long as 
the Saxon kings woro in complelo possession, of powor, tho oarls 
wore impotont, In tho reign of Wdward tho Confessor, howoyer, 
five oarls rondorod tho kingdom inscouo.+ Tho numbor of tho 
thancs constantly flucbualod, By a lew of Atholslan, a morchant 
who had made threo voyages by sea bocamo a thane, Tho pon- 
sants (coorls) wore, as a rule, nob amnoxad. to tho soil ; their wore- 
gild was ostimatod ab £10; if possessed of 600 acres, a church, 
and mansion of thoir own, they might becomo thanos, Cvorls 
might be reduced to sorfitom by way of punishmont, ‘Tho chiof 
stock of tho scrfs, or villeins, was composed of subject Britons. 
The villeins had still, dor Willinm L., thoir woro-gild, and a slave 
if woundod by his mastor, bocamo {rco, 

On this Saxon ponsant communily was ongraftod tho Norman 
feudal monarchy, ‘Tho Saxons wevo oftontimos dospoilod of thoir 


‘ 


* Disraoli, Coningsby, b. iv. o 4, componention for murdor, was the stand 
+ Tnllam, M, A, if, 274, Among all avd imeasuro of tho gradations of gv- 
the northorn nations tho wore-gild, or — aioty. 
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property. Many provinces, through tho conquest, were com- 
pletely Inid-waste, and received new proprictors. Tho province of 
York was thus reduced to the condition of a desert, and, as wasto 
land, was granted out anew.* 

The foudal hierarchy established in conscquence of the con- 
quest, comprised five classes :— 

I. Penentes in eapite, barones majores, only twelve in numbor. 
These vassals had been previously great lords in Nommandy, and 
were mostly counts of this class. The Earl of Chester alono hold 
an entire county in feo. 

The landed possessions of the greater feudatories were not to 

‘be compared with those of French vassals, such as the Dulko of 
Gnienne and the Count of Toulouse. To the possession of tho 
greater feuds was annexed also that of the burghs, the lord of tho 
soil enjoying jurisdiction therein, and tho privilege of levying taxes 
at his ‘good pleasure. 

IL, The barones minores, who likewise wero tenentes in captte, 
that is, Holding directly from the king, Their ostates, liko those 
of tho great barons, lay widely-scattered. On cquality of rank 
with them rango the knights, bound to unlimited service under 
tho dukes, In this class, including the spiritual corporations, are 
the fourteon hundred temporal barons, and othor spiritual fouda- 
tories, It should be borne in mind that William apportioned 
28,115 Imights’ fees in favour of the spiritual, and 80,000 in 
favour of the temporal barons.t All bavons might by grant ro- 
ceive jurisdiction over thoir vassals; but only in casos of a potly 
nature might thoy proceed summarily, tho bondmon thomsolvos 
not being absolutely cut off from law. 

IIL. Tho Saxon thanos wero not represontod in tho first two 
classes, Such ostates as wero left thom thoy had to hold in foo 
from the Norman barons. The umber of sub-fondatories, do- 
pendents of the greater frecholders, Saxons, etc,, amount in 
Domesday Book to 7871. 

TY. Tho free yeomen and the small landowners were specially 
numerous in Leicester, Lincoln, Norfolk, and Suffolk. They liko- 
wise had to enter into fondal relation with tho lord of tho soil, 
take an oath of fealty, and submit to a sharo of tho foudal 
burthons. 


Domesday Book, t. ii. 809. Oumio + Lapponberg, Eng. Geschichte, ii, 146, 
wuts waste, 
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V. The non-froo, or peasant class, and tho “ absolute villeing,” 


comprise furthor subdivisions, 


Priviloged villoins and absolute slaves comprise still {arthoy 


subdivisions. 


A free ownership (Allodiwm) did not oxist after tho con- 
quest; the feos evon woro, mostly, only largo onough to main- 
tain a well-ermed man.* The chiof doviation from tho principles 


* Tide Gueist, p10. Absoluio fico 
ownership of land (A2lod), according to 
English legal concoplion, is possessed by 
no subject ; all tho land holongs to tho 
sovereign, and by him is granted out in 
feo. An Enghshmon consequontly can 
only possess a “feo” (foudum, fief) which 
signifles, according to Spolman, tha" right 
which the vassal or owner of tho grouud 
and soil has to uso tho same, and to draw 

roilt therefrom for himsolf and hoira, and 

 renson thereof is to afford tho eorvices 
duo to lis superior lord.* Au “stato” 
indicates the rights which ‘an individual 
possossos, Aa rogavds tho right of onjoy- 
ment, it means tho conditions and cir 
eumstances which contro) a person in tho 
exercise of such vight of onjoymont, An 
estate in fee-simplo or “ fie-simple” is 
therefore a “ limited” right of onjoymont 
toa portion. of land uncer the exporior 
Jordship of the king; it is in reality a 
fico hevitable properly, coupled with tho 
right to alionato ‘in accordance with (ho 
common Inw, and uv right of tapoaliion 
conformably with the laws affecting roal 
property, In tho ovent of thoro being 
no “hoira,” tho feo simplo Inpsoa by way 
of cacheal to the lord. 

A bnao or qualified foo, is euch a ‘ono 
ag has a qualification onjoined thoroto, 
and which doterminos whonoyer tho qua+ 
lification annexed to it is aban ond. «As 
in tho cago of a grant “to A. and his 
heirs, tonants of tho manor of Dalo;” 
wheneror tho “heirs” of A, coass to be 
the tenants of the manor of Dale, tho 
grant is ontively dofented. 

A conditional feo ai the common lat 
was a fea restrained to somo paviioulny 
hoiv, or “toa man and the hors of his 
body,” by which only his dinea? doscond- 
ants ave admitted in exclusion of collateral 
heira, Suoh an ostato, since tho statute 
de donis, is onlled an “estate in feo-Lail,”* 
ov “stato tail” (from ihe French * éail- 
fer). When lnnd is limited “to 1 mon 
and the heirs of his body, it ia called an 
“estate tail genoral.” All the issuo of 
the granteo ave capablo of succession, and 


tho estate, on failure of the issuo, docs 
not gota the noxt heive, bub reverts le 
tho grantor, If tho inhoritanco bo limited 
to cortain issuo only, for inatanco, if tho 
stato be granted “to a man and tho 
heirs mate ov femaia of his body, it is 
culled an “estate in tail milo, or an 
estate in (nil fomale.” Again, if an 
eatato bo given to a man mel tho hoirs 
of his body by « particular wifo, ho ling 
an eslato in tail special, and nono cm 
inhorit but suoh as avo his issuo by tho 


wifo apoviflod. Every Mnglishmun hins tho | 


xight to orento such ontniled property ; 
nob only Imdod_ proporty, bub othor 
real vighls and dignilics may bo “ on+ 
tailed.” (Bl, ii, 112). Iow unfarom- 
ablo has hoon tho practice of entail, will 
Appear in courao of our trontise (aco 
Crabb, 370). 

A namo of dignity may bo ontailod 
within tho slatuta de donds, us dukos, 
maygueagos, cto, beciweo thoy mo namos 
of some county, manoy, town, ole, Whore 
avo many Lites of dignity without my 
placo; tho naming a placo is nob osson- 
Uinl {0 (ho creation of a dignity—tho avl- 
dom of Riyora being an ingtanea, If the 
king grants a dignity to ono, md tho 
hoiva-malo of his body, without naming 
any placo, tho granteo shall havo a foo 
conditional and not nn cstato tail as if a 
placo had boon mentioned, Ifa dignity 
Js ontailed noithor the donoo nor hig issuo 
ean by any means bar il. . 

An “catate for lif” is nn estate granted 
for tho lifo of tho grantor, of the granteo, 
ovof any third porgon, An ostalograntod 
to a widow “so long as she remain wmay- 
vied” is an ostnto of freohold, it may Inst 
hor lifo, but will be determined upon mar 
xluge, All tho Pravione limitations avo 
estates of frechokd, becanso granted for 
timo indeterminate, and tho vight of en+ 
joyment to tho anme only ecuses by death, 
mischance, by act of tho party enjoying, 
or by failuro of issue. 

Estates leas than feechold ave 

I, Estates for yenva; that is, granted 

for im aseertuined poriod. 
or 


60 2 THE ENGLISH CONSTITUTION, 


of the continent was, however the transmutation of all sub- 
foudatories into feudal holders from the king. . The sub-feuda- 
tories took an cath of fealty subordinato to their allegianco to 
‘the king and his heirs.* Salud fide debit domino regi et heredi- 
bus ejus. : 

On instituting’ » comparison between the feudal rolation of 
England and that of France, we find that tho gront fouds in tho 
latter were violently wrested from the Capets; whereas, in tho 
former, they wero granted out by the sovereign, A T'ronch 
barony was alwoys a kind of autonomic government, whereas an 
English baron, in relation to his jurisdiction, was subordinato to 
tho king. In France a barony was an agglomeration of ostatos, 
vemarkable both for their extent and the rank of the holder. 
Each barony comprised a moated town. Tho independence of 
the greater vassals in their foudal holdings was as large as if thoy 
held Allodia. So far back as tho commoncoment of tho oloventh 
century, the dukes and counts in Franco wero in possession of ter- 


TH, Batates nt will, that is, whoro 
ono porson lots land to another 
to hold at the will of tho los. 


femme paternal ancestovs and their hoirs 
before the mothor or any of the maternal 
ancestors, or hor or their descendants ; 
and tho mothor, and all the male mator- 
nal ancestors and hor and their descond- 
ants beforo any of the femnlo matornal 
ancestors oy thoir heirs, Tyom tho ano 
cession to personal proporty ascondants 
aro not oxchided, In the noxt placo, tho 
majo branch always takes procodonca of 
tho fomalo, If there aro soveral malea 


a0 

IIT, Estates at stiforanco ariso whoro 
a person has hold by a lawful 
titlo and continues tho posses: 
sion after his title has dotor- 
mined. 


Tho inhdritanco to landed pyroporty 


in England is fondal in its unture, so for 
as thoy consist of Iistates” of inhori- 
innce, cdigmties, rights, oto,, thore boing no 
exolusively favoured olassca. Bub covery 
Englishman has the powor, by will, to 
alter the devolution of his properly. Ac- 
cording to tho principles of foudal inhori- 
tavice an ascendant never succecds to 
landed property, Tho primary mis of 
auceasion according to the Norman and 
tho English foudal law is, that ell in- 
heritance follows the divest line of suc- 
cossion down ards, 2x infinitum, but nevor 
upward. By tho 8rd and dth Will, IV,, 
oe. 106, this foudal rulo was abolished, and 
by seo. 5, it was onnacted, that on failuio 
of the lineal descondanis or issue of tho 
* purchaser” the estate shall descend to 
the nearest lincal aneostor. The malo 
paternal ancestors and their descendants 
are admitted before any of the female 
paternal ancestors or their heirs, all the 


equally romovud, tho,oldest only inhoriis, 
Females of the same dogreo of conann- 
guinuity inhorit altogether, In caso of 
succession to tho throne, however, the 
eldest of tho princesses, like romoved, 
sueceeds, All the linenl descondanis, in 
infinelum, of any porson doconsed, “xepro- 
sent” thoir ancestor; thus tho oldest of 
the firat-born, but pre-tleconsotl gon, ox- 
chides his uncles, Coltatorals do not suc- 
osed until tho issuo of the “ purchasoy” 
has bean exhausted. 

- rag PPmbrss Englische Geschichte, 
ii, 146. 

_t Dom Morice Mémoires pour U His. 
toire de Bretagne, \. ii, Profaco, p. 
ix. 

“Dés quo dvoit do bavonio cat: dound 
un seignour i pout clovro ea principale 
ville et I muror avec tours eb pont lovis 
sans anaune nouvelle impéiration du 
prince. 
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ritorial jurisdiction, and moro powerful than tho Gorman enna 
of the period.* - 

The groat lords or vassals oxercisod all royal priviloges; thoy 
arrogaied tho right to lovy war, and carry out fonds of privato 
revenge, and wore tho superior lords of tho bishoprios and abbeys 
within thoir torritory; no bishop could bo nominatod againat their 
will; they conforrod privileges on towns aid villagos, had tha 
right of coining, and might oven prohibit tho circulation of tho 
royal money, They founded abboys and bishoprics without cons 
sont of the king, establishod froo burghs and fortifications, and 
down to the 18th century, lordod it absolutoly ovor tho livos, 
limbs, and property of thoir vassals and fondatorics. Hvory 
French baron exercisod comploto civil and oriminal jurisdiction 
within his territory, and onjoyed tho regal privilogo of taxing 
the Jows. The barons woro subject only to oxtraordinary sub- 
sidies.t 

Theso rights wore in tho main withhold from tho Norman 
nobility in England, Tho Saxon municipal govornmont was 
reviyod in order to koop that nobility in chock, At tho com- 
mencoment of tho 18th contury, the kings had so far opprossod 
tho nobles that they woro fain to seok rolianco in tho subject reco, 
and, by ® grand uprising, battled manfully for tho rovival of tho 
old Saxon law, with » viow to thoir own protection. [ 

In tho wars of tho Rosos, tho Norman nobility was ahnosb 
wholly oxtirpated, and bocamo wnablo to erento sovoroign Jord. 
ships. With tho Mnglish titles of nobility thoro is not bound up, 
as with tho namos of tho [french lords, oithor tho romembranco 
of long conturios of opprossion or of # singlo contury of anciont 
vonown, ‘Tho Bedfords and tho Talbots havo, in fact, diod 
out, and the mero modern holdors of tho historic titlo of baron 
are not answorablo for any of tho opprossion practised by tho 
Norntans. 7 

From the beginning of tho Plantagonot poriod tho Norman 
nobility struggled hard to socure a strict ontail of proporby. 
The second statuto of Wostminstor, 18 Wdward I, c. 1, called 
«Do donts conditionatibus,” was passod to abolish tho intorprota« 
tion put by tho judgos upon the gifts of land which the barons 


* Weownkbnig, Evanzosische Iechta- + Warnkdnig, i. sco. 113, 
geschiahte, i, soo. 112, a Vauli, Uaglisehe Geschiohte, ini, 
884. 
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sought to confino “to aman and tho issuo of his body.” Tstatos 
tail were not liable to confiscation on atlaindor, and thus tho 
barons could, with less injurious consoquoncos to thoir families, 
opposo the reigning authority. It was to tho intorest of Wdward 
TV's despotic authority that tho legal fictions of tho courts, by 
which entails could be dostroyod, should bo uphold. ‘ho final 
decisive measure in regard to legislation upon ontails was passed 
under Ionry VITI., one of whoso statutes doclarod thom to bo 
subject to confiscation like all othor land.* ‘Lator cnactmonts of 
tho same king rendered entails, by assuming cortlain Jogal fictions, 
alionable, with the exception of such as had boon grantod by tho 
crown, By 88 Henry VIII, . 9, all such ostatos in the hands of 
the heir are rendered liablo for debts duo by tho ancestor to tho 
crown, Thoy may also bo barred and disposod of in bankruptcy 
for the benefit of creditors (21 Jamos I., 0. 19). .A statute of tho 
present reign has rondorod thom liable to judgmont dobts (1 and 2 
Vie, 0.110). As, howevor, # gront deal of ontailed property oxists 
in England to the detrimont of agriculture, it is only aristocratic 
usnge which upholds such property, Tor, while tho ‘Tudors mado 
afforts to protect tho smaller holdings by onactmonts against 
entailing and against the accumulation of ostates, the dostruction 
of cottages and. arable land, tho social current went against the 
enactment, aud thus a new aristocracy aroso constituted, not by 
compulsory logislation, but by charactor, social bearing, and 
political importance.* 

With the Plantagenets tho feudal polity, by reason of the 
revived Saxon militia, bogan to declino cqually with serfdom ; tho 
difforence between vassals and sub-vassals disappeared; the body of 
the knights began to make itself felt asa political unity. Instead 
of personal feudal sorvicos, the sovereigns willingly allowod of a 
commutation, and, in the reign of Charles II., even this equivalent 
vauishod, together with the privileges of the sovercign avisitig out 
of the feudal relation, e.g., guardisnship in chivalry. 

So complete was the fusing of the free Hnglish into a commu- 


* Tn his “ Use of the Law,” in Law 
Tracts, p. 146, 2nd edit, Bacon deplores 
the condition of the English Jan@owners, 
“tied to the stake by {heao perpotuitres of 
entails, and restrained from disposing of 
their land to their own orto their children's 
good ;” and concludes that“ itas worthy of 


considerntion whether it be better for the 
subject and soyoreign to havo tho lands 
seoured to men’s names and blooda by 
perpetuities, with all the inconvenonce 
above mentioned, or to be in hazmd of 
undoing his houso by untlrifty pos 
tevity ” 
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nity, where the aristocrats avo morely Lho apicos, nob separate from 
tho goneral structure, thet tho English Jaw, so far back as tho 
18th century, takos no notice whatevor of any spocial priviloges 
of knights or gentry. Bracton divides the Hnglish into freemen 
and slaves, whereas a contomporary lronch jurist, Beaumanoir, 
referring to tho gontry of his own land, draws a distinction bo- 
tweon thoso ordinarily froo and tho not froo.* Tho position of 
the bondmen sinco tho conquest had become matorially worse ; 
sorfs were unablo to acquivo proporty, und honce could not pur- 
chago their freodom,* bub wove liable lo bo sold by their lord. A 
fomalo villein, in tho roign of Ionry ITI., might bo purchased for 
eighteen shillings, and a malo was worth two or threo pounds only 
in tho market. Froissart, howover, doscribos tho serfs in Eng. 
land as being subjoct rather to services than as being actual 
slaves,t Considering that in France tho lord, at that Limo, pos- 
sessed. almost absoluto powor of lifo and death over his bondmen, 
the contrast betweon Fronch and Unglish sorfdom is vory striking, 
from the knowlodgo that oven tho villoin onjoyed tho protection of 
Magna Charta, Thoy avo freo as rogards all porsons save thoir 
immediate owner ;§ and in cortain casos have even tho right to 
institute a plaint againsh the latler ;|} tho lord consoquonily dare 
not commit against his bondmon the orimo of Mayhem (Maihom), 
that is, inflich such mutilation as to rondor him unilt for warfare oy 
for dofonco.ff ‘Tho lord might cut off the cars of his gor, bub could 
not doprivo him of his forotvoth or bronk his finger, ‘Choro was 
an intermediate class botwoon. the fyooborn and bho slavog; thoso 
wore tho “ privilogod villoins,’ who woro porsonally foo but 
annexed to tho soil; they woro found chiolly in tho king's 
domains, ** 

Sorfdom is mot with for tho last timo in tho staluto-book of 
England undor Richard TT.+¢ By roason of tho thriving condition 
of tho towns, many villuins who had bolaken themsolves thithor, 
partly with consont of thoir owners and partly in socret, bocamo 


Gion- —soignior a quo il ost villoine, Et encore 
en corlaine choso il eit ayoly notion 


enyors son soignior, (fu tho suoncading 


* Pashloy, Pauperism, 182. 
ville, v., 5. 
+ Motley, United Notheréands. als 


Jam, M. Ay ii. 847, 

t Frowsart, od, Buchon, viil. 0, & 

§ Coke, Insé, ii. p. 46, 

|| Ttom chesoun villoin ost able ob 
feanko do suor tonls maniors d’aotions 
onvers chosoun person soraptis olvers son 


souliona Littleton onumorates thom, § 180 
et seq.) 

4 BI. iv. 203. 

+* Crabb, 868, 

th Froudo, Zisd, of Bagy i. 1. 
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freo.* If a slave remained a year and a day in e priviloged 
town without boing reclaimed in tho intorval, ho bocamo froo.t 
The wars carried on against Franco, the fhot that sorf-labour had 
become more expensive than that of froc-men, thus rendering 
omancipation an “ economical” consideration, and finally, froquont 
uprisings, contributed to diminish tho number of these poor 
helots.t How rapidly serfdom must havo fallon away may bo in- 
forred from the fact that the rebels under Wat Tylor, in 1881, 
clamored for the removal of sorfdom ; the followers of Jack Cado, in 
14.0, for everything else save the abolition of slavory.4 Thomas 
Smith, private secretary of Edward VI. and Blizabeth, declaros 
that he did not know of any suit bya bondman relating to personal 
bondage, The few purchasable slaves under the Tudors wore mot 
with only on the property of the churches, the monasteries, and. 
the bishoprics. This slavery was often of a voluntary nature.|| On 
the king’s domains bondmon wero only omancipated by Hizaboth 
in 1574, Tho last traces of personal slavery, and of a subject raco 
permanently annexed to the soil, are mot with in the reign of 
Jamos I. As a rule, it may he assumod that, with the ‘'udors 
serfdom disappeared in England.§ Frco labourers and froed mon 
woro uot, however, by any means wholly freo; the plaguo of 
1848 had rendered free labour dear, and tho Stato interfered for 
the benofit of land-holders, in relation to the employment of labour 
(23 Edward TY). A statute of Edward ITT, regulates arbitrarily 
the wago of labour ; evory labourer being bound theroby to worl 
as long as required at the rate customary in the district, Tvon 
“artificers” and “ people of mysterios’” wera compelled to qualify 
thomselves for the gathering-in of the harvest at a fixcd rato. If 
any such labourer went away without loayo he was thrown into 
prison and branded on tho forchegd with a hot iron, When a 
lord competed with any other landed proprietor as a hirer of labour, 
the labourer was bound to work for the former,** 


* Pashley, 161. 

+ Pashley, 164, 

f Pauli, v. 654. Tho feoling of equality 
before tho law begins to provail among 
the English yeoman olass from the timo 
of Richard 11, and finds oxpression in 
the celebrated distich of John Bull, 
assumed to haya beon a disciple of 
Wickliffe, 

Whon Adam delved and Eye span, 
“Where was thon the gentlernan ?** 
ITellam, M. A., tii. 180. 


§ Forslor, Debates on the Grand Re 
monstrance, pp, 6, 6. 

{| Smith, Commonwealth of Eng. lib. 
iii, p. 10, 

{f Aa to tho nature of villonago and 
serfdom in this country, seo Mr. Inr« 
grave’s argument in the cuso of Somorsot, 
—Ilowoll’s State Zrials, vol, xx, 

** Pashley, 168, 
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This system vemeinod in forco two hundrod yoars, ont 
in the veign of Richard IT.* was rondorcd more sovero by tho 
fact that no labouror without lotters patont, under tho king’s 
_ seal, could quis his hundrod or wapentake. According to 7 

Honry IV. o, 17, only such folks could apprentico thoir childyon 
to trades as were owners of Innd yiolding twonty shillings 
yearly ront,f a sum which at that period was nob within tho 
menus of many. 

In Portoscuo’s timo tho free peasants had grown important, 
He spoaks of many, who in consoquonco of their holdings, wore 
qualified 10 bo jurors. Sinco tho Tudors this class of tho com- 
munity rapidly declined.t The torrible social consequoncos 
did not escape tho quick-mindod patriot, oven ab that period. 
Bacon complains of the disappearanco of the prosporous pon- 
sant class, which he stylos tho groundwork of all hoalthful political 
life.§ 
Modern Mnglish legislation recognizes only tho froa-born; 6 
slave who touches English soil bocomos forthwith froo, inasmuch 
as he cannot contract any obligation to sorvo his mastor as a slave; 
and according to tho English low tho moro fact of purchaso doos 
not givo any titlo to tho sorvicos of a man. || 

From the Ist of August, 188, nogro-slavory ceasod 10 oxist 
in oll the British colonios. All Englishmon. aro oqual boforo tho 
lnw, the logal pre-ominenco of classos is unknown ; tho privilogos 
of poors and pocressos aro only of a special porsonal nature; tho 
son. of a poasant may logally attain tho highest rank in church and 
state. A. misallianco bolweon nobles and commonors, or oxclu- 
sion of commoners from tho inhoritanco of baronial oslates, aro. as 
unknown to the Wnglish law ag tho oxomplion of tho gront land- 
holders among tito nobility from taxation.** An antiquated stainto 
forbids the martiago of a noblo ward with a man of tho oitizon or 
peasant class, but if tho nolo maidon at the timo of hor marriage 
were fourtoon yoars old, and had contracted it without compulsion, 
the marriage was valid. To chock mis-nlliancos, Hlizaboth docrood 
that no peer should mary without hor consont; but this statute 


* 12 Richard IT. o, 8, enllod * Statute || BL i, 127. Ohvistion’s Notos, od. 
of Labonrera,” 1809, noto 4, 127, nate 1. p. 425, 

+ Ornbb, 836, {{ Ohvistinn’s Noto, 28, Bl.i. 407. 

£ Sco chap. iv. of this Book. ## Jfallam, M.A, Hi, B47. 
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fell into desuotude under tho Stuaris.* Any onc in Wngland may 

establish entails. Tho right of primogenityro is a fomdamoninl 

law in the snecession to landed proporty, consequontly the com- 
, mon lay of the land and not any privilego of the nobility, 

Such a distinction as we have already soen is not recognised in 

law ; the nobility or peorage is not a class, but only ‘in oflico. 
\ With the exception of a scat in the uppor house, which auy Ung- 
lish peer may take, tho peerage merely enjoys the right to be judged 
by the uppor houso, in casos of treason and felony.+ Pocrosses, 
enjoy the same right. This follows from tho principle of Magna 
Charta o, 29, that every Englishman is to be judged by sentonco 
of his poers in case he be accused either of irgason or felony, 
. In misdemeanowrs, consequently for libol, riot, conspiracy, tho 
\ greatest peer in the realm is triod by ajury composed of com- 
‘moners,t Scotch peers have the like rights, whether they sit in 
the upper house or not. Jrish poers enjoy all the privileges of tho 
English poers so long as they aro not elected to tho lower house, 
in which latter case they are trict as commoners. Lnglish peors 
who ave minors, and who do not yot sit in the uppor houso, can 
only be judged by verdict of their equals.§ 

Bishops ave not reckoned among the nobility, although thoy 
are members of the Houso of Lords, and for all offences thoy are 
tried by the ordinary courts.|| Peers and peeresses can only be 
imprisoned for treason, and consequontly not for debt, This pri- 
vilege avises merely from their office, as permanent councillors of 
the crown. Without any logical soquenco, it is granted likowiso 
to peeresses. ‘The libolling of a peor or pooress is a crimo of a 
special nature “scandalum magnatun’f Under these throo 
heads—the exceptional jurisdiction in cases of folony, exemption 
from insolvoncy, and the greater protection against libel—the ac- 
tual priviloges of tho nobility are summed np. On tho trial of a 
peer in the upper house, his verdict is given upon “honour,” and 
not upon oath, whereas every other Englishman is bound, whon 
called as a witnoss, to take an onth ts 


» 


* Méme de nos jours, on Fiance, t Crabb, 357 


ayrds gonento ans de démoeratio, les fa t Goko, Inst, ui, 80, » 
milles anciennes et lea nouvelles qui sem- § Bl. iv. 268; 89, 40 George IIT, «, 67. 
blont confonducs on tontes choses, y {| For instance, m_the trial of the 
évitent encoro le plus qu’elles Je peuvent bishops under James IT. 

fle se mater par le mavinge —Do fooque- F Bowyor, 453. 


ville, L’ Ancien Régime, p. 147. #* Tn judicio non oredituynisi juratis, 
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The king is tho fountain of honour, ani can croato new titlos, 
The following, howover, aro thoso in ordinary use: 

1. Duko, a Saxon title; the Conquoror did not grant it, Nd. 
ward TIL, first conferred it on tho Black Prince, who assumod tho 
title of  Duko of Cornwall.” Tho title of “ duke” first becamo 
a pormanent ono undor James 1. 

2, Marquess, Murchio, Marquis, Markgrave, from tho offico 
of guarding tho frontiers of tho realm. ‘The oavrliost ovoation of 
Marquess, a8 a title of honour, was in tho ninth year of Richard 
IZ, whon it was conforred on Robort do Voro, Harl of Oxford, 

8, Harl (Comes or Count), From Haldorman, Hldor, 2 Saxon 
title. Tho Norman title, “count,” disappeared as a title of tho 
English nobility. Wheroas for duko and marquoss tho corre- 
spouding female titles, duchess and mayrchionoss, exist; that for 
earl is wanting. ‘Tho wifo is accordingly in Ungland always 
Btylod countoss. Tho title “oarl” is ono so peculiarly English, 
that it cannot bo mado to correspond with the continental title of 
count; » forcign count consequently noyer becomes “ carl” in 
England, but is always stylod “count,” Tho carls havo no 
longor any connection with the administration or government or 
tho country. In writs and commissions, tho king addrossos onrls 
as “ Tynost and woll-bolovod consin,” 'Shis custom dorivos from 
Tlenry IV., who was rolated to all tho carls in his kingdom, 

4, The tille Viscount (Vicocomos) first camo into uso in tho 
time of Henry VI., and was first conforred on John Boaumont, 
‘Cho rank and precodonco wore moro distinotly dofined in the 28rd 
of Henry VI., 10 bo abovo tho hoirs and sons of earls, and immo. 
diatoly aflor tho carls thomselvos, 

&. Barons (from bao, a man) woro originally all poors; until 
Richard IT, all barons wero “ tencntes in capite,” or lords of the 
manor, Trom Wdward TIL. (according to others, Richard IT,, ox 
Henry IV.),* barons posscased of no barony, but having the mero 
titlo, sit as barons in parliament, At tho present day there is no 
such connection between tho title and the barony, as that tho 
alionco of a barony becomes thorcby ennobled. 

Tho crown can givo to ono poor precedence over evory othor, 
From 81 Honry VIII. o, 10, howover, the procodonco by lag of 
the actual claases of tho nobility, so far as it confers a seat in 


* Bowyor, 416 
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parliament and in the council, is established. No actual nolico is 
taken by the upper house of this statute. 

The peerage ig, as a rule, hereditary in the malo branch. 
Fomales also of the same line may, in certain cases, inherit the 
dignity on failure of males.* 

The dignity is in abeyance in the event of several co-parconers 
coming after the last holder.t A dignity or namo of nobility doos 
not descend to or vest in co-heirs, as thoy aro altogethor incapable 
of taking in the only way in whicli tho subject-matter can bo 
enjoycd—i.e,, by wearing the dignity, The title is thon in g stato 
of abeyance and reverts to, and so long as such aboyance con- 
tinues, remains in the crown—the fountain of honour from which 
it originally proceeded. It is competent to the crown to terfi- 





* Dg [X] Duke of R, 
qo 
Anna, Alboré, 
Too Albort excludes Anma— 
Duko of 8. 
| i 
Omiy, Lx] Bortram, 
Q 
Georgina, George. 


Hero Goorge sueccos to the Duke of §, and oxoludes his aunt Emily and his 
sistor Georgina, as tho next mato heix, 


Lx | 
ae of B *Lord R. 
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Blandina, 
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[2X] Marquis of W, 
I 
o 
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Tero the postage is in abeyance, becaueo thers 16 no ono {a inhorié, 
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nate the abeyance of the dignity in favour of either of the co-hoirs 
or tho heir of any of the co-heirs. 

Tho king, howover, may transfer a peorago 4o one of soveral 
sisters, which will then bo imhorited in tho malo branch, ‘Tho 
king may also nominato any woman as “ peoross in hor own right,” 
thus the widow of Canning roccived for horself and hor heirs the 
rank of the peorage. 

Life peoragos 10 which women wero appointed hayo ceased to 
oxist sinco the roign of Goorge IT, Lord Brougham maintains 
that such nominations, by reason of their long non-usor, would at 
the presont day bo against law, 

A. peoross in hor own right does not loso hor priviloge by 
marfying a commonor; should a peoress, howover, havo acquired 
rank only by mavrriago, sho loses it on re-marrying a porson not a 
peor.* If a duchess, whethor noble by birth or by marriago, 
marry @ peer, baron, or earl, she romains duchoss all tho samo, 
because her husband was noble, and all noblemon are of oqual 
yank (pares, peors).'t 

Tho king may create new English and Ivish, but not now 
Scotch peors, Tho clevation 1o the poorage doos not onnoblo the 
collaterals, ‘ho ordinary form of nomination to tho poerago is 
by patont,} which grants tho rights of a peor to the individual 
uamod and tho hoirs-malo of his body, It confers nobility ab 
once, whether tho peor tako his scat in the upper honso or not,’ 
Tf ono is summonod by royal writ to assisl ab tho sittings ab tho 
uppor houge, ho mush, in ordor to acquire tho dignity of poor, 
actually tako his scat, in which caso tho dignily dosconds Lo his 
lineal descondants, both malo and fomalo,§ In the nomination 
by-weit, tho right to inhovit is wndorstood as of cours; wherons 
in that by lottors patont, tho right to inhorit must bo actually 
oxprossed to allow of tho poorago passing by inhoritanco, It may, 
likewise be so limiled ag absolutoly io oxoludo females. Torrito- 
xial peerage, depending on tho posscssion of a spocific landed 
estate, wholly disappoarod undor tho houso of Lancaster. 

The poorngo is lost by death or by “ Billof Atteinder.”” Under 
Edward IV., George Novill, Duke of Bedford, was degradod by 


By 


* Coko, Inal, si. 60. of Richard IL, whon Sir John Toit, a 

+ Bowyor, 468, judgo of tho Common Plons, was croated 

ZL. Tho tat instance of a barony ¢on= ord Beauchamp of Kidderminster. 
forred by patenb was m the twolfth your § Bowyer, 460. 
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Act of Parliament for poverty, as unable to support tho rank of a 
peer, but this caso is an isolated fact in history.* 

The eldest son of a peor is a commoner whon not callod 
in the lifetime of his fathor to tho uppor houso,f as generally 
happens in the case of oldest sons of dukes, marquesses, and 
earls, aud which has oven occurred on’ two occasions in tha caso 
of simple barons, Tho sons of barons in law, have no furthor 
privileges than the commonality gonorally. Jyvery Englishman, 
therefore, not having a scat in the upper honso, is a commonor ; 
in the stricter sonse a “commoner,” is ona who has tho right to 
co-operate, in the capacity of olector, in the construction of the 
lower house.t Amongst commoners the gentry hold tho foremost 
position; bui do not, as in tke caso of the nobilily, constitute 
a political “ class.’ In conjunction with tho nobility, howevor, 
thoy constitute that political aristocracy which govorns the country. 
Tho gontry, a8 such, havo novor enjoyed any special privilogos, 
and since the Middle Ages, have been liable to all tho imposts 
of tho State.§ The powor of the nobility and gontry is foundod 
upon large possessions and a highor stendard of oducation. 

The census of England and Wales for tho ycar 1851, givos the 
number of 17,047 landed propriotors, amongst whom the smaller 
yeomon, cultivating their own land, form but o small minority, 
ever decreasing. The greator land-owners, who chiofly livo upon 
their rents and seldom cultivate thoir own properly, savants, law- 
yors, morchants, officers, and clergy constitute tho “ gentry,” from 
whoso ranks tho nobility is reoruiled. ‘As for gontlomon, thoy 
bea mado good cheape in England, for whogoavor sindioth in the 
laws of the vealme, who stadieth in tho universities, who profesgoth 
liberall sciences, and, to be short, who can live idloly, and without 
manale labour, and will beare the port, charge, and countonance 
of a gontleman, he shall be callod “ Mastor,” for that is the titlo 
which men give to esquires and other gentlemen, and shall beo 
taken for a gontleman.” |] 

This notion prevailed so far back as tho commencemont of the 


# Bowyer, 458, quis artes Itheralos profitetuy, uequo (ut 


+ Buasell, Bag, Const, 0. i. verbo 


y BLi 178, 

§ IUnllam, Const, ZZ, i. 160. 

{| Nam quentum ad nobiles spectat, 
ali pretio hic in Anglio fit; quisquis 
sim legibus patrits opmam navat, quis- 
quis in ncadomiis incumbit litteris, quis- 


dicam) manuum laboro vel mtifioio 
aliquo victum quanritat; ile, si personam 
sustinere of impensas qua solont nobiles 
facove volt, donmans vocabitur (quan vox 
nobilibus armigorisque tribuitur), ab no- 
bilis ipso reconacbitur.—dAnglie Desamp- 
tio, B, I, ¢, 20, 1, Smith. 
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17th century. Tho difference betwoon a gentloman and a non- ' 
gentlemm is of » social as well as political nature ; tho exprossion 
“he is no gentloman,’ comprising in itsclf a comploto social 
excommunication: hence the English provorb, ‘Tho king truly 
may make ono a nobloman bul not a gontloman,”’ 

From tho nobility downwards, tho sons of poors and tho highor 
state officials aro now numborod in tho ranks of tho goniry. ‘Tho 
knights banneret held a distinguishod position amongst tho 
goniry; if created by tho king on tho battlo-fiold, thoy took pro- 
cedence of all other gentlemon. Tho titlo has now bocomo anti- 
quated from the fact thatno soversign, sinco tho middle of the last 
cenfury, has boon actually prosont on tho field.* 

Baronets were first crcated by Jamos I, in 1611, when ho was 
in want of moncy to reduce tho provinco of Ulster. Baronots, on 
this account, have the arms of Ulstor—a bloody hand—on their 
family escutcheon.+ The dignity is heritable according to tho rules 
of succession to real property, Thoro are now about cight hundred 
baronets in England. 

Tho “Knights of tho Bath,” so callod bocanso provious to 
initiation they went through tho coremony of bathing, bolong to 
one of tho military ordors founded by Ilonry TV., and revived by 
George I, in 1725, Simco 1815 thoro aro throo classos of tho 
order—grand cross (G.C.B.), which is grantod 10 soventy-two 
persons at most; knighls commandors (K.0.B.) ; and companions 
(C.B.) 

The most anciont of all noblo titlos is that of “ knights 
bacholor” or “knights,” Sinco Charles T., flagrantly chafforod for 
the title, it has fallen into disoredit. ‘Tho groat mass of the gonlry 
consists of “ esquives” and “ gontlomon.”§ Ono is an “ osquivo” by 
virtue of a dignity or offico, or by descont from poors and knights, 
The litle “ esquire” is no longor specially granted, and on writing | 
to any gentleman tho title “ esquiro” is omployed as a mattor of 
course, Thomas Smith|| declares that “ osouiory,? “ osquioros,” or 

* In tho old records barons aro dis- § Milton, in tho discourse of Satan, 
tinguishod by tho ‘nppollation of ‘sivo,” gives Lo most porfeat oxprossion to tho 
bannoreis haye only diet of * monsiour,”* Ringtish consciousness of social difuronco 


Bannoiets wore frequontly aummoned — in rank} 
to tho upper houaa of parlinment, cons If not equal all, yot freo, 


stituting o distinot class inforior Lo barons, Equally froo: for ordors and dogreos 

though generally namedl_ togethor and dar not with liborty, but well oonsial.”” 

ultimately confoundod with them. I 'L, Smith, daglie Descriptio, lib, i. 
+ BL i. 104, o, 1) 
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“squires” do not constituto any special class, and are gonerally so 
styled by virtue of some office, ‘The distinction of rank has only 
any importanco at court and on occasion of public festivals, 

Next to the gentry come the “ yeomen” or “ peasantry,” who 
possess free land worth forty shillings yearly, This important and 
influential class, since the time of the Tudors, is gradually disap- . 
pearing. Ps : 

The “ copyholders,” who have one-eighth of the entiro land, 
were originally “villeins” bound to tho soil, ‘They are now pro- 
tected in their possession by force of “ proscription” on showing, 
by copy of court roll, that they and their forefathors had boon in 
possession from time immemorial. From tho decline of serfgom 
they remained subject to every kind of customary service.* At 
the present day oven, copyholdergs are subject to certain fines on . 
alienation and to heriots, and the lord has the right of distraint.+ 
Sinco the statute of guia emptores no manor can be croated, and. 
consequently all copyhold estates are of a dato prior to 1290. By 
recent legislation “ enfranchisemont” of copyhold land may bo com-~ 
pelled either at the instance of tho tenant or of the lord. ‘Tho 
word “ farmer” is a general designation, bubis particularly applied 
to those who hold land on a loase for years at a vack-rent. ‘Thoir 
entito number amounts, in England and Walos, to more than 
half a million, Day-labourers, avtizang, tradesmen, and artificors, 
since Honry ‘V. c, 5, in civil and criminal suits, are to be indicated 
by the namo of their trado or calling, The relation of sorvants to 
their mastors is not of a purely contractual nature: Hlizaboth 
decreed that the poorer class should be forced to work for hiro, 
Tho compelling of panper childron to serve as apprentices and 
be educated for sorvice is enforced by law even at tho present 
day. For any misconduct on the part of agricultural labourers, 
they may be summarily punished by a magistrate, and sentenced 
to three months’ imprisonment with hard labour. Such punish- 
ment may likewise, according to George IV, o, 384 and 58, attach 
to servants who, having entered into a writen contract to sorve 
commit a breach thoreof, 

* Vory romarkablo customs oxist in of law a copyholdox is only # tonnnt at 
Seotland, ospecially in the highlands, for tho will of the lord according to the eus- 
matance, the duly of amusing (!) the lord —_ tom of tho manor, tho letting of thedands 


by playing tho bagpipes. hold by copy of court-roll being in tho 
y eendsb,  Be4—-Tn contemplation lord. "ag int 
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PREE LOCOMOTION——RIGHE TO TRAVEL AND TO CITANGR DONIOII. 


Writ ne eveat-regno.—Right not to be sont out of tho kingdom.—Sotiloment Act — 
Before Oharlos I£~Statuto of Charles I1.—Law of Domicile —Adam Smith's 
opinion touching thoso Lawa,—-Pashloy’s Reforms in tho 18th coutury,—Poor 
Law of 1884,—-Ohauges undor Queen Viotorin.~Announcod withdrawal of tho 
Taw of Settlement, 


Tan King of England, by means of a writ ne cavat reyno, can 
forbid any subject whatsoevor to quit tho roalm or to travel 
without his pormission. Tlizabeth actod sovoroly towards oven 
the lords and gontry, inasmuch as without hor consont thoy could 
not leave England, During, hor reign Six William Evora was 
subjected to punishment on account of a secret journoy to Scot. 
lond. Liven in the yoar 1700, tho Duko of Shrewsbury roquired 
the special permission of William IIT. to onablo him to travel 
abroad; in the year 1712, Marlborough could only suecepd in 
obtaining a pass, in tho fnco of strong opposition from many 
mombers of the cabinob. The prico of such a pass thon amounted 
from £6 upwards ; it now cosis 2s, ‘Tho restriction on froodom of 
locomotion gavo riso to tho ousiom of many inplishmon travelling 
with passports from foreign ambassadors.* Al thoso restrictions 
ave now, happily, abolished, ‘Tho Sinarts tried Lo xosivain omi- 
gration, It is » woll-known fac that Cromwoll, in consaquence 
of a prohibition issued by Charlos I, was Lorcod 10 romain in 
England, Now-a-days, vast numbors of Inglishmon omigraie 
annually, without hindrance, to distant quarters of tho world. 
Soldiers and sailors only may bo sent by the sovorcign out of tho 
country against their will, On tho other hand, tho sovereign 
cannot, according to the Haboas Corpus Act, send. anyone boyond 
the seas withont his consent, noither as lord-lioutonant to Troland, 
nor as ambassador abroad. + 

‘Parliament alone has power lo banish an English subject ; j 
transportation is a moasuro introduced by special enactment of 


* Mahon, i, 18, + Bowyor, 427, 


64 THE BNGLISIC OONSTITUTION, 


parliamont ; such mode of punishment was, unknown to the 
common law.* ‘To realise tho legal position of Englishmen it is 
needful to consider the Local Sottlemont Acta, however gloomy 
thoy may appoar, and adverse to chorished views of English freo- 
dom, The picturo of tho English labourer hunted from parish to 
parish is quite as consistent with tho truth as Chatham’s famous 
saying: “Storm and rain may penetrate into the cotinge of tho 
English labourer, but the king camot.? In tho classic period of 
English parliamentarism, tho sovereign was not, so far as the 
English proletarians were concernod, an efficiont agent eithor for 
good or for evil. 

By reason of the system of frauk-plodge prevailing in tho 
tithings, hundreds, and counties, it was but natural that no 
district should be bound to take cave of ncody porsons not bo. 
longing to it; so long, therefore, as noody persons oxisted in 
England, orders of removal weve nocessary to transport such 
needy persons from ono parish to another,| As the poor in- 
creased these removals incroased coincidently. But ,tho rulo 
remained in forco, that when individuals becamo a burthon to 
tho -parish, in the event of their remaining, they wore lable to 
romoval, An obligation on the port of each parish to feed its 
own poor was first enforced in the reign of Elizabeth, From that 
time’ forth the right of removal has boon, of course, treatod moro 
strictly ; but this right became a woapon in the hands of tho 
ruling gentry from the moment whon thoy got tho ae 
on the restoration of the Stuarts. 

After the roturn of the Stuarts the greator landowners, coin- 
cidently with the introduction of tho corn-law, passed the notorious 
Law of Settlemont (18 and 14 Charles IT, c, 12), vondering the - 
agricultural labouver o slave of the soil (glebw adseriptus) inas- 
much as, ignoring tho earlicr principles of the “common law and 
practica, ib declared everyone who becamo a burthen to tho parish 
liable to removal if thoy had not a sottloment there. Legal set- 
tlement was acquired first, by birth; a child had his settlement, or 
prima facie domicile in the place whero ho first saw the light of 
day, until the contrary was shown’; bastards could only have such 
“prima facie domicile,” Second, by parentago; tho childron 


* BL, i, 187, gioater rigorism jprnstiead againal them 
+ If wo comparo the English lower 1m the island kingdom than olsowhere, 
classes with thoso of Germany, we ind t Toulmin Sulit 416, 
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 aoquiring tho domieilo of thoir parents, ‘Third, tho wifo by mar. 
vlage obtained tho domicilo of tho husband. Fourth, domicile 
was acquired by nolorions and public residoneg of forty days in 
a district or parish. aa 

In- the following casos tha: residonco nod not bo notorious :— 
Whooyer, for ono whole year has, in a cortain spot, paid £10 ront 
and resided forty days in the parish. Sccond, whoovor has paid | 
the public taxes and*has romainod forty days in tho parish, Third, | 
whoever has discharged for ono whol year a parochial offieo in 
the parish, Fourth, umarriod porsons having no childron who, | 
for one whole year, havo remained in ono and tho sams service, 
Fifth, whoever has an estato of his own thore, of whatovet valub, 
and whether the intorest be logal or equitable. Sixth, by being {7 

“pound apprentice, or a sorvant who has worked or servod respeo- 
tively in tho same place forty days suceessivaly. 

Within tho said forty days, however, approntices and sorvants, 
when out of work, as well as other porsons likoly Lo become a 
burthent to tho district, ab tho suit of an ovorscer of tho poor, may 
be sont back to their own parish on an ordor from tivo justicos of 
the peace, unless they have a settlomont in the parish arising from 
£10 vent or loaso, If tho parish assumod 10 bo the nativo parish, 
by appeal to a court of Inw, rojectod the cortificate, the patpor 
was again sent back to the parish which obtained tho ordor* —* 

The common people of Ingland aro indeed vory jenlous of 

their liborly,t but like the common pooplo of most othor countrios, 
novor rightly undorstanding whoroin it consists, havo now fur 
more than a contury together suffored thomselves to ho exposed to 
this oppression without a romedy. Though mon of roflection, too, 
haye sometimes complaincd of tho Law of Settlomont os a public 
grievanco, yob it hys nover beon tho object of any general popylar 
clamour, sugh as that agitated against ‘gonoral warrants, am 
abusive practice undoubtedly, but such a ono as was nob likely to 
occasion any oppression, Thero is scarce a poor man in England cf 
forty years of ago, J.will yonture to sey, who lay nol, in scmo part 
of his life, felt himself most cruolly opprcssed by this ill-contrived 


+ * Pashley, Pauper ism and Poor Law, 10 prevent a porson from residing in that 
212, . Loni, 1868, ; situation whero, by lis industry and ocou- 
+ This statute was certainty o great pation, ho ean host procm & compolont 
infringement of Magna Oharia and tho provision for Irimsolf and his fumly,— 
liberty of the subject, ‘There is nothing BL, i, 862, Note by Christian, 
which can bo mors cruel or impolitic thay . 
. v 
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Law of Sottloment. ‘To tho romoval of other abusos lot that of 
tho Law of Settlements bo added, so that if a poor‘labouror bo 
out of work, he may’ betako him to some other calling, or somo 
_ other spot, without fear of being troubled or removod.”’* 

“ The poor man, only nominally free; again becomes tho mero 
slave of the land, and the agricultwral Jabourer has hardly a botler 
place assigned to him, in the political and social organization of 
England, for tho last two centurics, than that which ho possessed, 
throughout the greater part of Buropo, dwing the feudal ago. 
Tho nanié of serf'or villein has, it is truo, fallen intto ‘disse, - bub 
the spirit of sorfdom and villemago has been preserved by ‘tho 
legislation of Charles IL, the practical offect qf which, from. tho 
vory first, has been to retain overy labouring men ‘within tho 
parish where accident may havo givon him a settlement. Tho 
serf or villein of feudal barbarism offectually, acquired his frdodom 
if, escaping from tho bondago of his original settlomout; ho re sided 
for a year and a day withm the walls of » ‘towh, sbut ng torm of 
more residence, even if it endured from gonoration to ‘goneration, 
could destroy the poof man’s liability to removal to tha — 
place of his derivative settlemont.”+ 
‘Under James IL. those onnctments woro confirma], aa T+ 
mained unchanged down to the Revolution of 1688. Under 
William IIT., the first slight modifications wor introdnced, | “Tho 
first substential advadice wos mado in the 18th century, by vequir. 
ing that, as soon as a person had been reepgnised by: 8 corlificato 
as » vosidont of a certain parish, he should only ba subjoct to 


remoyal in the event ef his becoming chargonblo to the pavish' 


where ho happoned to bo, ‘This last limitation, viz,, the-actual 
burthen to tho community in which o pauper rosideg, was ex- 
tended by 35 Geo, IIL, c, 110, sec. 1, to all strangers in any 
parish. In future, therofore, a person must really bo a burthen 
to tho parigh, to admit of his being removed. : 

Finally, the now poor law of 1884, following always on tho 
track of ‘tho law of Charles IL, has newly regulated tho systom 
of, domicile, _ Relationship, appronticoship, marriage, pnd 3 vosidence 
accord damicilo as formerly. Bastards, however, now follow tha 
lomicile of the mother until they attain tho age of aixteon or gain 
® domicile for nee Anyono paying tho or diner ‘y matinicipal 


4 "Adan Smith, yeaa of Nations. . t Pashley, 288, 
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taxos need not have resided in tho placo of his domicilo in order 
to avail himself of his rights. Tho Law of Sottloment is indo. 
pendent of municipal law, and may also bo.avquired by forcignovs, 
Tt accords to all who acquire it a right Lo relief. ‘he fact oft 
hiring and service no longer gives domicile, Tho most recont 
substaritial reforms have boen introduded during tho prosont roign, 
By 9 and 10 Vict. c. 66, no person‘can be romoved from:a parish 
in which he has resided for fiyo yoars nos bofore tho application 
for a warrant for his romoval, . 

.A Infor onactmont restricts tho sottloment fo a five yoars’ 
residencd within any poor law union. A statwlo of tho yor 1858 
has extendod this provision to a sotllomont of threo yoars duration 
in such union, 

The speech from the throno with which tho session of 1854 
was openod, promised amplo reforms of tlio Laws of Settlement, 
but ‘until « now, they'havo romainod mero words. Viowod in 
thoor 2, ‘howover, tho 'onaciments havo beon copdomnod by ‘all 
‘parties, “That: they still enduro,” says Pashloy,* “is a moma; 
rable example of the slow progress of reason and justico anon . 
the rulers of » just and reasonable people.” Tho intorminable + 
difficulty’ of tho question should not bo kopt ot of viow ; whother’ 
these Inws can bo abolished without a fundamental roform of tho 
entire poor-law systoin jis a quostion that can neither bo safely 
offiemad-nbr eniod. « 


Pashley, p. 816, 
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CHAPTER YV. 
TREEDOM OF COMMERCE. 


Testraint of Lrade unknown to tho Common Law,—-Regulations affecting (rado undor 
the Tudors, —Introduotions of freedom of Tradv.—Restriction on cortnin callings. 
—Iankers,—Vactory Wokers.—Physicians.—Apotheonries —Boarding Honecs, 
—Granting of Beor and Spirit Licenses, —Politioal Influoncos afleolmg the Grant 
of Licenses,—Withdvawal of Licenses,—Public Companies, Railways, Canals, 


By the common law all trades were free. Restrictions were first in- 
troduced by statutes and grants of corporate rights 10 “ mystorios,” 
and guilds, According 1o the trado-regulations under the Tudors, 
the pursuit of any trade depended on soven years’ apprenticeship. 
Tho practice of the courts interpreted all thoso privilogos vory 
narrowly and strictly, In the country parts the pursuit of trado 
remained unfettered, An interesting insight into tho statutory ra~ 
straint of trade is afforded by a previously-mentioned statute of 
July 21, 1856, whoreby a hundred antiquated laws affecting irado 
were at ono stroke abolished. Amongst thom we moot with a 
statuto characteristic of the earlier restrictions to wado; viz, 10 
‘William ITL,, forbidding the manufacturo and galo of cortain kinds 
of buttons, Tho guilds began to declino undor tho Stuarta, be- 
coming mero associations, or companios, for Lhe purposos of com- 
mon revelry. 

Tho statuto 54 George TIT. c. 96, gave force of law to that 
which had long obtained, viz., that tho pursuil of trade should bo 
wholly frce apart from all guilds, Notwithstanding tho gonoral 
freodom of trado, strict police regulations aro in forco touching 
certain callings; for instance, bakers, browers, butter-dealors, 
conl dealers, millors, manufacturers of arms, apothecaries, knackers, 
sollers of gunpowder, brokers, pawnbrokers, pilots, chimuoy- 
sweeps, marmo-storo dealers, For tho greater part of these trades 
the permission of inspectors must be obtained previous to Laking a 
factory or place of business, Dealers in, and manufacturers of, 
guns and pistols, can only sell arms which have been officially 

‘tested. Pedlars are specially subject to manifold restrictions; if 
met with not haying their trade licenses, they are liable 10 ono 
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months’ imprisonment with hard labour, Only liconsod manu- 
facturers and retailers of tobacco can deal in tobacco and snuff, 
‘Whosoever contravenos those regulations (5 and 6 Vio, c. 98, 8. 
18) is punishable by forfoituro of the property, and a ponalty of 
£100, ov threo months’ imprisonment with hard labour, All in- 
fractions may bo proceeded against by way of indictmont, tho 
informer receiving @ portion of the ponally. Those cnactmonts 
are milder in practice than in theory, Justicos of tho peaco in all 
such cases avo vory Ieniont, which is all tho moro poasiblo as tho 
English law refuses to tho proscoutor any appeal, 

Later legislation has oxhibited special solicitudo for workers 
in factories. By 6 George IV. c, 129, tho Tories abolished tho 
laws which punished peacoful strikos for tho purposo of obtaining 
highor wages, and the onactmonts of tho first two Goorges owo 
their origin to tho Whigs, ‘Tho truck system is forbiddon under 
penalty by 1 and 2 Will. TV,, o. 36, 87, ‘Tho Mactory Bill, 8 and 4 
Will. IV., ¢. 108, enacts that young children shall not bo allowed to 
work at night in factories, To carry oul its provisions, special 
inspectors of factories ave appointod, undor tho control of tho 
Ilome Office, They may inflict a ponalty ranging from 1 up to 
£20, and from their scntoncoe thoro lies no appeal. 

Many porsons can only follow their calling by virlue of a 
license obtained from a magistrate, amongst whom may bo men. 
tioned persons who lob to hivo carringus and hacknoy coaches, 
By tho London Cab Act (1 and 2 Will. IV, 0, 22), ovory cab- 
driver must bo provided with a cortificalo of good conduct, othor- 
wiso ho is not allowod to follow tho calling, but strict attention can 
searcely bo paid 10 this requiromont, seeing that London cab- 
drivers ave very rough-spmm, and tako cspecial advantago of 
foreigners. By thoact of July, 1853, parliament reduced tho cab. 
fave from cightpenco to sixponco por Bnglish milo, A. grand 
strike was tho consequence, bub after holding out for thrao days, 
the cabmen surrendered to tho omnipotenco of parliament.* 

In former times doctors drovo a free trade, Sineg the Medi- 
eal Act (21 and 22 Vic. c, 90), a registration has been introduced 
for all doctors having a degree and who havo passed an examina- 
tion, Only doctors so registered can bring an action for thir 


* A capital deseviption of the conse. like London, is to bo mot with in the 
quences of this strike, ma metropolis dunual Register of 1863, p. 91, 
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| foos, according to tho recopnizod scale. Apothecaries havo only a 
right of action in caso they have received an official liconso, In 
tho interest of public safety, knackors’ yards, gunpowder factorios, 
and tobacco manufactorics, must obtain liconses, Common lodg- 
ing-houges, boarding-houses, and firnishod hotols, sinco tho 16 
and 17 Vic., ¢. 41, have to obtain a licenso, such licenso to bo 
withheld whenover a satisfactory certificalo of character is not 
produced. Keopers of beor-houses and hotols wore exompt from 
all restrictions in the middlo ages, Tho 6 Edward V1, o, 25, in- 
troduced the licensing of ale-houses by two justices of the peace ab 
quarter sessions. Tho landlords must bind themselves also not 
to permit any forbiddon games, Whosocver sells beer without a 
license is subject to a ponalty.* All licenses for tho keeping of 
bar, and of a hotcl in which spirituous liquors are sold retail, 
must be renowed yearly at the general annual licensing meoting. 
Such licenso is not grantod 40 porsons who are not of good cha- 
yactor. If withheld, appeal lios to the quartor sessions, in which 
justices of the peaco othor than thoso in tho first caso havo to 
determine, No further appeal is permissiblo, In the ovont, how- 
ever, of partial motivos being foared, the matter may, by certiorari, 
be brought for decision to the Queen’s Bench. No competitor of 
the person applying for the licenso is allowed to act in such caso 
ag justice of the peace. ‘The license is transferable. ‘To facilitato 
such transfor, from four to cight licensing meotings are held an- 
nually, Bosides this licenso, ovory hotel keeper and publican 
vequires also mn oxcise licenso, Tho landlord, by his licenso, is 
only empowered to soll beer and cyder out of the houso, In 
country districls and towns not ropresonted in parliament, a 
landlord, to obtain such licenso, furthor requires ycarly a corlifi. 
cate of character from six residents in the district, undersigned by 
& poorlaw overseer. In London and the parliamentary boroughs, no 
such cortificate is roquired, but both boer-shops and public-houses 
are*there subject to strict police suporvision, Tho question of 
granting ligonses has not always boon withdrawn from the sphero 
of party politics. In 1682 tho justices of the peace in London de. 
claved tho frequenters of “ Conventicles” inadmissible as publicans. 
The practico of tho courts of law has since thon kept in check such 
magistorial display of authority, The judges havo determined 


‘ 
* Crabb, 477, 
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that no mero vague imputation, put only the want of legal qualifi- 
cations, can justify tho rofusal of a liconso. Lord “Mansficld 
allowed proceedings to bo takon against two justices of tho poaco 
for having vofused a liconso to a publican, on tho ground of his 
having givon an adverse voto at tho parliamontary clection, Com. 
plaints are made, cvon at tho prosont doy, that on grounds puroly 
political tho granting of liconses is froquontly arbitrarily dotor- 
mined, In this particular, tho voform of tho town corporations 
has introduced many improvomentis.* 

The license may, according to 9 Goo. IV. c. 61, and 89 
Geo. IIL, o. 79, bo withdrawn at onco, by two justicos of penco, 
in case any riotous or jmmoral publication bo met with in any 
ale-shop or public-houso, or any Motous unlawful assomblago has 
beon held with concurrence of the landlord. On account of any 


other offence, a license can only bo withdrawn ab tho quarter 


sessions and on a verdict given by tho jury ; tho withdrawal of tho 
license renders the person thoroby affoctod incapablo of keoping 
either a bar or hotel for throo yoars, 

Monopolies aro unknown to tho lnw of England. All the 
railways and docks, many of tho harbours, and all tho canals 
aro tho property of private individuals, who aro mostly associated 
with a viow to common profit, All such companios aro corpora 
tions, and must acquire, by an act of parliament, tho rights of 
(“moral”) porsons, Tho governmont has a supervision over rail. 
ways, tho direction of canals, olc., may oslablish scalos of charges 
and rogulations; and, within tho scopo of such regulations, the 
ministry is ordinarily jnvestod with full powor. A. truly conti. 
nontal modo of issuing governmontal rogulutions has already hoa 


inaugurated, 
The system of assurance has always beon unfolterod, 


* Miss Mmlincau, Zist of Zag 
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CHATTER VI. 
INVIOLABILITY OF PROPERTY. 


Conflscation—Action of Law on Local Taxation.—Expropriation.-Royal Gamo.— 
Lator Gamo Lawe,—Consequences thercof—New Gamo Law,—Roliof. 


‘Tun forfeiture of both veal and personal property still attonds a 
| conviction for felony or high treason.* In case of conviction for 
high treason tho lands of the traitor escheat to tho crown; in 
caso of felony, whero the specific offenco is murder, tho lands 
go to the crown for a “ year, day, and wasto.” Since the sintute 
54 Geo. IIL, c. 145, ho who is attainted of any othor folony 
than high treason and murder forfoits the profits of all his ostates 
of frechold during his life only’; with rogard to lands of inhori- 
tanco, the genoreal opinion is that, as the atiainder has relation to 
the timo of tho offence committed, any intormodiale conveyance 
or incumbranco will be void, orfeituro of chattels has no rola- 
tion backward, so that all alienations mado bond fide and for 
yaluo after committal of tho offence, and before conviction, aro 
good, 

Against tho impositions of local taxes, recourse to tho law is 
admissible, and tho ground of such imposition may be contested 
before a court of law. In tho caso of local taxes in arroar, and 
which havo not been questionod, distraint is carried out in a vory 
summary and oxpoditious mannor, 

According to modorn statutes, expropriation, for tho construc- 
tion of raihyays and for tho carrying out of public works, may 
take placo under the Land Clanses Consolidation Act (8 Vict., 
ce, 18, for England and Ireland; and 8 Vict., o. 19, for Scot- 
land), In cases of minor import an avbitrator declayes his 
award ; ii cases of highor moment a jury determines the amount 
of indomnity.+ ‘The freo enjoyment of property has beon for o 
long timo limited in England by reason of the mediaval pamo 
laws. After the conquest, hunting was made @ “royal” privilege ; 
the séyere forest laws of William I., were however by the “ Oharia 

#* Bi, iv, 04-05; Coke, Znat. iii, 15; + Bowyor, 428, 
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de Forestu,? of 1217 toned down; a lator charter of ITenry TL., 
withdrew from many forosis tho royal privilogo of hunting, sub- 
plituting a fino and imprisonment for killing tho king’s deer, in 
liew of capital punishment. ‘ 

Even af tho presont day, in view of Jaw tho sovorcign is tho 
only person in England who has a vight to pursuo game; who- 
cyor wishes to acquire such right must obtain a license from 
tho crown. 

Sovorcigns havo, howovor, sco tho’ conqnost, froquontly 
granted tho right of hunting to tho gentry, who might cxorciso 
it in parks or “chases,” in corlain casos also, but not indiscrimi- 
naicly, on Jand belonging to other porsons.* ‘Thus gradually did 
the right come into tho hands of tho landed gentry; tho laws 
affecting such right havo remainod in all thoir mediaval harshness 
for tho advantage of tho ruling class. Blackstonet breaks a lanco 
against tho gamo laws as tho product of lyramy, contending, 
that the only difference botiveen tho old Norman forost Inws 
and tho now game laws is, that formorly thoro was only one grout 
huntor throughout tho land, whorcas ai presont a polly Nimrod 
reigns in every manor-house,” ¢ 

No ono nob possessing a freohold producing £100 a-yoar dursi 
Inmt gamo upon bis own land, Whoover held such right was 
bound to havo a liconso.{  Charactoristically cnough, o forty 
shilling fveoholder might cloct to parliament, and anyono with 20 
yearly incomo might bo a juror, but, to bo ablo to shoob a 
partridge, a man must havo fifty times as much income as a 
parliamentary elootor, ancl five times as much as a juror. 

As © consequence of such laws, in 1830, tho prisons wero half 
filled with offondors.§ In 1820, a bill tonding to vendor tho sale 
of gamo freo was defeated in the Upper [fouso; Jord Westmoro~ 
lend was of opinion that by such a law the country would be 
depopulated of its gentvy!! And ord Eldon exclaimed, “ Tho 
friends of liborty in the other Tlonse must have slept whon they 
allowed such a bill 40 pass! |” 

Finally, modorn logislation has approximated io the good old 
Saxon law; tho slatuto 1 and 2 Will, IV., ¢. 82, maintains tho 
right of pursuing game on tho land of another, so far as it may 
have been granted, and tho right perlains to the crown ‘in its 


* B,, ii, 88, 416, + Bi, iy, 416, 
+ Bl, iv, 416, § Miss Mortinean, fii, 4, 
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forests. On the othor hand, overyono may freoly folloy gamo 
on his own land on obtaining a license. Whoevor follows gamo 
without such license incurs a penalty of £5, Tho prosorving 
season is strictly upheld by sovero polico regulations. Infractions 
of tho game Jaws aro punishable by two justices of tho ponco, 
Poaching practised at night, and in armed bands is subjoct, to 
severe punishmont., The greater land-owners may appoint gamo- 
keepers, and may authorize them to seize and tako away all dogs, 
nots, and other enginos and instruments for tho killing and toking 
of game, used by any person not authorised to kill game for want 
of a game-certificate, Dealing in game is allowed by liconse and 
trade-certificato, Any person in actual occupation of any enclosed 
lands, or any owner thereof who has the right of killmg gamo 
thereon, since 11 and 12 Vict., c. 29, may, by himself, ov by any 
one person authorised by him, in writing, in such form as by tho 

* act provided, take, kill, or destroy any hare on such land, without 
paying dutios or obtaining an annual game-certificato, 

By the 25 and 26 Vic., c, 114, any constablo or poace-officer 
is authorized to search any person whom he may havo good causa 
to suspect of coming from any land where he shall have been un- 
lawfully in search or pursuit of game, and having in his possession 
any game unlawfully obtained, or any gun or engino used for tho 
killing and iaking of gamo. Should tho officor find any game, 
oy any such articlo or thing as aforesaid upon any such porson, he 
js ompowored to seizo such gamo, article, or thing; the officor, 
howevor, in such case, must apply to a justico of the peace for a 
summons, ciling such person to appear before two justicos of tho 
peaco; and if such person shall havo obtained such gamo by un- 
lawfully going on any Jond, or shall have usod any such articlo or 
thing for unlawfully killing or taking game, such porson shall, on 
conviction, pay a sum not oxceoding £5, and forfeit such game, 
gun, etc. If no conyigtion take placo, the gamo or any such 
article as aforesaid, or the valuo thereof, shall be restored to tho 
“person from whom’ it has been taken. No conviction or order, 
under this Act, is to ba quashod for want of form, or romoved by 
certioravi. An appeal jios from the docision of the magistrate 
in petty sessions to ,the next court of genoral or quarter sessions, 

+ whiéh shall be holden not less than twelve days after conviction. 
The appellant must givo to the complainant notice in writing 
within three days after the conviction and seven clear days before 
such sessions. 
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CIIAPTER VI. 
RULIGIOUS TIONRTY, 


Laws of Henry V. against Movesy.—Penal Laws of Ehzaboth against Catholics and 
Puvitaus.—Intoloranco of tho Long Parliament,—Lhe Corporation and ‘ort Act, 
--Ponal Laws against the Cathohos —Oppressod condition of the Catholio Tand> 
ownore.—-Penal Laws against Priosts—Montosquieu's Opinion touching theao 
Lawe,—Blackstono’s,—Modiflieations under Geaigo IIL—Laws for Relicf of 
Roman Catholics in England and Toland,—EEmanaipation of the Catholics —I'ho 
Position of the “ Catholic” Church,—Ponal Laws against Jesuits and Monks,— 
Prohibition of Processions,—Legacies for “ Superstitions Uses."-—Civil Maringo, 
-—Politioal Rights of Catholios, —Volerntion Act in fivonr of Dissontera.— 
Ennaneipation of Dissontora,—Quakora,—dowa in the Middle Agos,—Naturalir 
yation.—Political Rights—Admission 10 Parliamont—A Mohnmmedan Atlors 
poy —-Kooping tho Sabbath,—Ohurehyards.—Liawa against Blasphemy, 


Tnn common law docs nol know of the offonce of “ heresy.’ Tho 
convocation and tho spiritual courls, to whoso decrees tho tem 
poral power gave no ofloct, proceaded against hovelics by apivitnal 
punishments, snch as oxconmmunicalion and tho like, By a slaluto 
of Honry V., passod against the Lollards, ontitled “Do heretico 
comburendo,” tho arm of tho civil powor first gavo alfech to tho 
sontences of tho spiritual courts, and, on the issuing of o writ in 
chancery, delivered. up tho horolic to tho punishment of death by 
fire, As this statute had simply in viow tho saving of tho soul, 
the porsous condomned did nob suffor forfoiture of their goods and 
chattels. The staluto agnmst heretics romainod in foroo down to 
the time of Charlos IT, From tho timo of. the Roformation it was 
called into activity agaipsl Catholics and digsontors, 

The English Reformation was originally a Reformation moroly 
of jurisdiction, inasmuch as tho Popo ccascd to ho tho last rosort 
in voligious disputes, and the king assumad to be his succossor. 
To question the infallibility of tho king and parliament in matters 
of religion became an act of heresy, as had proviously boen tho 
case with referonce to the infallibility of the “Bishop of Rome,” 
as the Pope, sinco the Reformation, has boen “ officially ” styled, 

. * 
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This supremacy of the king over tho church was fully ogta. 
blished by 1 Mlzabeth, c. 1 (1562), called tho Act of Su- 
premacy and Conformity,” whereby ib is ordered that all 
clergymen and Inics who aro invesicd with any offico undor tho 
crown, shell take tho oath of supremacy, and abjure the spiritual 
and worldly jurisdiction of overy foreign princo, “undot  ponalty 
of, loss “of office or boncfico, Defection from tho legalised 
voligion, and tho sproading of contrary principlos, ontniled tho 
ponalty of high treason. 

ficelosiastics not conforming to tho English liturgy, wero for- 
bidden to exorciso their Junctions, under sovoro penaltios, which 
might involyo imprisonment for life. A lator staiuto dovlarod 
tho making of proselytes with intent to procure their rotun to 
catholicism and the publication of papal bulls as high treason. 
Heavy penalties wero further Shrosionod againsl such as remained 
away from church, 

During hor reign no milder nicasure was moted out to Protos. 
tent dissenters; Udel, a puritan clergyman, was oxecutod Sor 
having published a book against opiscopacy.* Tn tho oyes of tho 
Batablishod Church, iad only avo Puritans, but Catholics likowiso, 
doomed “ Dissonters.” Against tho Catholics both the Parliament 
and the kingdom at large actod most aggressively under tho firsh 
two Stuaris, ‘The Puritans brought tho Long Parliament and 
Commonwoalth 1o bear against Charles I, 

The Long Parliamont deprived all Catholic peers of thoir 
seat in tho upper houao, and Catholic officers of their posis 
in the army. ‘Though Cromwoll, on political grounds, voho« 
mently persecuted tho Catholics, the measures adopted by him 
with regard to lreland were of a fw moro rigorous character 
than thoso applied to tho Catholics in England during his “ Prow 
tectorato.” 

The Restoration was especially intolorant against thp Puri. 
tans. By the Corporation Act of 18 Charles IL., st.2, c 1, it 
was provided that no person should thereafier bo clectod to 

-oflice in any corporate town, who should not, within ono year 
previously, have inken the sacramont of the Lord’s supper, ac- 
cording to the rites of the Church of England; and every person 


* #,Mr, Halli is of opinion that ho prison, Neal says that ho ‘suffered doath 
died “of the effycts of confinement in for an alleged:libol on tha bishops, 
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so elected was also roquirod to tako the onths of allegianco and 
supremacy, | 

By tho Act of Uniformity, 13 and 14 Charlos II. e. 4, it was 
enacted that no person should thenceforth be capablo of holding 
any ecclesiastical promotion or dignity ; or of consecrating or admi- 
nistering: tho sacrament, unli) ho should be ordainod priest ac- 
cording to episcopal ordination ; and, with respect to all ministors 
whio thon enjoyed any occlesiastical bonefice, it divectod that they 
should, within a cortain period, openly read morning and ovoning 
service according to tho Book of Common Prayor, and doclaro 
before the congrogation thoir unfoignod “assont and consont 10 tho 
uso of all things therein contained, upon pain of being tpse faclo 
deprived of thoir spiritual promotions, 

This Act is really tho test-act of the Unglish hierarchy. It 
operates most upon its clergy, and by ils onforcomont in 1062, 
1800, 2000, or, as others stato, 2400 of ils most oficient and de- 
voled ministors wore doprivoil of all promotion, 

Charles IT, whose Catholic tendencies hogan to davelopo wilh 
years, susponded the penal laws against Catholics antl dissontors, 
just when nothing was so popular with tho podplo as the porsogu- 
tion of Catholics. This linc’of conduet had no furthor result than 
to forco upon him tho ‘est Act (1678), to tho adoption of which 
the second “long parliament’ (1600 to 1678) ‘compelled tho 
king. By this act, any ono about to be invested with a public 
office was bound to subscribe « Acclaration aguinst the real presence 
of Christ in tho Mucharist, 7.¢, “transubstantiation,” and also to 
receive the sacrament of the Lord’s Supper “according to the 
usage of tho Church of Mngland.’¢ his provision oxoluded 


* Tames TL, oponly disponsod with 
this Act, Tho yattdity of such dispen- 
sation. was questioned in a collusive action 
brought qgainst Sur Mdward FTales, a Ro- 
man Catholic, in tho name of his goryant, 
to yecaver tho ponalty of £690, imposed 
by the Mest Aat for accapting the com- 
mission of colonel of a regiment without 
the previous qualification of recoiving the 
saovament in tho Church of England. 
Tho judges decided in favour of the de- 
fondant, upon the principto that it wasan 
inseparable prevegntito of the exown to 
dispense with pons] Jnws in particular 
casaa, for yengons of which it was tho sote 
judgo, Ono of the charges brought 


agains( Tamos was tho assuming and et 
orcising a powor of clisponring with mut 
snaponding Jaws without tho consont of 
Paovlinnent. 

+ Sir John Tfowell, Recorder of the 
City of London, sont back n jury repent. 

~ edly, and intimidated them oe the pur 

pore of aecuring a yerdivt agaist the 
Quaher Pom, ‘for mb nud conspirndy, tho- 
Novy judga exelaiming—* Now [ for 
tho frat timo understand {ho exalt and 
wisdom of tho Spanish Inquisition; and 
i will not bo weil with us ‘until wo gop 
auch an institution in England.—Disraoli, 
Curios, Lit. i, - ‘ 
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Roman Catholics ‘and dissonters from evory considerablo placo of 
trast and public omploymont. 

The revolution occasioned by tho Catholic tendoncios of James 
IL, vendered the position of tho Catholic body in many pertioulers 
, still more wnendurablo.* In tho firgt half of the 18th contury they 
" wero still xnusually oppressed, Blackstone gives tho long and, 
terrible list of punishmonts io which thoy were subjectod. Po- 
nalties f6r ston-attendanco af church’ continued after tho Reyolu- 
tion ; whosoever road mass was subject to a fino of 200 marks, 
whosoever heard it, to 100 ; both pricst and hearer wero aliko sub- 
_ Joot to ono year’s amirigaffnent, : ; 

No one of the’ age of eighteen, who had not taken tho oath of 
allegiance and supremacy, and signod tho declaration against 
 Trangubstentiation”’ and prayer to tho saints, could oithor pur- 
,chaso or othorwise acquire land. “No Catholic could teach i in any” 

“school, or koop ono, undor penalty of imprisonmont,' for life, 
Catholies could not oxerciso, tho rights of prosentation to a living. 
If any Catholic font a co- roligionist to tho coutinont for education. 
Jin a Catholic college, both tho porson sending ang tho "person 
“ sont, and any one contributing moucy for the cduention, becamo 

_ ingapable’ of defending, or instituting ‘a suit in tho courts of lew, 
of being executors or adminstrators, of inhoriting any logacy, ‘or 
being invested with any public offico ; and forfeited, moxoovor, all 
their proporty, both real and porsonal, Apostacy and tho making: 
of prosolytes still remained high treason. Popish roonsantst 
convictod in a court of lay of not attonding tho servico of tho 
Chivch of England, were subject to the following disnbilitios, 
penallics, and forfoitares, over and above thoso before-montioned : 
they wore considered os persons cxcommunicated,t and could not 
lake any office, bear arms, go furthor than five miles from home, 


, 


* Por proof of this, oo tho disgrneoful 
Act of 1700 “agamst the growth of 
Popory."" ‘Burke, in his address to the 
Gloctors of Bristol, gives ah account of the. 
ohonmatances under which it became law, 
By this Act tho saying mnss was 
forged into a eximo punishable with 
potual i imprisonment, the teaching school, 
oven the tonching in a Pieoted family, 
was in overy Catholic au to the 
samo unproportioned eguaos: Every 
Roman Catholic was to forfoit his estato 
to his nearest Protestant relative, until 


thyongh a profession of what he did’ hob 
beliove, ho redeomed, by his -hypocrisy, 

what the lay had fransforred to tho 
kinemun as the secompenen of fs pro- 
fligacy. 

+ Recusant is ono who rofueed 16 ac, 
knowledge the king’s‘apremaoy in mat- 
tors of religion, or to conform to the 
English Church, This term would seem 
to embrace Nonponformniste, of avery 
olnsa, 

t BE iv. 667 
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muless’ by licence, como within ton miles of London on pain, of 
£100, or appear a8 plaintiff in any court of law or suit in oquity, 
Marriazes, christonings, and burials, might ouly bo conductod 
and registered by tho ¢lorgy of the church ostablishod ; all marvi- 
ages concluded between Catholics in s ‘Cutholic church, and colo- ; 
brated by a Catholic priost, wero invalid, and tho childron born * 
of such unjon bastards. ‘Pho sou of:any Catholic, by becoming 

a Protestant, might fortlwith onter into possession of tho-fumily 
estate ; a child of ton yoars, by conforming, might thovoby, deprive 
tho whole of his family of their pyoporty. very Protestant son 
might summon his fithor, being a Catholic, before tho Court of 
Chancory, and compol him, on oath, to surrondor his proporty 3 

a yearly incomo for his life, in conformity with a judgment of a 
court of law, would’ thor eupon bo allotted from tho father’s income, 
By 7 Will, TIL, eny, 4, a union betwoon Catholics and Protostants , 

ig prohibited ; in the ovelt gf mixed mavriagos having beon con. : 
cluded abroud, the childron belonging to the Catholic sido shall 
ho takon away and brought up as Protestants. fv’ tho ovont of a 
Catholic boing brought baforo a court orf the grountl of his religion, ‘ 
or'any of tha mattors abovementioned, ho was nob allowad tho 
privilogo of boing tried by a jury; the buridon of proof*lay upyn 
the aceusod.t Two justices of tho puace might, on any occasion, 
proceod forthwith 10 scarch tho honso of u Catholid, Untholio 
priests saying mass (oxcopting in tho houso of an ambassador) 
wero, by 11 and 12 Will, TLL, cap. 4, liable to perpolual imprison- 
mont,, I! a priost cclobrated. marriage potween Catholics and 

. Protestants, ho might bo hanged.t According 10 statute 27 Miz, 

6, 2, any priost born within tho dominions of tho crown of Ing- 
land, who shell,como over thither from beyond gon, or shall bo in 
England threo days without conforming and taking tho ontha, is 
guilty of high troason; and all porsons harbouring him woro 
guilty for folony without “bonolit of clergy.”§ In Iroland, tho 
priests were registored and durst nob quib the district assignod td * 
them. Suh was tho legal position of Catholics under Will. Trt, 
Axing; and iho first wo Georges. 1 ‘was rendered more oppres- 
sive still when, ‘Wulpolo, in 1722, cnusod a ponalty of £100,000 to . 
be levied agninst all Catholics and Nonconfomnists on se ground 


? . * 
’ , , ‘ 
ey 


* Tanenvd, Hh, Sor, Ya p 1261. > Misa Martincan, ik 7. 
+ Mallen, a, di, di, 888. BL iv, 87. 
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of tho Jacobite conspivacy. Montosquicu, whe only was acquainted 
with tho stainte-book, and know nothing of English practice, 
thus alludes to these laws: “Les lois contre coux qui pro- 
fosseraiont cello religion, no soraiont point sangninaives, car Ia 
liberté ntimagine ‘point cos sortes do poinos ; ; mais olles seraiont si 
réprimantes qu’vilos foraiont tout lo mal qui peut so faivo do sang- 
froide A 

The laws, however, have never beon offectually eurvicd outs 
indeed, if thoy , wore, if would be very difficult to excuse thom,” 
says Blackstong.} The discrotionary powor of Enghsh judgos 
oxercisod m fayour of individuals, softened down these laws whon- 
over they camo within tho review of couris of law.t 'Thero was, 
wioreover, no jnquasitorial state-police to track out tho Catholics. 

‘When all fear of the Pyotender had disappeared, those laws 
began to ho rosfrainod in their oporations.§ By tho'll George 
II., ec. 60 (1779) Catholics, on taking the oath of allogianco, 
abjuring the Pretendor, donying tho temporal power of tho Pope, 
and declaring theiv horror of the doctrine that princes who. had 
beon oxcommumenied by tho see of Romo wero worthy of death, 
and might lawfully bo dethroned, wore allowed to purchnsa, 
inherit, and otherwiso acquire land. ‘This statute, moreovor, 
abolished tho penal rogulations against pricsts and Catholic 
teachers, || 

The later enactments which conceded further rights to 
Cntholies, ¥ worg 31 George IIL, o. 82 for England, and 83 Goorgo 
TIL, . 21 for Ireland, ae former abolished all penal regula. 
tins agains) Catholics, very Catholic who, conformably with 
11 Goorge TIT., ¢, 60,, took tho oath and signod the vospoclive 
declaration, receiyed a certificato m ého local ot royal contig, and 
enjoyed full hborty of religion. ‘Priests and places of worship 
belonging to tho Roman Catholics wore to be registered, Snoh 
registared ecclesiastics were not requived to take tho oaths divine 
service in registered chapels was protected against all distur. 
hbancos. No Catholic honso of worship could hayo cither hells or 


* Monteaquiou, Leprit des Lots, B. 
aly, ¢ 27. 

+ Bi sy. 57, 

t Hallam, ©, IL aii, 214; Bt av. 68 
“Tor it ought not to be left m the beast 
of avery motitess bigot lo diag down the 
yengoance of these acgasionnl lus upon 
inoffonsivo though mistaken subjects in 


apposition to the lenient inclinations/al 
the eral magisiate, and to the destrne- 
tion of overy prineiplo of toleration and 
iehgious hborty.” 

§ Mahuy, 4, i 

{| Bln. 68, Tho passing of this bitl 
excited the notorious Gordon riot, vide 
Mahon, 14, 
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a towor;,and no priest woar his vostments ontside tho church, 
even in the most restricted family circle, : 

Hvery Catholic registoring his nome at tho quatior sessiong, 
wag allowed to teach, but might not eduéate “Pr cotestant” children, 
No religions order was permitiod, and eyory gift to ‘Catholic 
schools and colloges was invalid. Fyrom that timo Catholies might 
become barristers, atlorhoys, and” notarios, ‘but ,Wora not to have 
a goat in parliament or the privy council, nor might, thay become 
guardians of Protestants,’ In Iroland; they inight not oxposo 
for sale arms oF powder; and, in rogavd to carrying arms, lay 
under seyore restrictions. By tho abovorindycated, Tish statute, 
Catholics were declared ineapible of, sitting’ or voting in either 
house of parliamént, or ‘oxorcising the, office ‘of Lord Tieutenant 


* 6f Ireland, Lord Chancellor , OF Keeper of tho’ Great Senl, Lord 


High Treasurer or Chantvellor of the Exchequer, Lotd Cltiofs 


_ Justice or Judge of the King’s Bonch and“Conimon Pleas, Chiof- 


+ ab veatry:tnostings concerning the distifibulion of money or the 


Baron or Baron in “the Excheguér, or Judgo of tho Admiralty 
Courts, or Registrar of the Superior Courts, Scoretary of Stato, 
Keeper ‘of tho Privy Seal, Vice-Trensurer or Deputy Viéo- 
‘Troasurer, Accountant of tho Tronsur¥, Accountent-Genoral, 

Lieutenant-Governor or Custos Rotulorum of any county, So. 
cretary of the Lord-Lieutonant, Momber of thd Privy Council, 
Attorney-General, Solicitor-General, Queen’s Counsel, Mastof int 
Chancery, President or Mombor of Trinity- Collage in Ditblin, 
Postmaster-General, Thold-Marshal, Liontenant- Gonbdral’ of Ar. 

tillery, Commandor-in-Chief, Goneral of tho Staff, Shorif? or 
Under- Sherif of, any county; or of untlorlaking any offico in 
contravention of tho privileges mained shy" vooont, ‘slaintos to 


corparabions: i‘ vo 
By section 4 of * the same aot, thoy word excluded ‘from voting 


vepdiring of parish churches; or other mattors touching “Toonl 
churches, or tlie parish gonorally, “On the other hand thoy might 
enjoy the fill night of dlection,, The opinion for a long timo 
obtained that by mogns of these chactmonts all the requirements of 
justice had been abundantly compliod with. ” George IIL, declared 
that ho would regard evéry one his political onomy who should ven- 
tnvo,to introduce further measures to remody the political incapacity 
of Irish and English Catholics, In practico, moreover, these paltry 


» measures of relief wero in torprated i in a vory harrbw-hearted man* 
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nor,* From tho passing of the Catholig Emancipation Act, 10 
Geo, TV., c, 7 (1829), the position of tho Catholics in Mnglarid is 
as follows :— . * . ; 
By-10 Geo. IV., c. 7, almost all the civil disabilities under 
which the Roman Catholics laboured have béen romoved ; thoy aro 
empowered to vote at electioris for niembers of parliamont, and to 
sit in both housos of pazliamont, upon inking the oath proscribed 
by theact; Catholic priests, however, are oxcopted from tho lattor - 
privileges, Roman Catholics may hold offices .ofprofermont of 
all kinds, with the exception of those ,of Guardian, Justice, or 
Regent of the United Kingdom, of Lord High Chancollor, or Com." 
missioner of tho Great Seal, Lord-loutenant, or Lord-deputy of , 
Treland, or Lord-commissioner of the Assembly of the Church of 
‘Scotland, and of ahy office in the Church dr Beclesiastical, Courts _ 
or foundations, universities, colleges, or schools. Thoy may. 


The entivo Number 


* Smiths City and Country Abnanao number 0! 


for 1822, mdicates tho offlees which Of Outho- 
Catholics in Ireland might fll, and those places, Mas, 
actually held at tho timo :— ‘Water-pipes Commit- ‘ 
Tho entra Number feo... eee BO 
numbér 0, »Palice-offiea im Dubln.. 68 4. — 
pludes, hea, Audilors of Accounts, 
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become members of any corporations; but cannot voto in any 
ecclesiastical appointment. ‘ 

‘The “ Catholic” Church is hot recognized as a church, put 
rather ignored, inasmuch as tho English Establishod Church puts 
itself forward as a Church Catholic. ‘Che Catholic archbishops and’ 
bishops (in Jroland four atohbishops ‘and twonty-two bishops) aro 
not recognized .by’ the state, and havo noithor jurisdiction nov 
rank,* Cardinal Wiseman, in: order to avoid tho penalties of the 
* Weclesiastioal Titles? ‘bill, was fain to stylo himsolf Archbishop ¢ ty 
Westminster,’ Ilad-he Biylod himself Archbishop of Westminster 
*' this would have’ been regarded ag an assumption of jiisdiction, 
and would have inyolyed penalties,+ No Catholic clorgyman has 

* any tight to “bring an action for his fees.t Tho only Catholic 
college . endowed: ‘by the stato is that of Maynooth, in Iveldnd, a 
seminary founded, in 1795, for tho education of native priosts.§ 
The prohibition to wear vosiments outside the church has, sinco- 
the Act of Emancipation, been more stringontly enforced, and is 
now punishablé by a penalty of £50, Tvory native Josuit or 
member of other religious orders, coming into tho roalm, is subjoct 
to banishment for life; bub any Protestant secretary of state may 
grant o license to any Jesuit to come into tho realm, subject 
to its revocation at pleasuro. In case Jesuits and monks receive 
membors into thoir‘order, they are guilty of a misdemeanour ; tho 
person received may bo banished from tho yooln; should ho, 
howevor, remain within tho roalm for three months, ho is liablo to 
transportation for life. Tho provisions of this act aro nob to oxtond 
to any roligious order consisting of femalos, ‘The rostrictive 
togulations avo, howover, virtually ovadod, and, by reason of tho 
absence of a secret police, aro more blint woapons. 

Since 2 and 8 Will, TV., c. 115, Catholic houses of worship 
and schools ave not subject to any other restrictions thin thoso 
of Dissenters, which will bo oxplained fwther on, ‘Tho. pro- 
hibition against procassions outside the church has, on tho con. 
trary, received frash vigour. Jiven on 15th Jume, 1852, » pro- 
clamation appeared forbidding all such processions, because “ they 
caused scondal and annoyance to many people, and disturbed | 
the public peace,” |{ 


* Gnoist, i, 564, * powered to trko spiritual possoation of 
+ As the union of Scotland and of Tre- eter enttasta regnum daglia”" 

Jand hed never been officially notifled to iL Gneist, i, 564. 

the Popo, Cardinal Wiseman was om- § Meiltges Das Britisohe Reich in 


Europa, 51. tf Anu, Reg. 1882, 480, 
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The prohibitory measures of 1 Geo, I ip 20, 24, whoroby 
land cannot be given to so-called “ superstitions uses,” havo beon 
modified by later enactmonts, A gift for the cducation of Catholic 
priests would, probably, not fall within this law; on the other 
hand, tho Court of Chancery has recently declared as invalid a 
legacy for saying inasscs for the dead.* 

Tho marriages of Catholics and Dissenters must formally, to 
prevent their being deemed invalid, have beon solomnized accord- 
ing to the rites of the Church of England.} The statute of 17th 
August, 1886, however (6 and 7 Will. IV. c, 85), introduced new 
regulations having principally in view the relief of persons dissont- 
ing from the discipline and doctrine of the Church of England. A 
suporintendent-registrar was appointed for a district within which 
marriages might be celebrated by means cither of the superin- 
tendent-registrar’s certificate without license, or by his certificate 
with license. Civil marriages may bo celebrated on any weok-day 
from 8 till 12, cither in prosenco of the registrar, or two or more 
witnesses, in any registored house of worship; or in the official 
residence beforo the superintendent-registrar, rogistrar, and two 
witnesses. Hence, those not desirous of boing wedded in church, 
and who are not “ Dissonters” or “ Jows,” but belong to the 
Established Church, may conclude a “civil” marriago, As tho 
religion of the parties desirous of contracting is taken no heed 
of undor this form, mixed marriages betwoon Jows and Christians 
may be concluded bofore the recognized official. Tho liconse of 
the Archbishop of Canterbury is not withdrawn by tho statuto, it 
has morely become an optional affair, and, by reason of the heavy 
~ sum charged, is seldom resorted to. If the celebration take place 
in any other house of. worship than that namod in the cortificate, 
or without permission” of the registrar, tho clergyman officiating 
shall be deomed guilty of felony. 

By, the 7 and 8 Vict. o. 102, and 9 and 10 Vict. o, 59, almost 
“all tho enactments imposing disabilities on Roman Catholics were 
repealed, and, with the few exceptions pointed out by the Catholic 
Emancipation Act, Roman Catholics enjoy the same priviloges as 
mombers of other roligious creeds, 

Sinco the Revolution of 1688 the most oppressive measures 
against Protestant dissonters have been set aside, By the Act of 


* Burns, ii, 168. avds tho marringo of Quakers and 
+ An exception was admitted as re- ews. 
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Toleration, 1 Will. and Mery, sec, 1, ¢. 18 (confirmed by 10 Anne, 
c. 2), all persons dissenting from the Church of England, oxcopt 
Papists and persons denying the Trinity, wore rolioved from such 
of the acts against nonconformily as provonlod their assombling 
for religious worship, or otherwise restrainod thoir religions liborty, 
on condition of their taking tho oaths of allogianco and supro- 
macy, subscribing o declaration against transubstantiotion, and in , 
the caso of dissonting ministors, subscribing also to cortain of the” 
Thirty-nine Articles. This limitation, howover, ceased after tho 
Act to Strengthen tho Protestant Intorest.” The Toloration Act 
does not protect clorgymon of the English Church who, being mom- 
bersof the Church, violate the precopts theroof.* Whoever, by word, 
teaching, preaching, or writing, donios the truth of the Christian 
yeligion, the Divine authority of the ILoly Scriptures, and the 
Trinity, is, according to 9 and 10 Will. III. c. 82, declared inca- 
pable of all offices. In caso of a socond offence he incurs three 
years’ imprisonment, and becomes incapable of conducting all 
civil actions, of discharging the offico of guardian and oxocutor, 
and unable to acquire inheritances avd legacies. ‘The statuto 58 
George IT. o, 106, sec, 2, romoves tho penaltics relative to the’ 
denial of the Trinity, thoreby placing, Uniturians on tho same levol 
with othor dissontors. 

The Tost and Corporation Acts woro abolishod undor tho roign, 
of George IV. Sinco tho accossion of tho Louse of Tanover it had, 
however, fallen into desuotude, inasmuch as a bill of indemnity 
was passed annually qualifying dissenters for most offices. ‘Tho 
statutes 7 and 8 Vict, c. 102, and 9 and 10 Vict, 0, 59, havo mainly 
done away with the oldor slaiulos against dissonters, 18 -and 
19 Vict, c, 86, abolishos ponaltios for tho non-rogistration of dis 
senting chapels. The fact of registration? howovor, siill secures 
many privilegos ; for instanco, tho oxomption of tho clergyman 
from serving on jurios, ‘Tho servicos of dissenters conducted 
in secrot and with closed doors are prohibitod. Of lato yomig, jilso; 
dissentors are admissible to tho universitios. In xogerd to poli- 
tical rights, sinco tho romoval of tho ‘Tost and Corporation Acts, 
and 9 George IV. 0. 17, thoy avo placed on the same lovel ys 
members of the Church of England. If eleclod to a municipal 
office they have to subseribe a declaration to the effect that they 


* So decided on 12th Feb. 1742 (Burns ii., 188), 
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t 
will not uso their office to tho injury of tho Established Church. 
Dissonters and Catholics, who becomo mayors of corporations, 
ave not allowod, undor a heavy fine, to visit in their robes of 
office the chapels of their respective roligious croods.* A Dill 
for the abolition of the declarations was thrown out by the Upper 
Mouse in the year 1861.4 

As fay as Quakors aro concerned, their marriages, when con- 

“ducted according to their roligious usages, aro valid; since 22 
Georgo II. c, 46, a solomn “ affirmation” has beon substituted for 
the usual oath, 

In the middle ages the Jews wero treated according to the 
arbitrary authority of princes ; a special fiscal regulation having 
been. introduced for the levying of taxes from them. Mdward I. 
banished all Jews, and Cromwell was the first to allow their return, 
to England, A rich Jew of Amsterdam, Manasseh-ben-Isracl, had 
previously potitioncd in vain the “Tiong” and the “ Barchones” 
parliaments. Cromwell was moro tolorant; ho succeeded, not- 
withstanding the violont opposition he had to contond with, in 
establishing that, by his special commission, Jows might settle in 
England. Manassch-ben-Israol received a ponsion from the Pro- 
tector.t ‘Their worship has not been subjected to any restriction; 
thoir marriages, concluded in conformity with the Mosnic pro- 
visions, havo always boen valid; until tho introduction of tho 
Divoreo Act, 1857, their marriages, liko that of all other mom- 
bers of the community, could only bo dissolved by an Act of 
Parliament; Jews might, howover, by a judgmont of tho ccclo- 
siastical courl, havo been separated, a mensd et thoro,§ Jows who 
‘have lived soven years in any Bnglish colony aro naturalized, tpso 
jue, The statute 26 George IT. co. 26, of 1758, which the 
Polhams introduced, and which allowed Jews to bo naturalized 
hy an Act of Parliament, without thoir being obliged to take the 
snerament, was, in consequence of the clamour of tho oxcited 
population, withdrawn. |} 


* Parl, Rem, vol. ii, 188. 


+ Parl, Rem,, vol. ii, dd. 

T Carlyle, Cromwell's Speeches and 
Letlers 

§ Burns ii,, 836, 

|| Lho populace were wont to shout 
No TJows, uo Jews! no wooden shoes !” 
~—the tokon of serfdom. Walpole eapi- 
tally desertbes the agitation against the 


Tow Bill in his Memoirs (1753):—* Truly 
this holy excitement only seized the 
populace and tho lower class of the 
Slergy ; but they had so much at heart 
the honour of tho prophecies which fore- 
boded misfortune and oternal confusion 
to the Jews, that thoy soomed to fonr lest 
thoi fulfilment might be preyented by 
an Act of Parlinment, and nothing was 
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The words “on the true faith of a Christian,” wore, by 10 
George III. o. 4, 3, 18, omitted in favour of Jows, on thoir taking 
the oath of abjuration.* But this form of oath remained in force 
for members of parliament, and Jows wore thoroby oxcludad from the 
lower house. Jinally, the oath of abjuration, with tho other oaths 
of allegiance and supromacy being removed, by 21 and 22 Vict. 
c. 48, and the denial of tho Protender being set asido as obsoloto, 
a new oath of allegiance was introduced, Withor house of parlia- 
mont, by the succeeding statute, 21 and 22 Vict. c, 49, was om- 
powered to omit, in favour of a Jew, the words ‘ upon the tre 
faith of a Christian,” and qualify him therchy to sit in parliamont, 
The same act excludes Jews from such offices as Catholics are‘not 
allowed to assume, and enables the Archbishop of Cantorbury to 
exercise the rights of presentation to any living acquired by a 
Jow.t 

As tho oath of abjuration has fallen out of use, and tho forninla 
above indicated is only applicablo in caso of being elected to par- 
lament, Mohammodans are also enabled, sinco 1838, to dischargo 
public offices. In the yoar 1858 Comrooden 'Tyabjee, » Moham- 
medan, was admittod as an attorney in London, after prolongod 
argument, Lord Campboll releasing him from the necessity of 
taking tho oath.t < 

These tolorant measures have not, however, doprived the 
Church Ustablished of hor rights as the Slato Church. Jows and 
Catholics, like all other Englishmen, nro subjoct to the occlesi- 
astical courts, Thoso who do not belong to tho Tstablishod 
Church, 4.e,, one half of tho population, aro bound to pay tithos 
and church-rates, whenovor tho lattor ave imposed by tho vestry, 
To the due obsorvanco of tho Sunday all roligions parties avo 


wanting to their zeal save tho sending of 
a petition fo both houses to determine 
fho fulfilment of theso prophecies, Tho 
village parsons preached against tho 
bishops, because they had proved thom: 
solves untruo to tho Gospel, and aldoy- 
men got tipay altho county clubs in 
‘honour of religion, ns erawhila they had 
done fox King James's sake. Sho 
ministers gave im to this unreasonable 
ory, and allowed the bill to bo withdrawn 
in order to seanro their monsures.” ITo- 
garth, also, in one of tho “ Eleotion” 
sketches, has famously hit off the pious 
zen] of theao drunken heroes of tho Baith, 


* Burns ii, 1868, 188, 

+ Tho portinacious opposition agninat 
tho admission of Sows lo Parliamout had 
partly a seorot ronson ; it was fonrod that 
if the formule of religious onthe woro 
Yomoyod, opulent Mehammodans and 
Tfindoos might succeed in buying their 
way to Parlinmonts; henco, only by 

ial resolution of aither house are the 
words on the tuo faith of n Ohviatian’” 
omiticd in fnvour of Jows; the entranco 
to Parliament romaining atill barred to 
Mohammedana and Indoos, 

t Ann Reg, 1868, 188, 
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alike compelled; the first ordinances in this particular appeatad 
under James I., who forbade shoe-making or shoo-mending 
on the Sabbath, Charles I, disponsed with tho regulations in 
tho caso of carriers, butchers, and drovers, who required the 
Sunday for the pursuit of their calling. 29 Charles II. «. 7, 
enacts that no tradesman, artificer, workman, labouror, or othor 
porson whatsoever, shall do or exorcise any worldly labour, or busi- 
noss, or work of their ordinary calling upon the Lord’s Day (works 
of nocessity or charity only excepted), and that evory person of the 
ago of fourteen years offending in the promises shall forfoit fivo 
ghillings : all contracts coming within tho operation of this statute 
are egal. The contracts prohibited by tho statute aro nob every 
contract made on Sunday, but contracts made in ‘the exorcise - 
-§ man’s ordinary trado ov calling. 48 George ITT, 0,70, 8, 5 
-forbade the baking of brend afier one o’clock in tho soba 
printing, and meatings on Sundays.* Playing at cards and 
music wore forbiddon on tho Sundays in plavos for which a liconso 
is required ; theso prohibitions havo repeatedly been reinforced 
by royal proclamations. 

The oxclusiveness of the established clergy is sufficiently 
demonstrated by the fact that they do not allow the bodies of 
flissenters to be interred in their churchyards, It would seom 
that there is no objection to the burial, in such churchyards, of 
dissontors who hayo boon baptized in infancy ; tho only service, 
howeyer, allowed at the burial is that of tho Church of Rngland, 
A pill tending to modify this was thrown out in tho lasi sossion,, 

Statutos agamst blasphomy havo beon in forco evon in our 
contury, In 1824, eleven clorks at Carlisle were sentenced to 
finos and imprisonment for having sold Tom Paine’s works. ‘Tho 
Lord Chancellor Fildon, in 1822, vofused protection to the copy- 
yight claimed in Byron’s “ Cain,’? bocauso the book was of a 
blasphomous nature. The same Lord Chancellor, in the following 
year, rejected the prayer of Dr, Lawrence, the colebratod physi- 
cian, for protection against the infringomont of copyright of his 
lectures, because he depicd therein the immortelity of tho soul-+ 
Undor the samo system Shelley was even deprived of the guar. 
dianship of his own children, as boing a blasphomer, 


* Burns, ii, 82. + Migs Martinenn, ii. §. 
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~ OTAPTER VIII. 
LIBERTY OF ON PRES’ AND OP srunolt, 


Tho Pross acgording to the Common Law Tyveo,—The Statute “ Do Scandalo Mag- 
natum,”—Cohsuve Rogulations,—Canception of “Libel” in the reign of James T, 
~Milton,—Skoteh of tho Consorship undoy Charlos II,—Tts Romoval after tho 
Revolution —William III, and the Danish Ambassador.—Diapavagomont of the 
Tieedom of tho Press by Parliament,—Pavliamontary Roporla,—Parhamentary 
Publications. —Disfavour of tho Judgos in rogard to the Likorty of the Pross— 
Pennl Laws against tho Press continucd undex the Honse of anovor,—Later 
Logislation.—Meaning of tho word “ Libol.’"—Formorly ovory Blaming of tho 
Governmont was called “ Libol.’—Scandal,—Differonco botweon the Punishmont 
of Libel and Scandal—Reatriction of Powera of the Jury in Prosecutions for 
Tibol—Tox’s Libel Law.—Limidity in Inatituting Proseentions for Libol— 
Actual Cicumspection of the Pross.—Ayorsion of tho Government fiom Insti- 
iuting Press Proseoutions.—Responability of the Printor and Sellor—Conflsoa- 
tion of Publications,—Consorship of Plays —Licensea for Playhouses,—Anxions 
supervision of Theatres during the time of tho Fronch Reyolution, 


“No law,” says Selden, “can prevont the printing of a book; 
only by a decreo of the Star Chambor can a book be forbiddon.”* 
The Star Chamber, in the opinion of Soldon, and all peoplo of an 
independent mind, was an illegal instilution. Ifonco it cannot ba 
doubted that, by tho common lpi, tho liberty of tho progs was 
more anciont than parlianentary governmont, inasmuch ag the 
common law was unacquainted with tho liconsing of books, 

.Tho oldost onactments against tho liberty of writing, and 
speech, and their misuso, wore the statute of Wostminster, 8 
Edward T., against the spreading of false nows and intelligonce, 
and the statute of * scandalum magnatum,” 2 Richard I, against 
the spreading of “ false” and “ monstrous” lies, 

Under the Tudors, veyy stringent laws against the liberty of 
the pross and speech woro passed, an instanco of which has beon, 
previously exhibited. Only in Oxford, Cambridge, and London 
might prinling-pressos be erectod. ‘The civil authorities super. 
vised. the salo of books, and even private libraries were Hable to 
be searched by them. Byery publication had to be submitied to 


* D'Tsracli’s Curiosities of Lit,, vi 191, 
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‘the censorship oxoreised by the Archbishop of Canterbury and tho 
Bishop of London. But the censorship did not protoct from 
punishment 3 any one Ubelling the queon was, for the fivat offence, 
Placed in the pillory, and had his ears cut off; for the socond 
offence he was punishod. as a felon. By a law temporarily onacted 
under Philip and Mary, an author namod Joln Stubbs, and his 
publisher, had each a hand cut off, in the reign of Hlizaboth- 
Those judges who questionod tho applicability of the rospootive 
acts, were either sent to tho Towor or dismissed from office. No 
books could be introducod from beyond seas. A. book. entitled 
tho “Russian Commonwealth,” condenmatory of Rusia, by oho 
Giles Fletcher, was suppressed by Wlizabeth. . 
In tho reign of James I., the Star Chamber decided that.a 
libel against an officor is a libel of a special nature. Deceased 
porsons also might, in tho opinion of the Star Chamber, be 
hbolled, as little question was mado of the “ truth” of the facts 
alleged as of the reputation of the party libolled. A libel might bo 
committed eithor by printing, writing, picturos, or tho like signs. 
Tf directed against on officor, every ono who obtained knowlodge 
of such publication was bound to give information. The punish- 
ments wero penalty and imprisonment, In cases of gravor 
moment, tho outting off the cars and the pillory woro allowed. 
Under the Commonwealth Milton strove in vain, by his colo- 
brated publication, to combat against the consuro of tho freodom 
of tho pross.+ 
Aftor the Restoration the old enactments of tho ‘Tudors wero 
ronowed, An act of 1662 introduced temporarily the censorship, | 
and forbado the erection of printing-presses saving in tho corpo- 
vate towns of London and York, An act of 1666 pretengled that, 
according to the common law (sio.), the king hath a goneral pro- 
rogatiyve against the printing of books ; and that no one can print 
books without his license. This act expired in 1679, and with it 


Eas 


t 


* Orabb, 6 4, 

+ From tho celebrated Arcopagitica 
wo oxtinet the following leading passages + 

“Who kills 9 nan kills n_versonable 
ercatuve, God’s imnge; but he who de- 
stroys a good book, kills reason ilsolf— 
Tall tho mage of God, ns 1b wore, in tho 
oye, 
ar Bad books to adisoreet and judi- 
cious reader, scrvo in many respects to 


discover, to confuto, to forowarn, and to 
iNlustiate,” . 

“What advantage is it to bon man, 
over itis to be a boy nt school, if wo havo 
only escaped the forula, to come undor 
the fosouo of an Imprimatur? If serious 
and elaborato writings, as if thoy wore no 
more tho theme of a grammar-lad under 
ius pedagogue, must not bo utterod with- 
out tho cursory eyes of the temporizing 
and extomporizing licensey ?” , 


LIBERTY OF TILE PRESS AND OF SPENOM 91 


tho censorship. Recourse was had, howovor, to the confiscation 


of books, In 1685 the licensing act was revived for soven yoars, . 


and in 1692 for two yoors longer. But though froquont attompis 
wero made by the goyornment to revive it, the parliamont rosisted 
ib so strongly that ib finally expired, and tho press becamo pro- 
perly froe in 1694, and has ovor singo so continued, 

The Continent at that period had not any further priviloge or 
exemption in maitors relating 40 the pross in Mngland than tho 
English monarch himself. When the Danish ambassador appealed 
to William III, for a prohibition against an unfavourable pamphlof, 
which Lord Molesworth had published against his country, oxolaim- 
ing, “Ifa Dane had done tho same with the King of England, 
he would, on complaint boing made, have his head taken off” 

- ©That I cannot do,” repliod the sovereign ; “ but, if you like, I 
will toll the author what you say, and he shall put it in tho noxt 
edition of his book.”* 

Hostility to » free press had not, however, subsided, for wo 
find both houses of parliament, in 1751, doclaring o publication 
entitled “ Constitutional Quostions,” as “infamous,” and ordering 
it to be burnt by the hand of tho common hangman. On the 
21st February, 1764, on tho motion of Lord Lyttloton, tho 
Upper House declared that the pamphlot published by the pelti- 
fogging attornoy Brecknock, ander tho titlo of “ Drott le Roi,’ 
was Jacobinical, hostile to tho Bill of Rights and to tho 
Revolution, worthy to bo burnt by the hangman, and the author 
condemned to imprisonmont, Evon in 1884, Mr, Bittlestono, 
editor of tho “Morning Post,” was consignod to the custody 
of the Usher of the Black Rod, and imprisonod by tho Uppor 
House, for libelling the Lord Chancollor Brongham. Such roso- 
lutions were frequently passed by both honses of parliamont with. 
out observanco of any of tho forms of ordinary logal process, in 
violation of Magna Chavia, viz., the trial by ono’s poors; and, 
al any moment, may still rondor tho froedom of the press a 
mere fiction. ‘The right of commmnicating 1o the public the 
proceedings of parliamont has, after prolonged struggles, been at 
last ethieved, Tho publication of parlinmontary reports was for- 
merly strictly forbidden. ven in 1788, Pulteney spoko violently 
against “members being made responsible outside the house for 


* D'Tarneh, Cur Let. ii, 192 
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what they had spoken insido.” Tho roports formorly givon were 
of no value whatevor, as they wero besed on tho more rocital and 
conimunication of tho mombors,* Sinco 1771 parliamontary 
roports havo been permitted, but the reportors durst not take any 
notos in tho houso, and had 10 write thoir roports from memory, 
Evon in 1807 0 reportor of tho Lower Tfouse was prosecutod for 
having takon notes. Roporting is now fully allowod; but tho 
roport of parliamentary procoedings romains still a breach of piivi- 
loge.t A membor of parliamont occasionally avails himself thoroof 
in order to provont tho appearanco of somo unfavourable reports, 
Only in the face of violent opposition, and ultimately by the inter. 
vention of an act of parliament, has the printing and publishing 
of parliamentary papers been protected against legal proceodings 
(8 and 4 Vict, 0, 9). 

The law courts wore not more favourably inclinod towards tho 
liberty of the press than parliament itself, Lyon Lord Mansfield 
understood by the liberty of the pross the moro right to publish 
without, boing subject to censorship. Lord Brongham obsorves 
that most of the judges of tho prosont day havo hold viows not 
more liboral.t . 

Even tho barbarous penalties which the Tudors and the Stuarts 
enacted against offences of the press romainod in force after the 
‘glorious Revolution.” Under George I, a printer was punished 
by loss of his ears for libolling his Majosty.§ Daniol Dofoo, as it 
is well known, stood in tho pillory for libol. A similar punish- 
ment for a like offence was incurred by a Dr. Shebbearo, who was 
condomned to tlu'eo years’ imprisonmont,|| Tn Scotland, indood, 
8o lato as 1794, Muir ond Palmer wero sentonood to fourteen yours’ 
transportation for the publication of Paino’s © Rights of Man,’ and. 
similar works,f The last general attack on the liberty of tho 

»preas took. place consequent upon Lord Sidmouth’s notorious 
circular under George IV., whereby he invited justices of the peaco 
to endeavour to seize all satirical publications, Two acts of Quoon 
Victoria now regulate tho material rights of the press, 


* Moy, Const. Hist?3. 428, Torace Walpole, Afem. Introd. 8, 
+ May, Const, Hist. i. 431, | Hovaco Waipolo, Alem, i, A sor. 
4 Byongham, Const, 201—In 1790, vant stood by his side while in the pillory, 
‘May Waltox, of tho Zémes, was sontonced — and hold an wnbiollp over him to protect 
to a yonr's impiisonment for libellmg tho him from the iain. Goo, ITT. gavo him 
Prinee of Wales, merely because he atated and Smollett a ponsion. 
{that he had bad difforencos with hig { LUughes, Continuation of Hume, 
father.’ Aychonholz, Brit, din. vy, 121. ch, 87, 
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According to 11 and 12 Vict. c. 12, overy public invitation, 
whether by printing, writing, or spoaking, which tonds to dothrone 
the Queen, to lovy war against her, to employ force against hor or, 
tho parliament, or to causo an invasion, is punishable as folony, in 
ather words, with death or transportation for life. By sco. 6 of 
the late act for amending the law respecting defamatory words 
and libel (6 and 7 Vict. o. 96) it is provided that if any porson 
shall maliciously publish any dofamatory libel he shall be liable Lo 
fine or imprisonmont, or both, as tho court shall award, such im- 
prisonment not ‘to exceed ono year. By sec. 4, if any porson 
shall maliciously publish any dofamatory libel, knowing the samo 
to be false, he shall be imprisoned for a term not exceeding two 
years, and pay.such fino as the court shall award, Tho porson 
instituting the suit, and failing to prove his caso, incurs all the 
costs. 

Nothing is, however, more diffiéult in the English law than to 
dofine the meaning of tho word “likel.” “ For my part, T could 
never learn what is a libol,” says Pitt tho older. According to 
Cox, “a Itbel is a publication without justification or lavyful 
excuse, which tonds to injure the reputation of anothor, by oxpos- 
ing him to hatred, contempt, or ridicule,?* 

Tho vagnenoss of the meaning of the word “libol” is thus 
illustrated by O’Connell r+ “Tord Redesdalo having boon callod 
‘a stont-buill special pleador,’ ib was held to be a libol; and Lord 
Hardwiake having beon callod ‘a sheop-feoder from Cambridgo, 
that, too, was hold to boa libol; and he would pledgo himsolf 
that he nover yot road a nowspapor which did not contain some. 
thing which, under tho existing Jaw of libel, could not bo con- 
strued into a libel, If it woro a ministovial papor, it libelled tha 
poople: and if what was callod a ‘popular’ prpor, it libelled the 
ministry ; and if*a neutral papor, tho chances wore it libolled 
both’ ‘ . 

Before the Revolution of 1688, it was assumed at Westminstor 
that every publication which blamed or criticized the govornment 
was a libel, and might be suppressed. Chief-Justico Tlolt, in 
Tutchin’s caso, says, “To possess the peoplo with an, ill opinion of 


‘ 

* Brilish Commoywealth, 237. 

+ Hansard, Sor, iii, vol. xxi. 470, 

} Libol consists in tho publication by 
the dofendant of mattoy defumatory to 
the plaintiff, by moana of printing, writ 


ing, pictues, or tho liko sjgus—Bl, Com, 
ifi, 125. Slander consists in tho pub- 
lication by the dofondant of mattor sdefa- 
matory to tho plaintiff by means of words 
apokon.—Bl, Com, iii, 128, . 
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the government, -that is, the ministry, is a libel’? And the 
Attomey- general wrged, “that there could be no reflection or 
those that are in office under her majesty, but it mush cast somo 
‘reflection dt the quoen who employs them,”* Lord Mansfield even 
punished libels against tho dead in caso any evil ‘reflection had. 
thereby been cast indirectly upon tho living. 

* The Court of ‘Common Ploas in 1812 ruled that a libol was a 
writing whereby a person was exposéd to latred, contompt, or 
ridicule, Blackstone is of opinion thet any wriling which pro- 
yokes any one to wrath is a libel.t Other lawyers oven go so far 
as ta declare that to-be a libel which may generally bring damage 
to another,’ In 1840 the Justices Erle, Barons Parke, Alderson, 
and Gurney held, “that every citizon has a right to make obser- 
vations on the acts of public officials which concern him as a 

| subject of the realm, provided he do not mako his commentary a 
«cloaks for malice and scandal ; but every imputation of a baso or 
vile motive is a libel.” ‘Pormenly, on an indictment for libel, the 
defendant was hot allowed to alloge the truth of it; as, even if 
truo, it tonded to a breach of the peace ;§ tho ictien of Lord 
Mahisfield is well known, “The greater tho truth, tho greator tho” 
libel.” . By 6 and 7 Vict, c. 96, the proof of the truth oxempts 
from punishment sygn the matters charged have beon mado known 
for the'public bonefit.”|| ~Though, the dofinition of them eaning 
Of the word “libel” is, according to English practice, so vagne, 
defamatory words spoken ave intexpretdd narrowly and abriotly, 

“A parole“imputation which merely offonds a man’s feolings, 
but does nof cause any damago, is not punishable, “‘Imputations 
concorning matters punishable by an ecclesiastical court must be 
prosecuted beforo such court; for instanoo, calling any one an 
gdultorer,” etc. Tho words “xascal, Har, fool, knave,” and 
such like, may bo spoken without inducing ponishm exit; (o rondor 
a parole imputation punishable,.one must give expression to dofi- 
matory inrputations and accusations which, if based on fact, would 
exposo tho offender to punishment. Itis punishable, accordingly, 
to calla man a “highwayman,” for highway-robbory falls within 
stope of tho laws; bub to say to aman, “You aro worse than a 


* Tollam, ome iy 229. . of the matter publishod always afforde a 
BL iv. 160, justification ; on an adictment tov libel 
Hanenid, Sor, aii. Hn xxii. 412, the uth of tho defamatory mattor doea 

§ Hallum, 0, I, ai. not constitute a raha defence. 


}| In an active for “inet Who “ dputhi® J Di al. 812! 


LIBERTY OF TIE PRESS AND OF SEREOU, o8 , 


highwayman,” is not punishable, on account: of dts viiguencss, 
Chief.Justice De Grey says that “an action.for spandalcan only bo 
brought when damage has resulted thevetfiom, or is likely to ariso, 
but when oxe by parole doth impute to another tho want of. vir. 
tues, or only doth reproach him with faults rondoring him con: 
temptible, he is nob punishable,” If the,‘ wulyargst” word in tho: 
languago ‘be applied to a respectable woman,’ ouly o relatively: 
moderato punishmont can be imposdd by a judge of tho Meclesi- 
astical Court, If the imputation, howover, be made in tho City of 
London, an action may be maintained for damages and - *binple 
punishment before the City courts, on- -tho. ground of ap’ old 
custom, whereby the mayor and aldermon are ompoweted to havo 
unchaste women whipped from the streets.* Whenever, thertforo, 
(by words spoken) a person exposes another to hatred, contompt, 
or ridicule, no punishment attaches; the same imputations whon 
publishod, either in writing or printing, become'a libel. If the 
above imputations had only been spoltén agyinst Lord Hardwick 
and Lord Redesdale, they would not have boon punishablo, A 
young lady, against whom imputations were madé, in a pot-house 
pubheation, affecting her chastity, oblainod £4000 damagos; had 
tho’scandal boen “spolren morely, she would not have obtaiiod ono 
penny, unloss sho.could have proved spucial damago, Despite 
the severe laws against libel, o groator liberty” of tho } press in, 
rogard to the action of the govornmont obtains in England than* 
in any, othios country in Euvopo. - io ronson may bo found 
partly i in thio laws, and partly in tho mode of pelts life provail. 
ing in, the land. 

, During almost tho wholo of the last contury the judgos do- 
clared that ib was the province of tho jury, on indictmonts for 
libel, simply to find that the party acoused was tho aniltor of tho , 
publication, ‘Numerous convictions in, cases of press prosacn- 
tions ‘resulted from this doctyine,t Fox’s Libol Bill of 1792 
empowered the jury to-determing whothor a publication was a folso 
and scandalous libel; thereupon restrictive limits wore established 
against judicial onesidednesd, and the government waits ultimately 
defeated in the prosecution of suspected publications. The albsenco” 
of a special finctionary} ‘charged with press “progecutions af. 

* Bi. iii, 126; note 6 to 15, Ed. Jt BIL. iil. 230, 


Christian ; and note 9, Bl, 76; Buna Tho continental, Stante-anwalt is a 
Liu 126 publ ic oflicer who searches {nongh all 
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“fords a further protection, ' whortas the action of tho jury in 
assessing the damagos in cases of; ‘individual wrong caused. by tho 
press is treated even more strictly; to secuve tlamages, howover, 
a libel must be at onco of a false and scandalous nature, 

Because the law ‘of libol is so vaguo, tho issue of # prosccution 
for libel is always oxtremely doubtful; privato individuals, when 
calumniated, fear to have rocourag to law; and honco the pases 
gecuros an unwarrautablo license. “I do not know any one,?? 
says O’Connoll, “who has institoled an action for libel who has 
va come out from the prosocution much-worse than ho wont 

n* So far as tho press has no interest in Keeping matters 
eaciodlsa. it goes to work with an aplomb and freedota wholly 
unknown. during the last’ century. Even Smollett} i in liig continu. * 
ation ‘of the History of England, did not venture to make use of 
the words, “king,” “ministry,” ‘ govornmont, by op parlinx 
‘ment ;” Wilkos was'the fi 2st who had tho hardihood to indicate, 
in iho North Briton,” the names of, high-placod officials, and 
other leading mon, 

Ultimately, the oxcess of the materia poceans contributed to 
vender all proceodings against tho offorts of the préss impraoti~ 
cable." ‘ ‘ 

“Tn 1777 the well-known preacher, Home “Todke, ‘Was ‘cons 
demned for having-oponed & subscription in 1775“ for the relief 
of widows, orphans, and gray old mon of our boloved Amorican 
brethren, who, true 19! thoir character as Englishmen, profotred 
death to slavery ; and on this agcount wera, bmitally murdetod, at 
Lexingtor-and Concord by the king’s troops.” During tho lnat 
Chinese. war, the attack upon Canton was froquontly stigmatized 
as “piracy,” and tho acts ofthe Inglish soldiers “murder.” Tho 
govergmont deemed silonce the safer tactics, the dangers of an to- 
_quittal being likely to exceed tenfold tho advantage of proguring a 
conviction, The old severe statutes are allowed to slumber, in 

order, when occasion, serves, to be able to bring thom out from tho 
humber-room- of tho past. «Mhough the law of England on tho * 
subject of thé press, is'as servile to this day as it was in tho timo. 
of the Tudors, there is Métle denger of its hang actually put in 


the poriodicals, in ofder to pounce upon © * Tinnaasd Sor, iii, vol, xxi, 470. 
anything indictabld, ‘and forphwith pro. t Tho influonce of -tho prose in ifs - 
seoute. “In Prussin ho had the ie he épeitinn upon publia htt will bo 
to confiscate, oven before the {deo ings treated of i iy Bogk vii. 

decided about the contents of the work, 
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force against political discussion, except during gome tomporary 
panic, when fear of inswrection drivos ministers and judges from 
their propriety.””* ‘ 

For the contents of the publication, the publisher or propagator 
of a libel is primarily responsible; and, if he cannot be found, the 
printer may be prosecuted: the author, however, only in case he 
assume the responsibility, Both’ publisher and printer must, in 
the event of their being mado responsible, afford proof of their 
ignorance of the contents, It has'been decided by the couris 
that the exposing a libel for sale in a booksoller’s shop, is to be 
considered as prima facie evidence that it has been propagated by 
the proprietor of the shop; but he may show proof to the con- 

- tary,t- A. person becomes responsible, also, for reprinting 
extracts from the publications of others. 
» No political publication is subjoct to seizure, so long as a 
verdict has not been pronounced ; this was decided by the ILonso ' 
of Commons, 25th April, 1766. On tho other hand two statutes 
of the last year of George III. and first of Georgo IV. enact, that 
all copies of a libel subject to punishment—that is, after the judge 
shall have pronounced such publication libellous—aro subject to 
suppression. By Lord Campbell's 20 and 21 Vict, ¢, “88, an 
official seizure, without previous sentenco, is permissible in tho 
case of obscene and immoral books and prints; any police magis- 
trate or two justices of the peace may, on a sworn information, 
issue a warrant for tho seizure of such productions by day; and, 
if need be, by breaking in the doors. . : 

The. compulsory newspaper stamp has, by rocont onactment, 
heen abolished; as'an equivalent for tho impressed siamp, tho 
post-office undertakes to forward publications free of charge, . 

Theatres are under survey of the Lord-Chamberlain and his 
subordinates ; this claim was originally uphold as a custom merely. 
Walpole sanctioned the system by an Act of Parlamont ; his 

moral dootrind, My, Mill is Of opinion 


* Mill, On Liberty, p. 81. My. Mill 
further says, that the govornment preas 
-Proseoutions of 18658, although an ill- 
Judged interferonce with the liberty of 
.publio discussion, have not induced him 
fo changa the opinion above oapressed 
1st, bocauso the prosecutions wero not 
persisted in; and, Qrdly, because thoy 
were not, proporly speaking, politiont 
Prosecutions; The offencs charged, was 
Not that of oriticizing inslitutions, bul 
of circulating what wos deomed an im- 


that there ought to” oxist the fullest 
liborty of professing and discussing, a3 
amattior of ethical conviction, ayy doo- 
trino, howoyor itamoral it may he con- 
sidered. 5 

+ This waa decided by the House of 
Commons, 26th April, 1766, vide Julius 
Tovboor, Dip Gratstineen der Rede unit 
Pressfreiheit ‘nach Englischent Rechte, 
p. 418. 
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Playhouse Bill, 20 George Il. c, 28, enacted, that every picco 
should, fotirleen, days before its production, bé submittod to tho 
censorship, undor penalty’ of £50 and loss of license} any actor 
who, without « fixed place of abode or license from the Lord. 
Chamberlain, should ropresent any such pioce, should bo trented 
as a “rogne?* 

The Lord-Chamberlain grants licenses to theatres, according 
10 G and.7 Vict, ; the Home Secretary may pass regulations aifcet- 
ing oll theatres, with reservation of local observances. ‘Theatrical 
vepresentations in booths, markets, and fairs are prantod by o 
justice of the peace or local authorities, Tho Lord-Chamborlain 
further orders tho closing of playhouses in the event of a death in 
the royal family, In the present yonr Lord Sidney, tho actual 
Lord-Chamborlain, has roused the clergy to excitement for hiving 
accorded permission to open theatres during holy week. 

Mahont boasts that the consorship of plays has never been 
exerted in the interest of any party; a cortain administrative 
solicitudo has, however, been occasionally brought to boar, Thus, 
during the French Revolution, the Lord-Chamberlain, in a piece 
called tho “Iron Mask,” converted “tho Bastillo” into “the 
Islend of St, Margaret,” with a view to forestall ill-limed allu. 
sions.[ This was, inddod, at a poriod when tho keopet of u 
public-houge in Cambridge was forced to tako an oath to denounce 
all political convorsaiion ;§ and ‘when a militiamon, for employing 
democratic language, at the mero order of his superior officor, was 
flogged||—~a period when the Bnglish aiistocracy acomod | fainly to 
have takon loavo of its wits, 


q 


#* Mahan, it, § Av rchenholz, Brit. Atm, x 188, 
+ Dbid. ti, W Thi. xi. ad 
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OHAPTHR IX, 
PROTUCMION OF PURSONAL LIBERTY. 


Magna Charta.—Protection of Prisoners —Arbitvary dealing of tho 'Tudas md 
Stuarts —Petition of Right —Acts undor Charles I.—IInbons Corpus Act.—Jail 
Delivery—Who may Arrest.—Form of Arrest—Warrant of Commitment, 
Bail,—Houge-scarching,—Insolyonoy, 


Maana Onarra, repeating tho “good old Saxon law,” enacts, 
Art, 89, “ Nullus Liber homo capiatur vel imprisonetu, aut dis. 
seisiotur de aliquo liboro 1enemento sno yel libertatibus vel liberis 
consustudinibus suis, aut utlagetur, aut oxuletur, aut aliquo modo 
destruatur, nisi per legale judicium parium suornm vol por legen 
terre.’ “No freo man shall be taken or imprisonod, or be dis- 
seised of his freehold, or liberties, or free-customs, or bo outlawed. 
or exiled, or any otherwise destroyed, but by lawful judgment 
of his peers, or by the law of tho land.”* Chatham declares that 
this barbarous Latin of tho ‘Tron Barons” is worth all the 
. Classics. ‘s 

Later statutos aimod at protecting prisoners from arbitrary 
treatmont, In tho reign of Honry II. it was forbiddon to pul 
fetiers upon prisoners, Bratton says, “ Imprisonmont should 
serve for safo custody, and not for punishmont.” Jn ovory court 
of law the accused, from tho timo of tho Plantagonots, must appear 
without fottors.t 

All these wise provisions were found insufficient against tho 
arbitrary authority of the Lancastrian kings, tho Tudors, and tho 
Stuarts. Under Mary, Sir Nicholas Throgmorton was charged 
with levying war against the queen, being an accomplice in 
Wyat’s conspiracy, intending to dopose and destroy hor Majesty, 
and in order to it, with conspiring to soizo tho Towor of London, 


2 Nominom captivart pormittimua so I may call thom when compared with 
wisi jura victum,” says the old Polish tho alken barons of modorn} days) wero 
Hubeas Corpus Act of the 16th contury, the gumdinna of tho people, and thico 
(vile Poetite, Huropacische Perfassungen, words of thoir barbarous Latin, ‘ wullus 
vol, iii.) liber homo,’ are worth all the clasaica,”” 
+ Brougham, Statesmen, cle, Lon- t Crabb, 321. 
* don, 1856, 37; Those iron bmone (for 
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Tho jury brought in a vordict of not guilty, but the court, acting 
in a very arbitrary manner, remanded the prisoner back to the 
Tower under pretence that the government had other matters 
against him. ‘The proceeding against Sir N. ‘Throgmorton is 
the first in tho State ‘Ivials that has the appearance of a regular 
trial, Throgmorton displayed remarkable skill and courage 
in his defence ; the court did all in its power to browbent 
the jury and wrest the law to his destruction. 

Such cases wore then of frequent occurrence. The older 
remedies serving as a safeguard against unlawful imprisonment, 
wore—I, The writ of Maipriso, onswing tho delivery of tho 
accused to a friend of the same, who gave security to answer for 
his appearance before the court when required, and in token of 
such undertaking he held him by tho hand (le prit par le main.) 
IL. The writ “De odio ot atid,” 4. ¢., of hatred and malice, which, 
though not abolished, has long since been antiquated. It was 
an ancient provision for rostormg tho liberty of tho subject. By 
tho common lnw no man imprisoned for on offence which, if 
proved, would touch his lifo or members, could be bailod out but 
by the Supreme Criminal Court, Honce, in unsettled and op- 
pressive times it became a practico for malicious persons to have 
& man imprisoned for a capital offence without cither indictment 
or appeal brought against him, and there he was, of necessity, to 
lie until the justice in oyre camo into the county to deliver the 
jails, which, regularly, was but once in seven yoars. ‘To avoid 
this hardship, the writ de odio et atia was invonted and issued out 
of the Chancory. By Magna Charta it is ordered to be grantod 
without any purchase or reward ; it directed the sheriff to make 
inquisition in the county court whother the imprisonment, pro- 
ceeded from malico or not, If the jwy found it did upon ils 
rettun, the person accused had a right to a writ, ordormg tho 
shoriff to bail him.* IIL, Tho writ “ De homine replegiando,” or 
replevying a man, that is, delivering him out on sceurity to 
answer what may bo objectod against him. 

A writ is, originally, a royal writing, cithor an opon patont 
addressed to all to whom it may come, and issuod under tho 
great seal; or, “litierao clause,” a sealed lettor addressod to a 
particular person ; .such writs were prepared in tho royal courts or 
in the Court of Chancery. ' 


# Sullivan’s Zecinres, 487, 
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The most usual instrument of protection, however, against 
arbitrary imprisonment is tho writ of “ Habeds corpus,” so called 
from its beginning with the words, “Tlabeas corpus ad subjici- 
endum,” which, on account of iis univorsal application and tho 
security it affords, has, insensibly, taken precedenco of all othors, 
This is an old writ of tho common law, and must bo prayed for 
in any of tho Superior courts of common lew. The chancollor 
also, in his mixed jurisdiction, might issuo writs of “haboas 
corpus cum caush,” A defendant arrested upon any obligation or 
bond, extorted by fraud or duress, might, sinco tho origin of the 
separate Chancery jurisdiction, obtain relief by means of such 
a writ, veturnable in Chancery, ‘The operation of overy writ 
of habeas corpus extends into all counties, the king himself 
thereby vequiring tho person having any one of his subjects in 
custody to produce him beforo the court, with » return of the day 
and cause of commitment, that the party detained may, according 
as tho judge shall decree, bo put at liberty or kopt in prison. 
“ So odious was unjust imprisonment, or unjust dotaining of any 
free man in prison,’’ says Lord Coke,* “ that tho English law hos 
always provided remedies for which tho writ of habeas corns is 
the veatliest, becanso of its simplicity and promptness ; tho very 
essence of tho remedy boing that the innocent shall not bo worn 
and wasted by long imprisonment,”+ 

But this writ, which in cases of violent arrosb brought about 
by means of private persons, or obtained at their instance, might 
afford some kind of remody, proved but a feeble, or rathor wholly 
ineffectual protection against tho arbitrary powor of tho sovoroign, 
The right of an English subject to a writ of habeas corpus, and to 
a releaso from imprisonmont unless sufficient causo be shown for 
his detention, was fully canvassed in tho first years of the reign 
of Charles I, Five knights, Darvel, Corbet, Harl, Tevoningham, 
and Hampden, wero imprisoned by tho Privy Council for refusing 
their quota of the texes arbitrarily imposed by Charles; they suod 
the Court of King’s Bench for a writ of habeas corpus, the warden 
of the Fleet made retmn, that they were committed. by the special 
command of his majesty ; this gave rise to tho question, whether 
such return was sufficient to justify the court in remanding. tho 
parties to custody; the judges appointed durante beno placito 
and influenced by the court, decided in favour of tho crown, 

© Fast, ii, 182 s + Z8. 815, 
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The parliament endeavoured to prevent such arbitrary im- 
prisonment by passing tho “ Potilion of Right,” which enacted that 
no freoman, in any such manner as ia before mentioned, should 
be imprisoned or detained, Even this act was found unavailing 
against the malevolent intorpretations put by tho judges; honco 
tho 16 Charles L, c. 10, was passed, which enacts, thet when any 
person is restrained of his liberty by tho king in porson, or by tho 
Privy Council, or any membor theroof, he shall, on domand of his 
counsel, havo a writ of habeas corpus, and, threo days after tho 
writ, shall be brought before tho court to determine whethor 
there is ground for further imprisonment, for bail, or for his 
releaso. 

Notwithstanding these provisions, the immunity of English 
subjects from arbitrary detention was noi ultimately established 
in full practical efficioncy until the passing of the statuto of 
Charlos II, commonly called the “TInbeas Corpus Act.” A. 
striking case gavo rise to this enactmont. Jonks, a citizon of 
London, on tho popular side, was committod by the king in coun- 
cil, for a mutinous speech in Guildhall; an application was mado 
to admit him to bail, which tho justice at Quarter Sessions refused, 
on pretenco that he had been committod by a superior court ; 
they also denied him trial because his name did not appear in tho 
calendar of prisonors, Application way mado to the Chancellor 
for a habeas corpus, who declined to issue it during the vacu- 
tion, The Chief Justico of tho King’s Bonch, to whom application 
was aftorwards mado, gavo such dilatory answors that Jonks lay 
in prison for soveral wooks, After tho prisoner had lain two 
months in tho Gate-house the Council yaluutovily admitted him 
to heil,* 

* On the 27th May, 1679, ihe Habons Corpus Act, ontitlod 
An Act for better scouring of the liberty of tho subjoct, and 
for provontion of imprisonment beyond seas,” was passed, Lt 
provides: Thab whon any person shall bring a writ of haboas 
rorpus directed to a sheriff or jailer, or othor porson whaisocyor, 
for any person in his cusiody, such sheriff, or jailer shall, within 
three days afler service (unloss tho commitment wero for treason 
or felony, plainly and specially oxpressed in the warrant of com- 


* Hallam, iii, © ZN. My, Hal- — arbitary proceodings of Lord Clavendon 
Jam saoms to be of opmion that this caso wore what really gavo rise to 1.—De- 
did nob prodvoo the famous Act of lolme, b, i, 0, 14, 

Habeas Corpus, He thinks that the 
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mitment) mako roturn of such writ, and bring tho body of the 
party so committed or rostrained, before tho Lord Chancellor or 
the judges or barons of the court from which the writ shall issuo ; 
and shall then likovwise cortify tho truo cause of his imprisonmont, 
It is farther provided that, on complaint and roqnost in writing 
by or on behalf of any person detained for any ovimo (unless for 
treason or felony, and other than person convicted, or iu oxeontion 
by legal process), the Lord Chancellor, or any one of tho judges 
of the throe courts, upon view of a copy of tho warrant, shall, in 
vacation time, and out of term, award a hubeas corpus, rotwnablo 
immediately before himself or any other of the judges, And within 
two days after the party is brought before the judge, ho shall dis. 
charge the prisoner from his imprisonmont, taking his recogni- 
zance, with one or two sureties, for his appearance in the court 
where tho offence ia properly cognizable, unless ib shall appoar that 
the party is detained on legal process, order, or warrant, ont of 
some court having jurisdiction of criminal maitors, oy by some 
warrant signed and sealed by any of the judgos, or by some justice 
oy justices of the peace for matters ov offences which, by law, are 
not bailable. Tho party accused, if nob tricd in the next suo. 
ceeding torm or sossions, must he dischargod from imprisonment, 
If a judge dony a writ of habeas corpus aftoy motion made for 
it, ho shall forfoit to tho prisonor £500, That no inhabitant of 
England, excepting those convicted of crimes ontniling trans- 
portation, shall be sent ax prisoners to Scotland, Iveland, 
dJersoy, Guornsey, or any places beyond soas within or without 
tho dominions of tho Queen. Whosoover acts contrarywiso, shall 
forfeit to the porson aggrioved £500 with treble costs; shall ho 
disabled to boar any office of trust or profit, end shall now 
the penalties of premunire, and shall be incapable of tho Queen's 
pardon, Officers and keopers noglecting to malo duo roturns, 
or nob delivering io tho prisoner or his agent within six hours 
after demand, a copy of the warrant of commitment and detainer; 
or, of transferring tho piisoner from ono prison to another 
without sufficient ground, or without an authorization permilied 
by the act; for tho first offence shall forfeit to the prisonor £100; 
and for tho seoand offence £200 to the parly aggrieved ; and 
he shall, henceforth, bo incapable to hold or exceute his office, 
‘That persons sob at largo by habeas corpus shall not be again 
imprisoned or commitied for the same offonce, othor than by legal 
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ordor and process of the court wheroin he is bound by recogni- 
zance to appoar, or other court having jurisdiction of the causo, 
Any person knowingly committing to prison contrary Lo this 
enactment, or knowingly aiding or assisting thoroin, shall forfeit 
to tho prisoner £500. The utmost limit for the production of a 
prisonor before the judges is not to exceed twenty days. 

All these provisions extend algo to the Channcl Islands. ‘Tho 
benefit of tho writ was confined to cascs of commitment or dotainoy 
for criminal, or supposed criminal, matter ; but not on account of 
any other loss of liberly. A writ of habeas corpus was vefusod 
to a gentloman who, in 1758, had, by mistake, been impressed as 
a soldier. . 

According to 56 George IIL, c. 100, writs may further be 
issued during vacation in cases which have not been comprised in 
the Act of Charles II, By the moro recent enactments the judges 
of the several courts have power to grant the writs and make them 
returnable in any court. A judgo may even grant in vacation a 
habeas corpus, returnable beforo himsolf in chambers, The EHa- 
beas Corpus Act can only be suspended by consent of parliament, 
On such consent boing obtained, suspected persons may be incar- 
cerated without special warrants, and kept im prison for an unli- 
mited time. In1817, the Habeas Corpus Act was thus suspended, 
the respoctive statute 57 Geo, IIL, c, 8, being entitled “An 
Act to empower his Majesty to secure and detain such persons 
as his Majosty shall suspect are conspiring against his person and 
government.” 

Should the Suspension Act not othorwiso provide, thoso classes 
of prisoners 10 which the act applios cannol be discharged on bail, 
and cannot roguire 10 be judgod within a time specified. For 
wilawfal acts the respective officials remain slill responsible ; 
on the withdrawal of the exceptional law, a “ bill of indemnity” 
is, however, passed for the protection of magistratos who have 
acted in the interost of public safoty.* 

Against the arbitrary dealing of tlio judges no such protection 
is now required, inasmuch as they are independent, and removed 
from the sphere of party polilios; thoi commission of jail- 
delivery is a sufficient safeguard to protect England from the 
terrors of secret inquisitorial process, as ib imposes upon them 
the obligation to try and deliver every prisoner who shall he in 
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jail when the judgos arrive at tho circuit town, whonover or by 
whomsoever indicted, or for whatever crime commitied, so that 
one way or tho other tho jails are in gonoral cleared, and all 
the prisoners tried, punished, or delivored, at least twico in tho 
year. If tho witnesses for tho crown aro not produced at tho 
second term, tho party accused is liberated, so that fivo months’ 
detention may occur, but that is regarded as tho maximum, Tho 
Queen’s Bonch has the undoubted right to issuo writs of habeas 
corpus into any colony,* but asthe Habcas Corpus Act forbids tho 
taking of any prisoner out of his country, to bring him beyond 
seas, ib seems against tho tenor of the law that tho Quoen’s 
Bench. should, “ quasi per salium,” issue a writ of habeus corpus 
into a colony where courts fully capablo of issuing such writs 
already exist. An act of the present year establishos, accordingly, 
that no such writ shall issue out of England into any colony or 
foreign dominions, whero there exists a court “having authority 
to grant and issue the said writ, and to insuro the due oxcoution 
thereof throughout such colony or dominion.”+ Tho king cannot, 
personally, cause any one to be arrested,} although the privy 
council, the secretaries of stale, and justices of tho peaco may. 

Arrests may take placo :—~ 

1, On hue and ery raised upon a felony committed, or any 
person having been wounded, assaulted, or robbed. In such caso 
both officers aud private men may arrest. Prosecution takos 
place forthwith through tho constablo and the county.§ 

2. Any privato porson that is prosont whon any folony has 
been committed, is bound by tho law to arresb tho felon, on pain 
of fine or imprisonment if he is negligontly pormitied to oscapo, 
A private individual, and, a fortiori, a peaco officer may, upon 
probablo suspicion, arrest tho folon or other porson so suspoctod ; 
but a private individual is not justified in arresting unless he can 
prove an actual commission of tho crime by some one, whorens the 
peace officer will be justified if ho acted upon reasonable suspicion, 
though no felony had been committed. 

8. A justice of the peace may, without warrant, apprehend 
any person committing a felony or breach of the peace in his 
presence. The sheriff, tho coroner, and the constable have a - 


* Ex parte Anderson, 3 L, L. Rep, + Hallam, iii, 16—ZWore, 
NS. 622 : am Corea Wy 
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similar authority, If a breach of the peaco is being committed, 
@ private individual may arrest the offonders, or give them in 
charge to a constable who has seen tho affray ; after the termina- 
tion of a breach of the peace, and when there is no probability 
of its renewal, a private individual is not justifiod in arresting 
the parties. 

4, Finally, the privy council, secretaries of state, justices of 
tho peace, and justices of the Queen’s Bench can issue Warrants 
to appear, . 

The “warrant of approhonsion” must be issued against o 
particular person,* on account of somo partigular offence, and be 
signed and sealed by a magistrate. ‘The governor of the prison 
cannot otherwise recoive a prisoner.t The course adopted in the 
caso of Wilkes, in 1768, was in contravention of Jaw, imasmuch as 
the Secretary of State, without pointing out particular individuals, 
issued a warrant to apprehend the authors, printers, and pub- 
lishers of certnin seditious libels; the validity of tho warrant was 
disputed, and tho whole Court of Queen’s Bench adjudgod it 
to bo void, After this the issuing of such goneral warrant was 
declared illegal hy a vote of tho House of Cammons, 

Any justice of the ponce, instead of issuing in tho first 
instance his warrant to approhond a person charged or complainod 
against, may issue his swmmona directed Lo such porson, requir- 
* ing him to appear before tho said justice at a time and placo 
mentioned; tho grounds of suspicion must ho sufficiontly apparent 
to the Judge§ (11 and 12 Victoria, o. 42, 8,1, 9,10.) A warrant 
of tho Queon’s Bench extends ‘aver the wholo of England. To 
vender effectual a warrant of a justice of the peaco beyond the 
jurisdiction of such magistrate, it must ba “backed” by a justico of 
tho peace within whoso jurisdiction tho aocuged person is suspoctod 
to be (24 George I, c, 55, s 1.) A warrant of apprehension 
must likewise be issued whonever an arrest, which has falkon 
place in flagranté withont warrant, is to load to further procoed- 
ings, Any order to arrest may ba executed on the Sunday, and 
authorizes the breaking open of doors. Any person arrested tw 
flagrant, oy on a warrant, must be forthwith brought before the 
magistrate; the latter must, in the presence of tho prisoner, take 
down the depositions of thoso who know the facts of the case, and 
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put the samo into writing; tho depositions aro to be signed by 
the witnesses and tho justico, and yoad over to tho prisoner, who 
ghall bo asked if ho wishos to say anything in answer to the 
charge, aftor previous caution that his statement may bo read in 
ovidence against him; he is not bound to givo answer, however, 
according to tho principlo of tho common law, “nemo tenobu 
prodere seipsum,” 

In éortain casos tho magisirato may bo liablo for an illegal 
Incarceration, as whero hoe issues his warrant maliciously, and 
without reasonablo and probablo causo. Tho person arrested is 
cither forthwith discharged, sontoncod by tho judgo, so far as his 
jurisdiotion extends, bound ovor on his recognizance, or retained 
for further examination, The Bill of Rights, 1 William and 
Mary, statute IL, c, 1, enacts that oxcossive bail ought not to bo 
required from the accused. Ifa magistrate domands what seams 
oxceasive bail, or refuses to admit tho accused to bail, application 
for velief may be mado to a judgo at chambers, or to the Court, 
‘Whenever parliamont ordors any one to bo arrested, it does nob 
accept bail; so with tho courts of law, and the county courts, 
whenever any ono has beon arrested for “contempt of court,” or 
whenover « porson is charged with felony. But oven in case of 
an examination for felony, tho Queen’s Bench may, according to 
circumstances, allow tho accused to bo discharged on hail; should 
he not be so dischargod, if tho oxamination is to bo prococded 
with, a definitive “warrant of commitmont,” sotting forth tho 
charge, name, and “addition” of tho accused, is 10 bo at onco 
signed and sealed by tho justices of tho pongo, ‘Tho govornor of tho 
prison becomos thoroby bound to hold tho accused in custody wntil 
ho is reloaged in duo courso of law. In tho caso of noody porsons 
tho expenses for tho imprisonmont are borno by tho county, 

‘Houses can only be searched on a proporly-issued scarch-warrant 
(7 and 8 George IV., c. 29), to be determined by judicial rogula. 
tion. The place in which tho scarch is to be mado must bo distinctly 
set forth by the informant, Goneral scarch warrants, applicablo 
to entire districts, avo illegal. Only in very urgent cases, for 
instance, in suspected houses, can a search tako placo at night. 

So particular and tender a regard is paid by tho law of Eng- 
land to the immunity of a man’s house,* which is stylod his 


_* “My houso is my castle” —" Quid — tius quamdomns unus-cujus quo civium f* 
enim sanctiue, quid omnireligione muni- —Cicero pro domo std, Chatham's cole. 
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castle, that tho law will never suffer it to be violated with impunity, 
and civil oxecntion is confinod within for narrower limits than in 
other countries, Generally speaking, the doors of a house cannot 
he broken open for the purpose of carrying it oul. Every houso, 
however, in which personal property of a debtor happens to 
be, may, provided the doors are open, be entored by tho 
sheriff’s officers. When the creditor takes the body of his 
debtor upon a capias ad satisfaciendwm, ho forgoes his right to 
seize tho dobtor’s property. Coke is of opinion, howovor, that 
by the common law such arrest is not allowable. ‘The debtor 
yomains in prison until such time as the creditor has been satis- 
fied, even should this endure to tho last momont of his lifo. If 
the creditor releases his debtor from custody tho debt is extin- 
guishod, Formorly, if the delstor had died in prison, or been dis- 
charged by privilege of parliament, the creditor's remedy wag 
at an end; but by the 2 Jas. I., c, 18, and 21 Jas. L, co. 2d, 
execution is given after tho privilege of parliamont has ceased, and 
against the deceased’s goods and chattels. 

By the 7 and 8 Vic., c. 96, s. 59, a Oa. Sa,, will nob lio unless 
the judge who tries the cause certifies that the defendant has been 
guilty of fraud, or where the sum recovered exceeds the sum of 
£20 oxclusive of costs. 
brated anying reyorls 1o thomind: “The may ponotrate and the slorm may shako 
poorcat man’s cottage may biddeflanceto il, but the King of England is forbiddon 
tho combined power of the King of Eng- an entyanco, ‘Tho entire power of the 


Tend, It may bé erambling into rums; Stato daro not cross the tlweshold of tho 
the eof may bo torn down, the winds decaying structure,” 
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CHAPTER X. 
PRIVACY OF LMHS, 


Cromvwoll Established the Post-office for purposes of State—Statute ‘touching the 
Privaoy of Letters. ~Constant Violation thereof—ParliomontaryRoporls,—Letiovs 
of foroign Ambnasadora,—An Order by Fox,—Tho Emperoy Nicholng.—-Mazzini. 
—Lho Universality of the Abuso has cansed Inguiry to ie over, 


Wun Cromwell, in 1657, established the post-office, it was con- 
stituted on the ground that such an institution, besides tho benefit 
to commerce ancl the convenienco of conveying public dispatches, 
afforded the “best means to discover and prevent many danger- 
ous and wicked designs against the commonwealth’ The statute 
9 Ann, o, 10, s. 40, threatens the detaining and opening of letters 
with penalties; and only allows the Secretary of State to open 
letters on the ground of a special warrant at the period in question, 

All generat warrants were not loss excluded than in the case of 
arrests, ‘Tho privacy of lotiers has been most shamefully infringed 
in England, in contravontion of all Jaw, and cven down to our 
own times, Tivo commitices of both houses, appointed in conso- 
quence of a petition presented by Thomas Duncombe, accumulated 
a mass of interosting matior on tho subject, We subjoin a fow 
details, 

In 1785, sevoral mombors of the Commons complainod that 
their letters had. boen read by the secretary of tho post-office, Tt 
was pleaded, by way’of oxcuse, that the post-oflico officials had 
merely been desirous of ascertaining whether the right of franking 
enjoyed by mombers of parliament, had not been taken advantage 
of by strangers, Tho Commons declared such proceeding a breach 
of privilege, During the rebellion of 1745 lottors were opened in 
the most unrestrained fashion, t 

In 1758 a physicin namod Dr, Tensoy was accused of high 
treason, for having kopt up communications with the enemy; the 


* Bl i, 992, Tho post-ofloo as or- monly was upon nearly tho anub model 


ganised by the Protector and his parlin- ns hog been ever since adopted. 
t Commons’ Report. 


110 TIE ENGLISH CONSTITUTION, 


only witnesses produced against him wore a letior-carrigy and a 
sceretery of the post-office. The latter had opened the lotters 
and taken them to the ministers. During the government of the 
younger Pitt, when letters addressed to Englishmen were opened, 
tho words “ Opened and read by the government’? were inscribed 
outside,* This did not, of course, take place in tho case of 
lotters of foreign ambassadors, which wore opened as an every- 
day occurrence whenever consigned to tho post.t The committces 
adduced orders which had been issued by Fox in the year 1782, 
wheroin he directed the detention and opening of letters of the 
foreign ambassadors, Lord Tankerville further bore wituess to 
the reality of such ordors, and moreover that the letters from and 
to Lord George Gordon (that famous eccentric who eventually 
lapsed into Judaism), had been submitted to a liko ordeal.t Tho 
Lords’ committee reported that it was to bo assumod, as o ponoral 
rule, that in the 18th century all letters of foreign ambassadors were 
sent by the postmastor-goneral for tho inspection of the minister 
of forcign affairs, he committeo added, by way of consolation, 
that the postmaster-gonoral, on ascortaining that there was no 
sufficiont legal authority for such a practico, had since Juno 1844 
discontinued the same.§ Ovedat Judcus Apella! ho would scarcely 
have been previously kept in the dark as to the point of law. 

When the Emperor Nicholas camo to London, in 1844, tho 
Home Secretary, Sir James Graham, thought himsolf bound, with 
a view to tho safoty of the Emperor, to issuo several “ genoral 
warrants” rospecting the opening of lotters. Amongst others ho 
isaned :— 

1. On 17th April, 1844, an order that “all lettors? for Mr, 
Worcell and Mr. Stultzman; and 

2, On 5th June, an order that “ all letters” to Ilerr Grodicki 
in Paris, wore to be opened. |} 

Finally, on tho ground that Mazzini was dovising an insurrec- 
tion in Italy, an order was issued for all letters from him and to 
him to bo dotainecd and opened.{ During four months, the Mi- 
nister of Foreign Affairs, Lord Aberdeen, was thereby kept com- 
pletely advised as to all Mazzini’s correspondence, and the noblo 
lord cid not fail to communicate, in the interest of the peace of 


% Portfolio, 1844, iii. G40, § Lords' Rep. 8. 
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= Miss Mortincau, List, Eng. iv. J Imad. 14, 


PRIVACY OF LETTERS, 1 


Europe, to forcign powors tho intolligonco which ho had sur- 
prised.* The committes stated that from 1799 to 1844 inclusivo, 
372 such orders wore issued; in 1812, 28; 1881,17; 1889, 16; 
and 1840, 20, On an average eight annually. 

When the post-office law of 1830 and 1887 was changed, it 
was twico rosolved that spocial warrants on tho part of tho socro- 
tary of stato were a needful measuro, The parliamont, howovor, 
allowed the matter, by a mutual compromiso of partics, to lie 
over.t All parties had beon indulging in a like illegality ; all the 
ex-ministers had, of their own accord, availed themselves of the 
self-same expedient as Sir James Graham, and the respoctive 
parties pronounced a mutual acquittal, so as not to risk a mutua) 
peril.{ That no amelioration in regard to postal exemption was 
intvoduced, may be taken as a mattor of course, 

As we have seen, the secretary of siate can only in exceptional 
cases lawfully cause lettors to bo oponod; it may bo doubted 
whether any party-minister should bo entrusted with such powers ; 
but the irresponsibility of ministors, which all parties unanimously 
uphold, has hitherto allowed ministors to violate, far beyond all 
legal measure, one of the most sacred asylums of human thought, 
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CHAPTER XI. 


THE RIGHT OF PETITION. 


' 

Limitations after tho Restovation.—Tho “ Bill of Rights” insuros Right of Petition, 
—Popular Mosting intending to Petition, forbidden in the neighbourhood of the 
Parliament Touses. 


Tun restoration introduced restrictions on the right of petition, 
which had heen carried to an enormous height in the times pre- 
ceding the grand rebellion. By 18 Charles IL, s. 1, ¢. $,’a poti- 
tion to tho crown or cither house of parliament for altorations 
in church and state might only be signod by twenty persons, 
nnloss tho contents had been previously approved, in the country 
by threo justices of the peace, or the majority of tho grand jury 
at the assizos and quarter sessions; and in London, by tho lord 
mayor, aldermen, and common council. No petition, as a general 
rule, could be prosented by a company of moro than ten persons. 
A. penalty not oxceoding £100, and three months’ imprisonment, 
sanctionod these provisions. 

Tho Bill of Rights (1 William and Mary, 9, 2, 0, 2), exproasly 
guarantees the right of the subjects Lo pelilion the king, and de- 
claves all commitments and prosecutions for such potitioning 
ilegal.* Whether the statue 18 Charles IT. ¢, 5 has been tho- 
youghly repealed has been much controyorted; at all ovents, 
it has become obsolete, and therefore will nob again bo vro- 
sorted to, 

By 57 George TIL, c, 19, s. 28, overy meoting in the opon 
air consisting of more than fifty persons, for the purpose of con- 
sidering’ or preparing any petition to king or parliament, is for- 
biddon within the circuit of one English mile from Westminster 
Tlall, on any day on which tho two honsey, or either houso, 
of parliament shall meet and sit, or shall be summoned or ad- 


* Bl, iv. 148, 
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journed, or prorogued to meet or sit, on any day on which the 
courts shall sit at Westminster Iall—overy such meoting is 
made by the act an unlawful assembly, 

Respocting the-form of petitions to parliament, and tho 
mode of condtoting thom, we shall givo all neodful particulars in 
Book VII.- 
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CHAPTER XII. 
THR RIG? OF MEETING AND ASSOOIATION. 


Prohibition of Politicnl Speechos,—Of Seeret Societies——Of tho Reoiprocal Intor- 
course of Political Sociotics-Assomblages caloulated to Disinrb the Peaco.— 
Riot Act, 


Tw the reign of Charles II. (1678) all political associations in coffee- 
housos were prohibited. With the Revolution of 1688, however, 
political discussion and meetings in coffee-houses revived. By 
89 George IIL, c. 79, every political association is unlawful, whoro 
the members are bound on oath and under obligation, or have 
signed any declaration or ongagement not authorized or required 
by law. Again, socicties whoro the names of the members are 
kept secret, or where a part of the leaders is not mado known to 
the general body ; further, whero tho socioty consists of soveral 
branches, and has special officials for each branch, Religions and 
benevolent associations and freemasonries aro excepted. Locali- 
ties used for debating clubs and reading rooms are to bo liconsod 
by tivo justices of the peace, 

57 George IIL, c. 19, forbids the assembling of any associa- 
lion (scientific and Denovolont agsociations oxceptod), and tho 
assembling, by delegatos, of soveral unions in ono convontion, 
Since 9 and 10 Vict. ¢, 83 (1846), indictment in such caso is with- 
drawn, and only tho law officers of the crown, the attorney and 
soliciLor gonorals, are empowered to procood by “criminal in- 
formation ;’** for tho time boing this statute slumbers. Mootings 
of three or more persons for the purpose of disturbing tho peaco 
are forbidden and punishable, whonever assembled, so far as a 
roasonablo man may determine, to disturb the poace. All who 
aro present ab any unlawful and riotous assembly, consisting of 
twolvo persons, if they contemn the orders of a magistrato, ote., 
to disperse, and continuo together for one hour aficrwards, aro 
guilty of folony. According to 18 Ifonry IV. c, 7, two justices 
of the poace, accompanied by the under-sheriff and tho posse 
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comttatis, may at onco put down all riotous mooctings, (Seo 
Chap. XI.)* 

A. spocial Riot Act was first granted under Mary. This was 
thought a necessary sccurity in that sanguinary reign ; at first it 
was mado only for a year, and. was afterwards continued for that 
queen’s life. By 1 Eliz. c, 16, it was rovived for her lifo also, 
and then expired. In the first year of George I. itwas ronowod 
and mado perpetual with large additions. It provides that if any 

* persons, to ihe number of twelvo or niore, being unlawfully, riot- 
ously, and tumultuously assombled togothor, to the disturbance of 
the public poace, and being required or commanded by a justico 
of the peace, sheriff, mayor, or oflier officer, by proclama- 
tion in the king’s name, to disporse, shall remain or continuo 
together for ono hour, such continuing Logethor shall bo adjudged 
felony, and the offendor shall suffer death. Whosoever shall 
pull down chapels and houses before the reading of the respective 
proclamation, or shall prevent the justices of the peaco from read- 
ing the same, or, whenever any twelve persons, ono hour after such 
reading has been provented, aro assembled for any unlawful pur- 
pose, the same shall be guilty of felony, ‘Cho military authorities 
can only be called in against rioters at tho instance of the civil 
authorities, both being liable to sevore punishment if recourso 
had been had to arms by the military withoub observance of tho 
prescribed legal formalities, 
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CHAPTER XIII. 
TIE RIGIL OF RESISTANCE, 


Magna Charta Sanctions Legal Inswrreotion.—Passive Obedionco,—Tho Bill of Rights 
Sanctions tho Right of Resistance, 


“Divine right and passive obedience are the most slavish and 
horrible of all-doctrines,” says Blackstone, Englishmen regard 
tho right of resistance against unlawful authority as a fundamontal 
principlo of law. ‘Legal insurrection was, for a long period, the 
only protective measure against the arbitrary acts of the sove- 
yoigns, especially of the Tudors, In Magna Charta it is expressly 
laid down that tho conservators thoroof (the twenty-five barons), 
togethor with tho community of the whole kingdom (cum com 
amuune tolins terre) may distrain aud oppress us (tho king) in all 
possiblo ways, viz., by scizing our castles, lands, possessions, and 
in any other way they can, till tho grievance is redrossed accord- 
ing to their good pleasure, saving harmless our porson, and tho 
persons of onr queen and our childron, and whon it is rodressed 
they shall obey us as before.” 

This clauso furthor empowers tho assembled people to oppose 
resistance whon tho feudal lord has infringed tho protection, yot 
with due obsorvancé of prescribed legal forms, ‘Tho vight of 
private war on the part of individual vassals against thoir suporior 
lord is hencoforth excludod ; it is tho community alono which may 
stand forth to protoct its rights,* 

Whon tho Stuarts strove to transmute tho doctrine of lawful 
rosistance into that of passive obedienco, tho theory of Magua 
Charta was legalizod anew by .1 William and Mary, s. 2, ¢, 2, 
wheroby tho constitutional thoory of rosistance was devolopod, 
and is thus commented on by Blackstone :— If thoso rights are | 
actually violatod or infringed, tho English subjocts are justified in 
defending them, and indeed to require, first of all, a regular 
government and a froo administration of justico in tho courts of 
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law; next, to present to tho king and parliament potitions for tho 
removal of tho difficulty ; and finally, to have and omploy arms 
for its own socurity and defence.” 

This theory, however, is in diroct antagonism with tho unrestricted 
authority of parliament, According to the point of view adoptod, it 
is regarded as Inwful or othorwise, to rosoré to rosistanco against 
parliamont and its arbitrary powor, Tho ‘Tories avo most inclined 
to sanction rosistance to parliament; from this point of view do 
many Conservatives regard the resistance of tho Amoricans against 
the mother country. ‘Though Georgo III, was tho moving spirit 
in all tho measnres resorted to, he leaned throughout upon the 
support of parliament, Tho Americans, therefore, in tho first 
instance morcly contended against tho- parliament,* ag Lord 
North himself acknowledged in tho dobate on tho addross 
(27th Novembor, 1781). ‘Amorica,” he says, «“ has not with- 
stood the prerogatives of the crown, but only the protensions of 
parliament, the war is kindled becauso they have felt the supre- 
macy of parliamont, and wish to maintain tho legal functions and 
privileges thereof.” 

At the present day Englishmen in general acknowledge that 
tho resistance of the Americans was logitimato, and thoro is no 
further controvorsy as to tho fact of tho resistmco haying been 
dirocted not less against the parliamont than against tho crown, 
Individual resistanco against any unlawful act has boon ropeatodly 
recognized by the courts as justifieblo, In the roign of Quoon 
Anno, a constablo had arrostod o woman beyond his district, ond, 
consequently, in contravontion of Imy, A certain ‘Tooley, intor- 
fering for hor protection, assaulted and killed tho constable. ‘Ho 
was indictod for murder.’ On tho question of fact the jury gavo a 
special vordict in his favour ; and in consequence thereof tho twolve 
judges, under the presidency of Lord Chief-Justico Holt, declared, 
by a majority of sovon against fivo, “ that whon a person has-boon 
arrested by any unlawful authority, this was o sufficient cause for 
any one, out of compassion, to como to his assistance, all tho moro 


%* “Whoever will place himsolf back, 
and view with a mind unprejudiced 
by the result, the horoio courage and 
daring that were requisite in that frag- 
ment of population to daro and achieve 
so mighty «n onterpriso, must rest satis- 
figd that somothing betlor and nobler in- 


spirod and sustained tho injured in that 
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sagningt usurpation; their aim was right, 
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indeed, if tho arrest took place under a semblanco of legality ; 
that when an attompt on tho liberty of the subject was made, this 
amounted to a challenging of all tho subjects of the King of Eng. 
land ; that every ono was bound to uphold tho TIabons Corpus Act 
and the laws, and that whon an official arrested any one in con- 
travention of law, ho was violating the Habons Corpus Act.” 
In consequence of this logal ruling the accused was only found 
guilty of “manslaughter,” and allowed the honefit of clorgy.* 
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CHAPTER I. 
THE BNGLISU KINGDOM. 


Tho Saxon King and the Norman King.-The King subject to tho Lav.—Braoton, 
Fortescue, and Onslow, on tho English Kingdom,—* Tho King can do no wrong.” 
—tTho Kingdom “by the Graco of God,” of tho Stuarts.—In Disfavour undor 
Georga I, and George II.—~TLilles of the King, —Provogative,—Georgo ITI.— 
Tho King of England not 2 Groat Elector.—Loyal Feoling towards Georgo 
TV.—Lowards Queon Victorian —Lho Muraculous Cuves of tho English Kinga,— 
Oath of Alleginnce—Dutios of tho Subject,—Lho Actual King—Tho Lawful 
King, 


Tun Saxon king was tho chief of a frce confederation, and as 
such bore tho title of “ Basileus of Britain, king of all its nations, 
the monarch of Albion.”* Tho crown was horeditary only upon 
condition of tho successor boing of full age, and compotent for 
tho offico, Alfred based his right to govorn on his fathor’s will, 
on the contract with his brothor Etholrod, and tho consent of tho 
pooplo; oxcluding tho sons of hig older brother from succession 
to tho throne, 

‘William tho Conqueror assorted that ho had takon possossion, 
of Eneland ag rightful successor, by viriuo of a protondod grant 
from the Saxon king, thoroby expressly recognizing tho public 
law of tho Saxons, although his rulo was, in fact, tho morosh 
nogation of such law. ‘The formule of tho charters, and procla- 
mations of William I., commoncing “Statuimns, volumus, prao- 
cipimus,” or, “ Preecipio, prolibeo,” indicato that the king alone 
exercised the right of logislation, But tho absoluto monarchy, 
de facto, but nevor de jure, breaks down whon tho strong-handed 
sovereigns disappear, and the barons havo to choose betwoon 
usurpers and protonders, 

In the concoption of English jurists, dating from the Plantago- 
net period, the king is limited in his acts by the law and its ropro- 
sentatives, Bracton says— ‘Tho king must bo under the law, for 
the law maketh tho king. Let him ronder to the law what tho 
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law hath invested him with, viz., dominion ond power ; for there 
is no true king whore will and ploasuro rulo, and not the law. 
The king, as God’s servant, can do nothing but what comos to 
him through the law.* Bracton naccordingly contends, as against 
tho principle of tho Byzantine law, that the princo is bound by 
he laws, and asserts that tho king of England is not only limited 
by tho abstract law, but, also by its living roprosontatives at tho 
couré of counts and barons, for they are, thoreforc, only oallod 
“comites,’ bocause thoy aro tho companions of the king, and who- 
soovor has a companion has ono who restrains him, and if tho 
king wera without check, that is, without law, one should place » 
check upon him,’?+ 

Tn tho year books, 19 Hon. VI. c. 68, it is said :— La loy ost 
Je plus bean inhéritance que le Roy ’ad; car par la ley il méme ot 
toute ses sujots sont rulés ef si la ley ne fuit, nul roi, ot nul inhé- 
yitance sora.” Fortoscuo describes to lis pupil tho Prince of 
Wales, son of Ionry VI., tho foatures of a monarchy regulated 
hy law :— 

A king of England cannot, at his pleasuro, mako any altora- 
tions in tho laws of tho land, for tho naturo of his government is 
not only regal, but political; had it beon moroly regal, he would 
have a power to mako what innovations and altorations ho pleased 
in the laws of tho kingdom, imposo tallages$ and othor hardships 
upon the people, whether they would or no, without thair consont, 
which gor of govornmont the civil Jaws point out when thoy de- 
claro ‘quod principi placuit, logis habet vigorom” But it is 
much. otherwise with tho king whoso govornmont is political, bo- 
causo he can neithor make any aliovation or chango in the laws of 
tho realm without the cousont of the gsuybjoct, nor burthon thom 
against their wills with strango impositions, so that ‘a peoplo 
govornod by such laws as aro made by their own consent and 
approbation, enjoy their proporlios securcly, and without tho 
hazard of bog deprived of thom either by tho king or by any 
other, St. Thomas, in the book which ho wrote fo tho king 
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of Cyprus, ‘Do rogimine Principum,’ wishes that a kingdom could 
be so instituted as that tho king might not bo at liberty to tyrannize 
oyer his peoplo, which only comes to pass in tho prosont case, 
that is, when the soversign powor is rostrained by political laws, 
Rejoice, therefore, my goud princo, thal such is tho law of thab 
Isingdom to which you ara to inherit, becanso it will afford, both 
to yourself and. subjacts tho preatost sccurily and satisfaction * 
Under tho Tudors, in liko mannor, an absolute monarchy was 
not recognized by the nation. Tho speaker, Onslow, says in 
1556 :—* According to our, common law, many privileges and 
dignitios are socured to tho governor, yet is it forbidden by tho 
law that the king should take monoy or other things, and do 
what to him scemeth good. Io must rather allow his subjects 
to onjoy their fortune without arbitrary opprossion, whereas olso- 
where princes havo tho liborty to take whatever ploasoth thom.” 
On theso principlos alono is based the legal dictum, “tho king 
can da no wrong ;” which does not anywise reprosont that tho 
person of the king is so sacred as that ho cannot do wrong in any 
way, but it means simply that the law has so placed the king of 
England that ho is notin a position to dowrong. Tho judicious 
Tooker, in his Meclesiastical Polity, written in tho reign of Wliza- 
both, says, “ Lex facit rogom ;” tho king’s grant of any favour 
made contrary 10 tho lawis void, “ Rox nihil potost nisi quod jure 
potosi.”* Tho truo moaning of the maxim— “The king can do 
no wrong,” is, therefore, to bo iakon in a prohibitive sonso.; Th 
pronouncos, in a vory civil form, tho principle that tho king is so 
hindered by tho law that ib is impossiblo to him to do wrong, 
‘Whosocvor, therefore, obeys tho king in contravention of law, 
affording thoreby occasion to violate this’principlo, is punishable, t 
No decisions boaring upon punishmonts for common criminal 
offences committed by any king are to be mot with in tho books, 
English jurists contending that tho caso of a sovereign being 
guilty of s common crime is to bo ireated as the laws of Solon 
troated parricidc—it must be regarded as not being possible.§ 
The Stuarts ondeavoured io introduco into Mngland the 


* Amos’ Fortosape, 26, 27. of Inw) tacnsures up all law in tho shrine 
+ Pavel, Rem, iv. 199, of his breast (Prosumitiw vex habero 
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Byzantino conceptions of a kingly authority which was abovo tho 
law. “As it is athcism and blasphemy in a creaturo,” says 
Janes I., “to dispute what the Deity may do, so it is presumption 
and sedition in a subject to dispute what a king may do in tho 
hoight of his power: good Christians will be contontod with Cod’s 
will revoaled in his word, and good subjects will rost in tho king’s 
will revealed in his law.’* The consequences of such thoory were 
a twofold royolution, and tho downfall of tho Stuarts. As tho tivo 
Pretenders claimed tho throne “by tho graco of God,” whosocvor 
during tho voign of tho first two Georges contendod for the theory 
of a “kingdom by tho graco of God,” as had been tho fashion 
under the Stuarts, incurred disfavow, Blackstiono, the embodi- 
ment of the dominant logal expression of that poriod, says, 
“The kingdom which is established by God may suit tho childron 
of Israel, but it is unknown to tho laws and customs of England.”+ 
A concoption of a king who, according as circumstances prompted, 
may mergo tho rights of his subjects, who aro to vost satisficd with 
his “esponsibility before God,” is consoquontly most wn-English. 
Tho kingdom “by tho graco of God” is accordingly to be appre- 
hended in tho sonse of Bracton’s and Fortescue’s moaning,—that 
God, as the stronghold of alllaw, compels tho sovereign likewise 
to act according to tho law. Under the ministry of Lord John 
Russell, tho words, “ by the grace of God,” disappoared from the 
florin, which gavo riso to much offonco, and tho old pious formula 
had to bo again introduced. 

Tho titlo of the king has undergono froquent chango, William I. 
and Ienry 1, styled thomsolyes “Rex Anglorum;” Tomy JT, 
© Rox Anglic, Dux Normannio.” Undor Ionry VITL tho crown 
becamo “ Imporial,” the realm was styled “ Empiro,” in ordor to 
indicate tho plenitude and authority of kingly powcr as sunderod 
from the supromacy of a foreign sovereign, IJlonry styles himself 
“TIenry VIII, by the grace of God, King of England, Franco, 
and Ireland, Dofonder of tho Faith, and of tho Church of England, 
and also Ireland, in earth the supremo head.” 

Tho 85 Honry VIII. ¢. 8 declares it high treason to deprive 
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the king of his title. ‘This king was likewise tho first to assunic 
the title “ Majosty.” 

The titlo “ King of France” had been assumed by the English 
kings down to the lst January, 1801, whon the lilios wero for 
the first time ¢yased from tho royal arms, Until thon, in diplo- 
matic communicationg on the part of England, a most Christian 
king” was recognized, but novor a “king of Franco,” Tven 
James II, ab St, Germain, was always tituler “king of Mvanco,” by 
a fiction based upon a fiction. Louis XVIII. was subsequontly 
the first king of France with whom Rugland euletod into diplo- 
matic intercourse as virtual ‘king of France.” ‘Tho title which 
George ITI. assumed in 1801 was “ Doi gratil Britanniarum Rex, 
Fidei Defonsor,” which title has till now continued. ‘ 

Tho represcntation of the State, both abroad and at homo, conties 
in the king. Ie is tho fountain of all offices, dignitios, honows, 
and of all jurisdiction. BY a fiction he is personally present in all 
the courts of law; in all stato and criminal prosecutions appears 
as prosecutor; ho is tho visible head of tho chich, and all tho 
vevennes of the country pertain to him, Tho parliamont likewiso 
is but an outflow of his power; he summons and prorognos it, 
creates poers, and dissolves it. He is ontrustod with tho execution 
of tho laws ; his consont makes bills binding laws, and when onco 
assonted 10, ho daro not altor them in any particular, still loss 
daro ho impose taxes upon his subjecis without their consent, 

All the prorogatives of tho king aro actually oxistont, but 
parliamont is tho grand contro from which they omanato, tho 
crown having scarecly powor sufficient 10 imposo offectual check 
upon Lords and Uommons. In describing the publio lew of 
England, it is neadful in tho outset to form a notion of tho 
theorotical rights of tho sovereign in order io appraiso his 
actual power. ‘'o achiove a completo skoteh of tho English 
kingdom, it will bo expedient, whon describing the parlmment, 
to revort anow to tho actual state of the prerogatives of the 
crown, Tow far cabinet and parliament may arrogate tho 
oxercise of such prerogatives depends now-a-days materially upon 
the sovereign himsolf and on his personal capacily; the royal pre. 
rogative, for instanco, undor Georgo III. had a far differont import 
from that wader Georgo II, “Tho King of England,” says Lord 
Broughsm, “doos not resemblo tho Grand Functionary of the 
Abbé Sieyos, tho hog to be fatted ab the rate of £120,000 a year 
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(‘Cochon i Pongrpis i Ja somme do trois millions par aw’), Tho 
English ammal, according to the Whig doctrine, much more 
neatly answers this cdarse doscription, for the Abbé’s plan was to 
give his Yoyal, beast a substantial voico in the distribution of all 
patronago, whilo our lion is only to have tho sad prerogative of 
naming whiomsoever the parliament chooses, and cating his own 
mess in quict.’* Tho loador of tho Tories in the Upper Touso, 
Lord Derby, on the other hand, has urgently protested “ that tho 
Queen was not a moro automaton, that she exercisod an influonce 
and a control over tho concerns of tho country.” + ry 

Tho sontimont of tho English nation, saving, perhaps, tho 
dominant Whig class and certain radical cloments in towns, is of 
a bias strongly monarchical, reverencing in the sovereign, fier 2 
fnshion more enthusiastic than on the Continent, the symbol of 
the state powor and stale authority, 

They who remomber tho winter of 1820,” remarks Lord 
Brougham, in his portrait of Georgo IV., “must bo aware that 
tho same individual who, a week before tho death of George LIL, 
had travelled to and fro on the Brighton or Windéor roads, 
without attracting any more attention than’ any ordinary waye 
faring man, was now, merely becauso his namo was changed to 
‘King’ from ‘Regent,’ groeted by crowds of loyal and curious _ 
aubjecis, anxious to satiate their longing oyos by a oc of a 
king im name.’ . 

Touching tho accession of Queon Victoria, ties ‘same koon 
observor remarks :— A young lady of cighteon, suddonly trans- 
planted from the uursory 10 tho throno, might, howaver groat hor 
qualifications, bo deemed hardly fit ab once to hold tho scopiro of 
such a kingdom in such times. But all apprehongions on the 
subject must havo instantly eeasod when it was observed that’ 
thoro broke out all over the country an ungovernnble paroxysm 
of loyal affection towards the illustrious Indy, such a3 no peoplo 
over showed evon 10 monarchs ondoared, by long and glorivus, 
reigns, to subjects upon whom their yalow and avisdom had ' 
showered down innumerable benefits, At any rate the fecling of 
onthusiastic loyalty and devotion to the svvereign; inorcly because 
sho was a sovertign, could not bo doubted, and i cdild not be 


| a3 
execedod,’”§ 
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For many contuties the English sovorcigns, as heirs of Hdward 
the Confessor, were assumed to bo inhoritors hkewise of his sanctity 
and his virtnes. Amongst tho lower classos this intuitive fooling 
reigned supremo, tho craftior sovercigns haying alwdys shown 
themselves graciously chsposed and imbued with benevolence.* 
In their quality of “ saint,’ English kings, down to tho reign of 
Gcorge I., ropeating portions of the Lilurgy in solomn audionce, 
touched. for the “king’s evil,” by imposing their handg on porsons 
afflicted with scrofula.t During the sway of tho Stuarts, tho 
very physicians inclined to believe that it was only tho hallowed 
hand of tho king thet could offect such wondrous cures, 

The legal relation of tho subjects to the king j is embodied in 
the vath of allegiance: Every Mnglishman on atlaining the age 
of twelve years is subject to take this oath ; asa rule it is only 
yequired on assumption of any office. It was originally an oath 


, ofa purely feudal character, and down to tho revolution of 1688 


was sworn “to the king “ond his hoirs,” sinco thon, “to the king” 
morely, 

From tho Reformation the oath of swproniacy has beon supor. 
added, and, since 18—14 Will. IIT. o, 6, tho oath of abjuration, tho 
latter being directed against tho claims of tho Protender, Tow 
this ogth has beon modified in lator ycars we have above seen, 
The duty of an Bnglish subjoct towards his king—© natural 
allegianco’—arises from tho momout of birth, and cannot bo 
abrogated by “ abjuring tho realm” ; from tho fact of the foudal 
yolation in which all, Englishmen aro concoived to stand to tho 
sovoroign, nof allowing it to bo changed on one sido mercly.| In 
contrast with (his is tho “local,” or “temporary allogianco,” owod 
by an alien residing tomporarily i in the country, 

Sir Matthew Hale is of opinion that to a de Sacto king, 
as well as to a king de jure, the duty of allogianco is owing 
as soon as he has taken possession of tho crown.§ In porfoct: 
accordango with this is a rosolution by tho judgos under Ienry 
‘VITL:, “ that as soon as any ono is crowned, all discussion touching 
his right tq the crown isinadmissible.” ‘Tho parliament, likewise, 


* In Shitkspearo's Zeny Vi, act 4, yen reay: VIII. provided many of 
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of that poriod acknowledged'that it was no treason. to gorve tho 
de facto king.* * Wdward LV. punished the treasons which had beon 
perpetrated , against Tonry. VI., although Henry VI. and his 
houso were, by tho hou'sc’ of York, rogarded as mero usurpers, 
This opinion that only tho actual king is the real king to whom 
allegianco is duo, we find also expressed in Shakspeare’s Henry VIL. 
Part ITI. act 8, scone 1,-where two pamokoepers say-to the 
Lancastrian king, who refors to his character as their sovorcign— 
We wore subjects but while You wore king.” Tho modé of 
action adopted by Hdward IV., the legal observance above 
mentioned, both of the judges and parliament, the oxclamation 
which Shakspoaro attributes to common folk, serve to indicato 
how inaccessible to English minds was tho conception of the more 
lorm “legitimacy,” 


* 11 Ton, vii. a. 1, 
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CHAPTER IZ. 


INIIDRITANOH AND LOSS OF THE CROWN. 


The Claims to the Crown Regulated by Law and uoé by Birth,—Tronsfor of the 
Crown to tho Honae of Hanover.—No Elective Monarchy,—Doviation from 
tho Ordinary Line of Suecession.—Order of Ioreditary Suceossion,—Sueces- 
sion in Fomales,—Thho Coronation and Coronation Oath.—Presumed Abdication, 


Tun Crown in England is hereditary by the common law of the 
land, and not by any divine right, “ Whilo I speak of a hereditary, 
I by no means intend a jwre divino title 10 tho throno,”* ‘This 
opinion of the renowned commentator is basod upon tho statnies 
passed after the Revolution of 1688. Tho statute, 6 Anne, o, 7, 
declares it high treason if any ono shall “maliciously, advisedly, 
and directly, by printing or writing, maintaii ond affirm that 
the kings and queens of this realm are nob ablo, with and by the 
authority of parliament, to mako laws and statutes of sufficiont 
force and validity to limit and bind tho crown and tho descont, 
the limitation, inhoritanco, and the govornmont thoveof.” 

The hereditary right is consoquontly of » nature liablo to modi- 
fication dependent upon circumstances, An indofeasiblo right of 
succession does not exist, the king and the pmliamont may oxoludo 

“every rightful claimant from suocossion, and, by law, call to the 
throne an expectant further romoyod.+ Tho Exclusion Bill, which 
under the veign of Charles II. was rojoctod by the Upper House, 
only failed to pass bocause the Lords contostod, not its legality, 
but merely its necessity. William and Mary, as well as Anno, 
acquired their right to rule not by right of “ descent,’ bab by 
way of donation or “purchase? by which lawyors mean the 
method of acquiring a title to an osinte othorwise than by descent. 
They merely strove to solder the hereditary right to tho revolu- 
tionary titlo in the best manner possible. Tho Torics, in thoxeign 

* BL i, 209, * porty, viz , by doviso, and by overy apecioa 
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of Anne, ossayod to represont the horeditary right of tho Quoon as 
emanating diroctly from Edward the Confessor.* Accordingly, 
she also touched for the “ king’s ovil,” » thing which her rovoln- 
tionary predecossor had scorned attempting. The Act of Sottlo- 
mont, 12—18 Will. IIL. o, 2, of 1701, has guaranteed the accession 
of the Ilouso of Wanovor to the throne. The act simply oxcluding 
tho son of the Pretendor and tho next “Catholic” Leirs of tho same, 
the succossion to the throne romained accordingly in the Ilouse of 
Stuart, and was only transferred to its Protestant. branch excop- 
tionally, inasmuch as, passing over Queen Elizabeth of Bohemia, 
daughter of Jamos I., it transferred the crown to .the surviving 
daughtor Sophia, Dowager Blectress of Hanover, to the exclusion 
of the heirs who were incapacitated to accede to the crown. 

If wo accopt the Bill of Rights as consistent with law, this 
wos not a procoeding of » specially revolutionary nature; those 
only wero gxcluded who, by roason of their religion, had be- 
come disqualifiod from satisfying, conformably with the Bill of 
Rights, the duty of English kings as honds of tho ‘ catholic” 
Church of England. The act dotermines accordingly, that the 
king of Mngland shall in futuro belong to tho Church by law 
ostablished. 

An olective monarchy has never roally oxistod in England. If 
tho, Chroniclo of Dunstable” makes mention of the “ election” of 
Richard I. by the clorgy and the pooplo,t all that is meant thoreby 
is the assont of the “homage” (homagium) by tondor of tho oath 
of fealty, A fixed lino of succession to tho throne was first osta~ 
plished in the 18th contury, 

The descent of the crown is governed in England by the same 
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rules which regulate thé descent of real proporty at common law, 
with two exceptions, which Lord Lyndhurst has pointed out.” 

1. That the half-blood is no bar to tho succession, provided 
that the common fathor was of royal blood. 

2. That in the case of two ov more daughters, tho eldest only 
succeeds, and that the kingdom is not, like any othor feudal estate, 
apportionable, as succession to the throne cannot be sevored. 

In all other respects hereditary succossion takes place exactly 
in the same way as the inheritance of family estates and real 
property... Just’ as in the common law, the first-born excludos 
where there are many claimants of like degree, and the male 
branch of the samo line excludes the female, Thus, for 
example :~— 





Eanard IY. 
| ‘ol 
Blizaboth. Edward Y. , Richard. 
Victoria I. 
Victoria, Princess Royal. Prince of Wales, 


(Crown Princess of Prussia.) 


Here the Prince of Wales excludes tho first-born, the Princoss 
Royal, In this hereditary succession, “right of representatiqn” 
likewise occurs, for instance :— 


pias TIL, 


Tagua he Bluck Princo (dies beforo Edward TIT) 


Richard IL, grandson of Edward IIT suceeeds, 


excluding his uncles or youngor children of tho grandfuthor. 
Within the same line, in the event of thero being no males to 
inherit, the eldest princess succecds, and a queen regnant, since 
1 Mary, c, I enjoys the same rights as a king, @. 9. ~~ 
Henry VIII, 


| 
Mary, Elizabeth, Edward VI. 


Edward VI., although the youngest born, took precedence of 
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his two oldor half-sistors, Upon his death, howovor, his two 
childless half-sisters suecocded, the oldor first, ‘Tho females of 
the nearost branch excludo tho further removed collaterals. IZoero 
also the “vight of ropresentation” obtains :— 


ro THY, 
a 


eines Iv. wali} Ty, Duke ar Kent, Duko of Cumberland. 





Victoria. 


Tlad the Duke of Kent outlived William IV., he would have 
succeeded to the throne. In his stead camo his surviving danghtor 
the Queen Victoria, excluding the Duko of Cumberland, the eldest 
brother of tho docoasod king; as, howevor, tho crown in Ilanoyer 
is hereditary in the male branch only, Queon Victoria was, on the 
other hand, excluded by hor uncle from that succossion. 

Undor Elizaboth it was held that tho royal dignity, aa limited 
by tho law, precisoly by reason of such logal limitation, was woll 
fitted to adorn tho hond of a woman. Aylmer, afterwards Bishop 
of London, published a book against Knox to uphold the 
“yegimont” of women, Ile says therein :—‘ England is no mero 
monarchy as somo, for lack of considoration, think, nor a mere 
oligarchy, nor democracy, but o rulo mixod of all thoso whorein 
each one of thoso have, or should havo liko authority. In tho pars 
Hamont house tho King or Quoon roprosontoth the monarchy, tho 
noblomon, which be tho aristocracy, the burgesses and knights tho 
democracy. Ifthe parliament uso their priviloges, tho king oan 
ordain nothing without them; if ho do, it is his fault in usurping 
it, ond thoiy fault in pormitting it, ence it is not in Englend so 
dangerous a matter to have a woman rulor as mon tako it to bo, 
for it is not she that ruleth, but the laws; the oxecutors whereof 
bo her judges appointod by her; sho maketh no statntes or law 
but tho honourablo court of parliamont.* 

Tho coronation invosts tho king, as tho privy council, on 
occasion of tho coronation of George IV., acknowlodged,+ with 
no further rights than thoso previously possessed by him, for tho 
king never dios; henco the maxim, applicable to all Gorman 
hereditary succession, “Lo mort gaisit le vif? holds good of tho 
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succession to the throne. Tence no profering of tho crown is 
needful, nor is an interregnum possiblo.* 

The coronation is deemed necessary, howevor, to confirm the 
rights of the people, to sanction the laws and constitulion of the 
realm, As we have seon, by the fact of coronation evory doubt 
touching the lawfulnoss of the king is removed. The coronation ' 
oath also serves to sanction the feudal relation botwoen prince and 
people, 

The coronation oath has been settled by William I. and 
Mary, s.1,0. 6. Conformably with which the king must swear 
to rule “in accordance with the statutes of parliament and tho 
laws and customs of the realm, to maintain right and justice, to 
uphold the Protestant religion, and the privileges and rights of 

e clorgy.” By 5 Anno, ec. 8, tho sovercign must further swear to 
protect and uphold the Protostant religion and the Prosbyterian 
Church of Scotland, By the ‘Act of Settloment’ every king muat, 
moreover, either at his coronation or in his first parliament, sign 
the declaration against Popery, according to the Tost Act. 

Should a sovereign refuse cither 10 take the oaths or allow 
himself to be crowned—which would have an equal significance 
such refusal would be regarded as an ‘abdication,’ All acts which 
the sovereign may have done previous to the coronation remain, 
nevertheless, entirely valid. 

Ai the coronation, the office of Lord Tigh Stoward of England 
revives for one day; he sits as judgo in Whitohall, and has to 
decide rospocting the pretensions of thoso who claim tho privilego 
of discharging certain functions af the coronation. (“Court of 
Claims,”’) 

On this occasion also, the office of Lord Iligh Constable again 
comes into being; the last porson invested therowith was the 
Duke of Wellington. At thé coronation banquet a knight, fully 
equipped (a member of the family of ‘Dymock), appears in the 
banqueting hall, and challenges all who contest the rights of the 
sovereign to moet him in mortal combat.{ During the ceremony, 
besides the coronation oath, the ‘homago’ of the bishops and peers 
takes place.§ As George IV. was crownod in porfect accordance 
with the ancient observance, and the coronation had exciled a sad 


* Vide page 119, * Aontgomery. And whoso’ey gainsnys 
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rather than an imposing impression,* by reason of the personal 
character of the king, and other cireumstancos, the respoctive 
state ceremonial has since been materially simplified. Tho court 
held at Whitehall, the coronation banquet, and the ‘ champion,’ 
have been altogether disponsed with, 

The deposing of Jamos IL, in the opinion of English jurists, 
affords a precodent for any future caso. “ So far as the procedent 
goes,” says Blackstone, “but no farther, can wo at present deter~ 
wine the law as on aid against oppression. If, therefore, any 
future ruler should endeavour to subyert the original contract 
between prince and people, and to violate the fundamental laws 
of the realm, and should withdraw himself from the kingdom, we 
should regard this combination of circumstances as on abdication 
of the government; and the throne would, in such case, become 
yacant,} The law has, moreover, since the revolution particu- 
larized cortain cases, in which the lawful heir and the king regnant 
shall lose the throne, Such a case would occur, as we hay ob- 
served, if ho refusod to assume tho duties of a king, and abstained 
from taking the coronation oath.t As tho sovercign of England 
must belong to the Church Bstablished, his conversion to any 
other church would be forthwith regarded as an abdication. In 
like mannor, the king may not marry a Catholic, and marriage 
with one would bo regarded as a resignation of the crown.§ 


* Quoon Caroline's application to bo 
orowned was vofusod. Popular commo- 
tion, or infractions of tho public peaco 
were oxpected, and tho Government did 
all in their powor to attract tho populace 
from tho vicinity of tho Abboy. ‘Loops 
lined the atroots and ‘priniondod the ap- 
pronohos. Ab longth como his Majesty 
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along the platform extending fiom Whito- 
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CHAPTER III. 


THE PREROGATIVE OF THE SOVEREIGN. 


Meaning of Prorogative.-Special Prorogative.—Ivvesponsibility of tho Sovereign— 
Porfeotibility of the Sovoreign.—Tho Soveroign never 2 Minoy,—Immortality of 
the Sovoreign—Tho Sovoreign Ownor of all Land.—Wav and Peaca,—Ohiof 
Magistvato,—Ambassadova,—Treatios.—Lottova of Marquo,—Authority over 
Strangers.—Logislative powor of the Sovereign.—Acts of Parliament only bind 
him conditionally.—Generalissimo,—Iarbours,—Lighthouses.—Lho wearing of 
Arms.—Prohibition to quit the Kingdom.—Tho Soveroign the Suprome Judge, 
~The King the genoval Stato Proscoutor—Right of Pardon,—Proclamations, 
~—Granting of Privileges —Markots.—Coining.—Iead of the Church.—No co- 
ownorship with the King.—Tigh Treuson and Forfeiture, 


“ By the word prorogative we usually undorstand that special pre- 
eminence which tho king has over and above all othor persons, 
and out of the ordinary course of tho common law, in right of his 
regal dignity.’’* 

Tho prerogative is absolute, so fat as it is not limited by tho 
law; hence, so far as the law has not imposed restrictions, the 
king may do what to him seoms good—having no superior beyond 
the law. An improper uso of tho prorogativo does not invalidate 
any act of the sovereign, but rendors his advisers responsiblo, 

Following out the enumeration of the prorogativos givon by 
Blackstone, vol, i, c, 7, 287-281, wo find— 

1, The sovereign cannot be sued bofore the courts, cither 
criminally or civilly.¢ ‘lo carry out any civil claim against the 
sovereign, application must be made by potilion of right to the 
Court of Chancery. Tho Lord Chancellor thon issues his decree ; 
but such right is only formally accorded as an act of grace, for the 
Chancellor is not bound to accord, in the namo of the king, any 
right to the petitioner.t By the Act 28 & 24 Vict, c, 84, the law 


* BL i, 289. can bo sued oiyilly in tho courts, as 

t Tho Prussian code regards the matter of course.—§ Hinlettung der AL 
kingly dignity as an office meioly, and 2; § 18,0h, ii, Tit. 18, ee) 
not 8 a purely personal attributo, tho { How far the king is bound in hia 
© Chief of the State” being the hereditary —_ private capacity to undertake municipal 
head functionary of the commonwealth, charges and oiflicos is doubtful, Goorge 
In his privato capacity, accordingly, ho IL. was nominated chuchwardon of St, 
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relating to petitions of right was amendod, the procedure thorein 
simplifiod, and provision mado for the recovery of costs in such 
cases. Tho objoct of tho Act is to assimilato the procecdings as 
nearly as may be to tho course of practica and procedure now in 
force in action and suit betwoon subject and subject. By this Act 
petitions of right may be instituted in any of tho superior courts 
ab Weslminstor, in which the subject-matior of tho potition would 
havo beon cognizable if the same had been a mailor in dispulo 
between subjoct and subject, It furthor onacts, that such poti- 
tions shall be addrossed to [for Majesty, in tho form or to tho affect 
in the schedulo annoxed to the Act, Tho potition is to be left 
with the Secrotary of Stato for tho Tlomo Departmont, for Hor 
Majesty’s fiat that right be done, ‘The practico and cotrso of pro- 
cedure in action and suit botween subject and subject shall oxtond 
to petitions of right, so far as applicable, 

2, Tho king is porfect, “the king can do no wrong;” such 
porfoction is withal inhorent in the parliamont also, whoroof 
the sovorcign forms a part. ‘Tho sovorcign is not rosponsiblo 
for his acts, (Seo Chap. I. of this book.) Ifo cannot even 
meditato wrong; in tho ovont, thoreforo, of his allowing any 
wrong’ to bo dono, ho is hold, in such case, to have boon deceivod. 
The parliament can, accordingly, appeal from tho king ill-advisod, 
to tho king bettor-adyvisod; convenienco roquiring that all his 
acts shall bo regarded as issuing simply from his advisors. 

8. Tho king is novor a minor, A. child would, in tho ovont 
of an act of parliament not having proviously provided, havo by 
law tho full right to govern, A genoral rogency lew doos not 
oxist in Englaid, and cannot oxist, inasmuch as if would bo 
antagonistic to the concoption of the perfectibility of tho sovereign, 
who is nover deemod impotent or incapablo of governing, If a 
sovoroign who is a minor give his assent to a bill, it bocomos a 
binding law in its fullest form. Honry VI, was crownod whon not 
quite eight yoars of age.* The coronation is, as wo havo seen, 
the solomn compact established between the king and his peoplo; 
thorofore, a king who is considered iticapablo of roigning, cannot 
bo crowned. 


Mavtin’s; ho observed, “I ought to con- 
gratulato myself that thoy have nob 
chosen me as conatablo.” The parish- 
ionora threatened to bring an action to 
compel him to ageume tho functions. Io 


accepted the oflico, and got himself repre- 
sented by deputy —Archonholz, Brit. 
Ann. y. 

* Proceedings of the Privy Council, 
in, 8 
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4. “The king novor dies;’ hence an interregnum is not 
possible, ‘The death of a sovereign is, accordingly, nover slyled 
* death,” but always demise (domissio regis vel corons) which 
merely: indicates a transfor of ostato. When, thorefore, the 
© domise of the crown”, is spoken of, it signifies that tho crown 
has been transforred io tho succossor. So far Blackstonc, But 
the acts of the privy council at the beginning of the reign of 
Honry VI.,, show tho fallacy of the usually reccived opinion, 
that formorly, as at present, the accession of each monarch 
was dated from the day on which his predecessor died; for the 
last day of August is there mentioned as tho day of Henry Vis 
demise; and the accession of Ienry VI. is dated from tho day 
following.* 

5, The king, by a fiction of law, is the sole ownor of all 
Janded proporty in Englond, All tho soilis rogardod as being 
grantod out in fee by him. To him bolongs all the stato pro- 
perty ; and all the revenues of state avo, in contomplation of law, 
his revenues, 

6, The sovereign alone represonts tho nation abroad, Hoe 
alone has the right to doclaro war and conclude poaco. Whatever 
is dono by individual subjocts against foroign powors, is the aot of 
private men only. By 2 Ileu, V. cap. 6, it was high treason to 
commit acts of hostility upon any notion in longue with the king, 
without a declaration of war on the part of tho king, Sinco 20 
Ton, VI. cap. 11, such offenco is no longor punishablo ag troason, 
but only as piracy and robbory.t Tho king can, howovor, dis. 
pongo with the Foreign Enlistment Act, which forbids sorvice in 
the army of forcign powers, This was tho caso in tho reign of 
Temy VI., whoro liconse was grantod 10 cortain of tho king’s 
subjects to entor the sorvico of the king of Donmark.t 

7. The king is the chicf magistrate of tho nation, 
magistrates only act by reason of his “ commission.” 

8, The king alono has authority 10 send ambassadors to forcign 
states, and to recoive ambassadors at home. 


All other 


* Proceedings of the Privy Council, 
Preface, i 

+ In tho caso of enlistmonts for 
Garibaldi, the Queen’s Bench refused to 


Bnlistmont Act,” proceadinga by way of 
indiclmont could be taken, ‘The ‘fact 
may bo all very well, but Procoodings by 
way of indictment can only ho vestrainod 


interforo by way of indiotmont, nnd de- 
termined that no precedent could bo 
found to meet the oases where, on tho 
giound of n violation of tho * Foroign 


by vixtue of special atatiles. 
‘Praceadings and Ordinanoes, iil,, 
Protuco xlviii, 
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9, IIo alone can conclude treaties and alliances. 

10, Letiors of marque can only be granted by him conformably 
with 4 Hen. V. cap. 7. They ave grantable according to the law 
of nations, whenovor tho subjects of one state aro oppressed by 
those of another, According to later practice, the Lord High 
Admiral, or the Lords Commissioners of tho Admiralty, grant 
commissions to tho ownors of private vessels, or “lotlors of 
marque? Tho shipowners must, however, give socurity to the 
Admiralty that thoy will not injure tho vessels of friendly powers, 
At the Paris Conforonco, in 1856, tho ministors of England dis. 
claimod the right of granting lottors of marque, and, in liko 
manner, tho right of search. Only a tomporary disclaimor can, 
however, have been intonded, inasmuch as by any mero convention 
with a foreign powor, tho prerogative which porlains to tho king 
of England, m accordance with the law of tho land, whereby the 
right to grant lotters of marque is inhoront in the sovereign, 
cannot be put in aboyanco, 

11. Tho king can oxpol all forcignors from tho kingdom. This 
right has boon strictly rogulated by special acts rolating to alions, 
the last boing 11, 12 Vict. cap, 20 (1848); forcignors who behave 
loyally while rosiding in tho country are placed under the special | 
protection of the sovorcign, 

12, Tho king grants, in evont of war, safe-conducis to tho 
subjects of tho hoslilo power. 

18. The powor of initiating measuros pertains 10 the king in 
the caso of genoral pardon bills; bills for tho restitution of honow 
and blood originato in the Lords, and monoy-bills must 
first be introduced in the Commons.* No act of par. 
Hiamont becomes law without tho assont of the sovercign, 
but sinco the reign of William TIL, no sovereign has refused 
assent to 9 bill approved by both houses of parliament. To the 
Regency Bill of 1811 assent was presumed, tho royal consont 
being granted by virtuo of a commission outrusted with the groat 
seal, under authorily of parliamont, When George IV, became 
unablo to write, 11 George IV. cap, 22, onacted that tho king might 
nominate porsons who, by means of a stamp improssed with a 

* “The trno principle of all free go- ature for the chief of the oxeantive 
vornmont, which England has conse- power might impart a dangerous bias to 
erated, is that no proposition can be made — their deliberations.”—Barnave m tho Nax 


in tho namo of tho king, bocauso tho tional Assombly,17 Aug. 1790, 
deop reverenco on the parb of tho logis- 
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fac-simile, and always to be affixed in presence of the king, might 
render his signature valid, 

14, The king may claim the advantage of evory act of par. 
liament, even when uot named therein. An act in which his 
rights are affocted, must, to have binding force on him, oxprossly 
mention him, and the king, by accopting the bill, undertakos the 
obligation imposed. 

15, The king is goneralissimo of the army of Great Britain, 
‘He alone has the power to raise and regulate fleets and armies, 
and establish fortifications. Since tho siego of Deitingon by 
George IT., no English king has led the forces in the field. A 
contrary practice would not accord with modern parliamentary 
usage,.* 

16, The king grants ports and havens, The number of ha- 
yens was formorly limited ; originally thore were only five, “ The 
Cinque Ports ;” constituting a kind of naval barony, or interme. 
diate authority between that of tho knight and the earl.t Tho pri- 
vilego of having a haven, once granted, is nevor withdrawn, The 
limits of the havons, wharves, and quays, are determined by the 
Treasury. , 

17. The king alone can ocrect lighthouses and beacons, and 
since 6 & 7 Will. IV. cap. 97, sink buoys and sea-marks; a right 
previously possessed by tho Trinity Iouse, ; 

18, ‘Tho king can forbid the wearing of arms. 

19. By a writ of “No cwcat Regno,” under the groat seal, ho 
can forbid any ono of his subjocts, undor ponalty, to leavo the 
vealm. Such writs aro only omployed in tho courts of oquity, to 
prevent tho flight of suspectod debtors. Tho court of bankruploy 
and the county court can only issuo “ ordors of arrost.”” 

20, The king is the highest judge in tho roalm, All juris. 
diction proceeds from him, ho is regarded. as being present in all 
tho courts, which is termod “ubiquity of the king”’ Tho judges 
only act on the ground of a “royal commission.” 

21, The king alono prosccutes criminals before the courts, 
Private porsons prosecuting criminally are regardod as representing 
him as tho chief magistrate. The king being, further, chief con- 
sorvator of the peace, is likewise chief state prosecutor. If the 
king appear as o suitor, ho can nevor be nonsuited, because 9 non- 


* Stahl, Reohts philosophie, ii, 2 Abt. p. 849, + Pauli, iv. 680, 
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suit is the dosortion of » suit, or non-appoaranco of tho plaintiff, 
which can neyor occur in tho caso of tho king, sinco ho is alwaya 

onsidored os being present in the court. A “non vulé prosequi,” 
however, or refusal to proceed, on the part of tho Attornoy- 
General, works tho same effoct.* 

22, The king has tho right of roleaso and pardon. Tho 
former is, however, excluded in caso of tho impeachment of a 
minister: On the impeachment of Danby, Charles IL, pardonod 
his minister before the termination of the proccedings, that is, ho 
availod himsolf of his right of roleaso. Tho parliamont declarod, 
however, that the royal graco could not intorfore with the pro- 
ceedings against a ministor, ‘Tho Act of Sottlemont, accordingly, 
expressly declares that uo pardon under the great seal shall be 
made available againsé an impeachment. Whon a sentence con- 
demnatory has been passed, tho king may pardon tho impeached 
ministor or othor high official who has been triod by the Lords, 
Evory act of grace or releaso is grantod on tho rocommondation 
of tho ILomo Soeretary. It is a modern usago for tho Secrotary 
of tho Ilome Offico to froo culprits condemned by local magis- 
tratos, On the Ldth of June, 1861, by ordor of the Seoretary of 
State, a man was released from prison who had beon condemned 
on the 12th by a London magistrate to ton days’ imprisonment, 
Tho hike favour was accorded on tho 8rd of August, 1861, to a 
man condomnod io threo weoks’ imprisonment in tho house of 
corroction, by a magistrate al Ryo.t 

28. The proclamations of tho sovercign, so far as they are 
borno out by tho laws, have binding forco when, conformably with 
law, an ombargo has beon Inid on forcign vessels. By such pro- 
clemations tho laws cannot, as a matier of course, bo changed, nor 
can new ones bo introduced. [ 

24, Tho crown granis privilogos, patonts for inventions, rights 
to corporations, dignities end orders; for now offices tha crown 
cannot, howovor, ostablish now fees. 

25, The king grants the right to hold markets and fairs. 

46, To oxorcisos.tho right of coining, bul cannot dcbase tho 
curroncy. 

27, Tlo is at tho hond of tho Church. Sinco Charlos I. ho 
may, in such character, but only with consont of parliamont, 


* Bl. i, 270, } Bowyer, 1781, 
t Pari, Rem, i. 181—181, 
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make binding regulations having force of law. On the other 
hand, the king may, by proclamation, appoint days for fastmg and 
prayer, and forbid all swearing, profanation of the Sabbath, card- 
playing on that day, as well as all outward, manifestations of 
immorality. i 

28. The king cannot possess property in common with anothor ; 
when, therefore, a horse is givon by way of legacy to the king and 
any third person, tho king takos the whole property. 

Stringent statutes of tronson protect those privileges of tho 
sovereign ; the ponalties, in cases of high treason, boing, more- 
over, of a revolting nature, Down to 80 Geo. IIT. cap. 48, women 
were, for high treason, burnt alive; in future thoy aro for any such 
crime to be hanged. Males guilty of high treason were, till tho 
18th century, tortured to death in the most abominable fashion. 
Since that period they arc to be docapitated undor an ordor from 
the king.* 

As the volation between the king and the subject is based, 
theoretically, upon. the relation of the lord to his vassal, and as the 
conception of King and Stato is one and the same thing, tho 
conception of high. treason involves that of forfeiture of land. 


* BL iv, 92, } BL. iv, 76. 
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CHAPTER IV. 


THE REGENCY, 


No Genoral Regonoy Law.—Minority of Henry VI.—Commission for tho Minority of 
Edward VI—Philip of Spain eventual Regont —Regonoy Law under George IT, 
—Rogoncy Law of 1765 not carricd ont,—Fiwsat Illness of George III.—-No ono 
has any Right to tho Regoncy.—Rogency Law of 1811,—Regeney Law undor 
William IV,—Under Queen Victoria. 


As wo have seon, precautionary measures have to be resortod to, 
through the channel of the law, in evory spocial caso whore tho 
soveroien, by reason of youth or illnoss, is incapacitated from dis- 
charging the dutios of his offices. 

Honry V. had by will appointed the Duko of Gloucestor ag 
protoctor during the minority of his son. On the death of the 
king sevoral spiritual and temporal peors convoned parliament, 
which was oponed by Gloucestor, by virtue of a royal commission 
under tho groat seal, Parliament declared, however, the will of 
Henry V. not binding. Tis (Gloucoster’s) claim was nought 
caugod. nor grounded on precedent, nor in tho law of the land, tho 
which the king, that dead is, in his lifo ho might by his last. will, 
ne otherwiso alter, change, nor abrogo, without tho assont of tho 
Three states; nor commit or grant to any porson govornance or 
rule of this land longer than ho lived; but, on that othor behalf, 
the said lords found your said dosire not according with the laws 
of this land, and against the right and frecdom of the Wstatos of 
the same Jand.”* In consequence whereof, on the formal motion of 
the boy-king, Tenry VIL, an act was passed whoroby, during his 
minority, the Dukos of Bedford and Gloucoster, with a council of 
sixteen poors, were appointed as protectors of the kingdom. 

Tlenry VIII. and his parliament had fixod the majority of 
Edward VI. at the ago of eightoon. 

In tho reign of Mary, Philip of Spain wag declared regont in 
the event of the birth of an heir to tho throne. 


* Rot, Parl, and 6 Wen,'s VL, Vol, iv. p, 826, 
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The Regency Bill of 1751 enacted that, in the evont of 
George II, dying during the minority of tho Princo of Wales, tho 
Princess Dowager (the widowed Princess of Wales) should govorn 
tho realm as rogent and guardian of tho king, assistod by a council, 
to bo nominated by the king. The Rogoncy Bill of 1765 allowod 
George IIL, in the evont of his becoming incapablo of govorning, 
to summon to the regency one of the royal personagos named 
there ; Georgo III. did not, however, avail himsolf of this act, 
When he foll ill in 1788, the Parliament found itsolf in tho greatest 
embarragsment, as there was no person at hand to whom the king 
had proyiously transferred his authority. The matter was dis- 
cusséd from a party point of view. Fox and Shoridan, the por- 
sonal supporters of the Princo of Wales, asserted that George IIT. 
was, in consequence of his malady, civilly dead. Pitt placed 
himself, on tho other hand, on tho broad ground of tho sovorcignty 
of the people, contending that no horoditary prince had any right 
to the regoncy; that the Parliamont, as roprosentative of the 
nation, should determine who was to be regont, and should like- 
wise “limit” his powors. The recoyory of the king put an end 
to the controversy. 

English jurists at a lator period doclarod for the view advo- 
cated by Pitt.* No porson, thoroforo, is qualified ipso jure to be 
either regent or guardian ; an act of parliamont alone can create 
a rogent or guardian ; tho official powors to be rogulatod accord. 
ing to law by tho king and parliamont to suit the particular caso. 

When George III, in 1811, foll into his last sad malady, a bill 
passed (57 Georgo IIT. c, 1) whoreby tho Princo of Wales was to 
become regent conditionally upon. signing tho doclaration against 
Popery ; tho rogoncy to be forfeited in tho event of the regont’s 
residing abroad or marrying a catholic. Tho invalid king, agrec- 
ably with the samo law, was fo be consigned 4o the guardianship 
of the queen and a committeo consisting of cight porsons. In tho 
event of the king’s rocovery, such committee were to communi- 
cate the proofs thereof to the privy council; tho regency was to 
detormine as soon as the king, with the concurrence of six privy 
councillors, was deemed fil to rosume his authority. By this 
bill the Prince Regont was empowered to oxercise all kingly 
functions, but was neither to create new peers, change the lino of 


* Bowyor, 180. 
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succossion to the throne, the Act of Uniformity, nor the act 
assuring to Scotland the Presbyterian Church, 

By 1 Will. IV. c. 2, the Duchess of Kent was named guardian 
of the Princess Victoria, and, in the event of Queen Victoria’s noti 
having attained the ago of eightoon on hor succession to the throne, 
the duchess was to be regont, By 3-4 Vio. c. 52, tho late 
lamontod Princo Albert was not only appointed ‘guardian of 
tho royal children, but regent also, in the event of the futuro 
hoir not being eightoon years old on hor Majesty’s demise, By the 
said act, Prince Albert was to logo all rights as regent and guar- 
dian in case he became a Catholic or married a Catholjc. Re- 
marriage with a foreignor would not have affocted his rights. ° 
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CERAPTER VY. 
OF THE KING'S RRYDNUD, 


Ordinary and tuxtraordinary Revonue,—Oivil List from Georgo I, down to Wil- 
hom IV.—Civil Last of Queen Victoin,—Towels and Treas of the Queon, 


Tun funds and revenues which the sovereign nominally levies as 
representative of the State, aro dividod into ‘ordinary’ and ‘oxtra- 
ordinary.’ Tho former are those which from time oul of mind havo 
belonged to the king, and which do not depend upon the disposal 
. of parliament, or which he has, with tho consent of parliamont, 
‘acquired by purchase or oxchange out of the properly proviously 
belonging to him. Tho ordinary, as woll as tho oxtyaordinary 
revenue of the king, since governmont by parliaments, is, in fact, 
-the revenue of the State, and will bo fully explained whon treating 
of the budget. 

As by tho revolution of 1688 the duty of the king to boar tho 
expenses of government:out of tho State income allotted to him 
was abolished, cortain portions of the income of tho country hayo 
heen, assigned to the king io meot tho oxponsos of tho royal 

household, Under George I. this sum amounted at timos to 
£1,000,000 storling.” If it did not reach £800,000 tho doficioncy 
wasvcovered by parliamont. In 1777 tho civil list of tho king was 
fixed at £900,000, and the incomo over and aboyo that sum from 
the hereditary possessions of the crown passed to tho Troasury. 
Tho high total of this civil list becomes oxplicablo on bearing in 
mind that the king was still undor tho nocessily of paying tho 
salaries of the judges and ambassadors, and other high-placed 
officials, Under William IV, tho civil list was+relieyed of many 
burthens, and fixed ab £510,000. 

By 89-40 George ITI. c. 88, Pitt contrived to bring about 
that tho king might have a privato and separate estate. It is 
established by 1-2 Vic. c. 2, that as long’ as Queen Victoria lives 
all-the revenues of the crown shall be a parb,of the consolidated. 
fund, but that o civil list shall bo assighed to tho Queen, This 


amounts to £885,000, of which £825,000 are destined for the 
. L 


146 THE WNGLISH CONSTITUTION, 


expenses of the household and £60,000 for hor private personal 
oxpondituro, No State official at the presont day receives his 
salary from the civil list. If the outlay, including tho £60,000, 
exceod annually tho £885,000 allotted, this is to be duly, notified 
to prrliamont, A Dill, vecontly beforo parliamont, allows tho Quoon 
the right of disposing of ostates purchased by her out of tho 
savings of her private purso, Sho may disposo of them by will; but, 
on the othor hand, is bound to pay all local and Stato taxes 
chargeable upon such estaics. 
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CHAPTER VI, 
TD SOVARLIGN’S FAMILY. 


No Lquality of Birth requisite. —Excoptional Rights of tho Queen Conaort in regard 
to ho Wortune,—Lhe Houso of Lords.—Tho Court of Law for tho Queen, — 
Coronation of the Queén Consért wnnecossary.—Quoon Dowagor,—Consort ofa 

* Quoon Regnaynt.—Rights of thio late Princo Consort.—Tho Hoir to tho Throne, 
—Ilis Consorti—Piincess Royal.— Royal Pamily.—‘ Royal Maiiago Act.” 


—Provision, + 
‘ 


Tun Queen of England is cither queen regnant, and, as such, 
enjoys all the rights of a king (vide caps. 1, 2, 8 of this hook), or sho 
ig queen consort, or queon dowager. Tho mariage of tho king 
is only: valid when dontractod with a woman born in wodlook ; if 
this reqiirementt be fully oliserved tho king of England may lawfully 
wod any Protestant whatever, however humble hor origin, for the 
English law does not recognize a mésalliance in tho case of the 
king.* Thus, Hdward IV, mavriod Lady Groy ;‘Mdward Prince 
of Wales, sén! of Henry VI., marricd tho daughter of Warwick ; 
and Henry VIII. married Ann Boleyn, Jane Seymour, Cathorino 
Howard, and Catherino Parr: simple English ladios and English 
born. aubjocts. ‘ 

Tho queen consort enjoys ceridin oxcoptional priviloges, which 
do, not pertain to any ordinary wondh, ‘Sho cm convoy Jonda, 
‘inherit and make Jeases without the conaurrenco of hor lord ; is 
capablé of “taking grants from the king, whoroas such grants 
betiveen husband and wife are, otherwise, invalid. Sho is om- 
powered, likewise, to sue and be sued alono, without “joing” 
her husband, / Tho law trots *her in all respects as an indo- 
pendent, unmarricd. worhan ( fome sole), and. not as a wif (fome 
coverte). Sir Hdward Coke alleges as the ground for this éxcep. 
tion, han the common law, that tho king ought not to be troubled 
on acgount of his houscholdaffairs, Palaces, however, and chattels, 
bequeathed to the qutoon for hor life, cannot bo freely disposed of. % 
She further enj oys freedom from toll and from amercement in any 


* AtThe oF crowning in England holdeth ‘whoso &] mat be, yeh true born with- 
that o king may*take a maiden to wife, al.” st Danaiger Chromik, p. 2o 
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court. Where the, law has not expressly oxemptod hor, hor legal 
relations aro dotormixed by tho common law. 

As regards tho protection of her person sho is put on the same 
footing with tho king; it is high treason 1o compass hor doath, or 
violato her person, Should the quocn consort commit adultory, the 
person committing the offonco and the' queon consonting aro pun- 
ishable aliko for‘high treason. If tho queon commit high treason 
she is arraigned bofore tho Iouse of Lords, as in the case of Anna 
Boloyn, By a statute passod after tho exooution of Cathorine 
Howard, it was mado high treason if tho queon, before marriage, 
deceived the king in the point of her continency. 

Tho coronation of a quoon-consort is nof a ceremony of ma- 
terial import, as has boon fully determined on occasion of tho 
claims assertod by Queen Carolino during tho reign of George TV.* 
In consequonco of tho judgment of the privy council, Queon 
Caroligo was not admitted to Wostminstor Abboy during tho 
coremony.t 

Tho gucon dowagor, “pro dignitate regali7’? no man can 
marry without special liconce from the king ; if she marry a poer 
or commoner, sho still retains hor regal dignity, A conspiracy 
against her life, attempts upon her person, and connection with 
her out of ‘marriage aro not regarded ag high treason, ‘The con- 

, Sor of tho roiguing queen is hor subjocb; ho eithor bears no titlo 
at all, or tho title of “king consort,” or “prince consort,” the latter 
having boen tho title conferred on Princo Albort. Gonorally speak- 
ing, the consort of the quoon has nob any authority in tho govorn- 
mont, rom tho time of Philip of Spain such authority was 
expressly withheld by Parliament, William IIT, on tho othor hand, 
mountod tho throne as ‘king rogent’ in conjunction with Mary, 

The lato Prince Consort could only have governed had tho 
Queen died loaving the Prince of Wales a minor. Ilo was a 
member of the privy council, and, as Lord Campbell oxpressly 
declared in the Upper House, was constitutionally bound, as ‘Con- 
sort,’ “to givo advice to tho Quoon.”’t ‘This viow was supported 
in tho Uppor Houso by Lord Aberdcon, and in the Lowor ILouso 
by Lord John Russoll.$ 


* Tho eoremonial on such ocension is + Tnughes, 6, 60, 
uasorbed in Shakesporo’s- Lewy IIL, tT Ann, Reg, 1864, 12° 
Act 4, a. 1, § dun. Reg. 1854, 10-129 
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Tho heir apparent is usually, by special cregtion, mado “ Prince 
of Wales,” and “Harl of Chester ;” as oldest son of the sovo- 
reign ho is, by inheritance, “ Duke of Cornwall? A conspiracy 
directed against him, or his consort, or against the eldost princess 
(the Princoss Royal), or adultery committed on either of tho 
above-named princesses, . or any viplgnt attompts against their 
persons, draws down the ponalties of high troason! Thé Princo of 
‘Wales has his own privy council, to which formerly an appeal lay 
from the Court of Stannary, in Cornwall. Tho royal family com- 
prises, in a more extended sense, all those who might lawfully 
inherit, that is, all the “ Protestant” descondants of the Hloctress 
Sophia. In the more restricted sense tho nearest relatives of the 
king constitute his family. ‘The younger sons and daughters have 
precodence over all Peers and Governmont officials, The brothers 
uncles, nophews, grandsons, and grand-nephows havo oqnal rank, 

The king has tho right" to supoxintend the education of his 
grandchildvon, even whilo their parents aro still hving, “By tho 
Royal Marriage Act 12 George ITI. c. 11, no doscondant of the, 
body of King Georgo II., other than the eae of princesses mar- 
ried into foreign families, is capablo of contracting malrimony 
without the provious consont of tho king; such of tho said de- 
scondants as are above the age of twonty-five may, howovor, 
after a twelyomonth’s notice given to tho Privy Council, contract 
marriage without the consent of the Crown, unloss both housos of 
parliament shall, before the oxpiration of the said your, oxpressly 
declare their disapprobation of such intended. marriage. 

Parliament generally, on the marriage of princes or princesses, 
makes the necessary pecuniary provisions ; the “ oldosi danghtor,” 
or Princess Royal, being especially favoured, as boing the object 
of one of the ancient feudal aids which the jest was entitled to 
claim, 
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CHAPTER VII. 
THE Court. 


Lord Stoward of the Iouschold,—Tronsuror.—Comptrollor.—Master of tho Tfouao- 
hold.—Sooretary of the Board of Groon Cloth.—Mistross of tho Robos-—Mastor 
« ofthe TWorse—Bishop of London,—Ohaplains.—IHoreditary OMloos, 

Tro court of the sovercign is thus composod :— 

In (L.) The Lord Steward of the Household, whose jurisciction is 
now very limited, and with roferenco to civil matters, has been wholly 
vtalon away by 12 and 18 Vict., cap. 101. (2.) The ‘Troasuror of 
tho' Houschold, and (3.) Tho Comptroller of the Household; the 
Lord Steward and tho Treasuror always sit in tlo Privy Council, 
Ajut’ the Comptroller only occasionally—all throe officos chango 
with tho ministry ; 3 (4.) The Mastor of tho Housohold, and (65.) 

sTho,Soorotary of tho Board of Greon. Cloth, do not chango with 
the ‘hinietyy’: they havo the supervision of tho servants, and 
contr ol of the household generally, 

“IL Tho Lord Ohamberlain, Vico-Chamberlain, tho Lords in 
Waiting, the Captain of the Bodyguard (Gontlomon-at-Azms), 
tho Captain of the Yoomon of tho Bodyguard, chango with tho 
ministry. hoy oxorciso control over tho royal apartments. ‘The 
Comptroller of Accounts, and tho Master of the Coremonties, avo 
pormanont appointments, ‘Tho Mistross of tho Robos is tho chiof 
of tho court Indies, There are bosidos, oight ladios of tho bed- 
chembor, sight bed-chambor women, and oight maids of honom— 
the latter being companions to the Queen, and bearing tho title of 
© Honourablo.” Tho Lord Ohamborlain presents to tho Quoon 
those who appear at court. 

1. Tho Mastor of the ILorse and tho Clork-Marshal (the 
office of Chiof Equorry being combined with tho latter) as well as 
tho Mastor of the Buckhounds, chango with tho ministry. 'Thoro 
aro besides, four oquories in ordinary, and four pages of honour 
in this department, 

IV. Tho Bishop of London is tho “ Doan in Ordinary’”’ of tho 
Chapel-Royal, He nominates a sub-dean, The royal domestic 
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chaplain is the “ Clerk of the Closot;” and has the right to say 
grace attable. With him officiate forty-cight other chaplains who 
‘ celebrate divino service daily in the Chapel-Royal. 

V. Of the heroditary offices tho following have remainod from 
tho times of tho Normans: (1.) Tho Harl Marshal; this offico is 
heroditary in the family of the Duko of Norfolk. Ho has to 
regulate the ceromonial at all tho great state fostivals, such as , 
coronations and marriages, is tho head of the “ Cowt of Chivalry,” 
and suporvises the “heralds” and the “colloge of arms.” (2,) 
Tho office of Lord Grand Chamberlain, honorary governor of tho 
castle of Windsor, is now discharged by the Marquess of Chol | 
mondely. (8.) The Marquess of Bxetor is horcditary Grand. ' 
Almonor, and has the function of distributing largesse amongst 
the crowd at the coronation. (4.) A titlo purely hereditary’ is that 
of “Grand Taleoncr of England.” It is now inhorited by the, 
family of St. Albans.* 

' 


* Gnoiat. 1. 566, 
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CILAPTER I, 


TND PXHCULIVE. 


Indopondence of the older Contral Governmont—Modorn Bureavoratie Orgnnization, 
—Compared with that of the Continont—War-Ministor,—No Ministor of * Wor. 
ship,” “Juatice,” or * Polico.’—Subordinates nol subject to bo Displacsd.— 
Soparation of tho Judicature from tho Administration of Justice—Financial 
System.—-No “special” mon at tho Hond of Affhira—Ministers shift from ono 
Departmont to anothor,—Patronage.—Seniority —Numbor of Officials, 


As compared with the continent, the sway of the executive in Eng- 
land is vory restricted; the powers of justices of tho peace are 
controlled by the right of appeal ; over corporate towns tho Govern- 
ment exorcises but a limited right of supervision. So far as the 
gentry, by means of taxation locally raised and applied, control the 
local requirements, the Government, by reason. of the social stand- 
ing of the ruling gentry, remains unimpeded in ifs general action. 
Lords-lieutenant, sheriffs, and justices of the peace, are so con- 
stituted that they can bear with all possible equanimity tho con- 
soquonces of their not being acceptable to “the powers that be.” 
‘When partios change, the individual who was found anything but 
agrecable under the retiring governmont, becomes the right man 
in the right place undor the succoeding ; on this account also, tho 
old local self-government romains tolorably safe guarded from 
governmental encroachments. That lords-lioutonant and other 
local functionaries, who happen to be nof approved of, shotild got 
dismissed,—that a Lord Sidmouth, on tho downfall of Napoleon, 
should try to egg on justices of the poace to a genoral vazzia against 
the press—are rare excoptions. Many of the newly-created local 
boards, on the other hand, help out the action of the contral 
Governmont; in this regard we find already, in full play, the 
modo of legislating, prevalent on tho continent, ¢, ¢, by means of 
ministerial “orders” and “regulations.” ‘The acts establishing 
certain institutions empower the central Government to lay down, 
within o certain range, rogulations having binding force. There 
is ample scope for the employment of such regulations in matters 
affecting the poorer classes. In lieu of the courts introducod by 
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ie ‘ 

the Local Governmont Act of 1858, we find substituted, the arbi- 
trary powers onjoyed by ‘a “ Ministor of the Intorior ;” measured 
by a continental standard, howovor, such powors are, as yet, vory 
rostricted, Tho mofo, howevor, local bureaucracy usurps the place 
of local solf-governmont, the greater will bo the effort to intro- 
duco, through thé agoncy of tho oxecutivo, tho inovitable checks 
and rostraints ovor accompanying tho system. "or tho timo 
boing, it may be takon as a gonoral rulo, though subjoct to nume- 
rous oxcoptions that, in the most important concorns of state, tho 
English Government oxorcises noithor legislative nor judicial 
control by means of oithor “ Rescript” or “ Information,” 

Tho functions of every branch of Governmont—jurisdiction 
over tho church, the army, and tho administration of justico, are, 
mayhap, moro fully matured in Dngland than elsewhoro, bub in 
almost overy dopartmont there is wanting that ubiquitous “ mini- 
stration” which, directod and controlled by ono mastor-mind, 
seroncly robed in light and powor inaccessible, by means of a 
throng of agents intrudos into every sphore of action -— 


“Straight at ono stroke umtumbored thyoads uplift, 
Tho shuttle, darting to and fro, fm binds, 
‘With trackloss haste, tho wob ; full-sure and swift, 
A thousand filaments with ono movo winds.’”* 


Bngland, sooth to say, during tho last thirty years has mado 
roprottablo progross in this direction, but the wido-spread arms 
of hor buvoaucracy aro oither not far-reaching onoygh, or are nol 
iniformly'dovoloped. 

If wo scdn moro narrowly tho leading dopartments, wo find 
them without any visible ministorial hond ; tho army is sundorod 
from the rango of governmental lifo; by iis officor-class it is 
intimately allied with the gontry, and yot loads an oxistonco 
completely isolated both as regards the Stato and the community 
at largo. Tho Secrotary of War is.merely a kind of mouth-picco 
in Parliamont and tho Cabinot for military affnira ; ho is a purely 
govornmont-official, and has no direct action in military mattors of a 
tochnical naturo, or with tho personnel; the commeandorship-in-chiof 
is virtually under his control, but it is only in nominating to tho 
higher posts that ho reprosents tho intorosts of his party. 


* Goathe, 
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Thoro is no “ minister of worship ;” the legislation in-rolation 
to church matters perisining to tho Sovercign and Parliament. 
The nomination of the! dignitaries, so far as nob otherwiso con- 
trolled, dopends on the Crown, or in other words, on tho Premier 
for tho timo being, and tho Jord Chancellor. Tho limited 
powers of the Education Commitieo of the Privy Council are 
aot to be compared with those exercised by a “ Minister of In- 
sauction.”? 

Neither has England any “Minister of Justice.” The Lord 
Chancellor, in regard to the new County Courts has, indoed, 
acquired certain powers of the kind, in respect to the nomination 
of the judges of these courts ; the appointmont of the other judges 
is oxercised by him in conjunction with the Premier and the 
Home Secrotary. 

Still less docs England endure, in the continental sense of 
she torm, a “ Ministor of Police,” having undor him an array of 
ofiicials wholly subject to his direction. The really “acting” 
lunctionaries of the sevoral departments are not affeotod by the 
shange of partios. Tho patronage is merely “conveyed,” the 
cespoctive parties having too much consideration for the exi- 
zoncios of the public service to displace the officials on ovory 
oarty change. ‘The English Govornment, as influenced by 
‘party,’ should be concoivod of as a pedestal of bronze, 
whoroon, according as circumstances m'go, ono or other party» 
oador is uplified; it is of little moment whothor to-day, Lord 
Derby, or to-morrow Lord John Russell, or the noxt day, Lord 
Palmerston takes his stand thereon, tho podostal will still romain 
solid and unshalkon. 

The’ severance of the judicature from tho administration has 
iakon a courso widely different from that prevailing on tho con- 
anont, Govornmont functionaries, as a rulo, hayo no jhzisdiotion 
whatever, so that whatover dovolyes upon the ministers of justice 
s simply incumbent upon them in mere course of law. On the 
othor hand, we find tho courts of law acting as final courts of 
yppeal in the case, of certain governmont officials, magistrates, 
ind justices of the peace. This separation of tho judicature is 
iwther indicated in technical phraseology ; the purely executive 
being styled “ ministorial,” and tho other “judicial” officos, 
The functionaries purely executive are—the officials of tho customs, 


t 
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“rovenuo, and post-olfico—so far as thoy havo not to, dotormino 
appeals—and, finally, the “ polico.” 

The contro of gravity of the Stato goyernmont ics in its 
financial system ; the administration of the revenues pertaining to 
the Stato alono, without any co-oporation on tho part of local 
governing bodios. ‘ Municipal’ taxation is wholly distinct ; tho 
Stato deriving nothing thprofrom ; the coffers of tho State, how- 
ovor, ‘éften afford) aid for municipal purposes, 

Tho parligmontery chiols, of tho several dopartments avo, 
genovally sperking, nob men “‘ specially” qualifiod; tho Lord 
Chaneslloy alone, who ,is gonerally a, lawyer of great reputo, 
forming the solitary exception. Tho remaining departments are 
genorally filled by mon who haye gained their spurs in pariia. 
mentary contests; as a’mattor of courso thoy make over the 
actual govorumont to tho fixod under-soorotarios of Stato and 
othor olficials holding pormanont appointmonts ; heres they aro 
only able to act upon broad genoral principlos, ‘Tho routine of 
Govornmont thus novor gots disturbed, and go far ag bureaucracy 
in its actual working doos obtain in England, its machinery moves 
with groator ropularity and smootlnoss than olsowhere, Dis- 
arrangoments resulting from political prossure aro just as little 19 

“be feared withih tho range‘ of tho ministerial dopartmonts, as in 
tho local fovorning bodigs, sooing thal antagonistic tondoncies 
and principles ‘of administtation, ospocially within the sphere of 
tlio Stato Goyermmohi, axo mung fostoved by oither of tho ruling 
partics. Steg 

Tow Sasily Bn$lish ministors shift from duo department to’ 
ayother may bé illustrated bye a fow oxamplos, een par bly from * 
tho pitosenf Cabinet. + 

bord Palnoxston, tho seaal premier, was, ‘for a long time, 
“Minister of ‘Toroign Affairs ;” in 1852, onder the Abordeon 
Cabinet, hg ava’t “ [ome Scoretary.” THe actual Scorotary” for 
War, Sir G. Comowall Lewis, has boon proviously “ Chéncollor 
of tho Exghoquor” and “ Scovetary of the Ilomo Offico;” tho 
present Sooretary of, tho Tlome Offico, Sir Ggorgo Groy, was 
formerly Chancellor of the Duchy of Lancaster; Mr, Cardyvoll, 
who now fills this office, was previously General Scarptory for 
Ireland, and, in a former ministry, President of the Board of 
Trado, ‘The lato Sir’Jamos Graham was, in 1818, Tlome Sooro~ 
tary, and tn 1853 became tho First Lord of the Admiraliy, 
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The English Civil Sorvice aystem i is availed. of'as a refugo, for 
the dostituto, whorg the frionds and supporters ef the ruling 
ministry may bo comfortably cared for: Little as it may intérest 
John Smith,” tho clerk, as to whethor Lord Derby or Lord 
Palmerston be at tho head of the Treasury, it is all-important to 
scoure a patron among tho miling powors, in ordet to gob tho 
ontrée into a dopartmont, the nominatign of alniost all the-officials, 
from tho “heads of departmont” downwatds, being. carried out 
by ments of patronage. Complaints long and loud have ofton- 
times been raised relative to this monster abuso, ae Nothing can 
exceed the greed, the selfishness, the insatiable appetite, and the 
blameable neglect of all claims that aro, based on merit and apt 
qualifications, as is too frequently tho case with peoplo in a high 
position,”* onco exclaimod Mr, Windham, i the Tlonse of 
Commons, If apostin the “Stamp” or “ Post Office” fall vacant 
anywhere, the minisigy writes" to ‘the’ bospoctive momber of the 
loeality—provided he belongs to his party--bogging him to pro- 
pose a candidate. , Mr. Walmsley, a woalthy radical, once applied 
to the ministry for some favour, which toy wore unable to cusura, 
soon afterwards he received, by way ‘of atonement, an opon 
momination for an gppointment in the Post Offico, everything 
being fillod out saving tho name. In, sevoral departments oxaminar, 
tions have been introduced. very candidate for an appointment 
is oxpocted ¢o pats tho examination, should if howovor be * dis 
ponsed” with, patronage,-as in tho gqod oll timos, spreads, tis 
protecting shield over tho oxamineo. tyr 

Néwover groat tho drawback’ prosonted by the Nnglish Civil 
" Sorvice system, it is withal protected, from All sycophancy 

and sorvility which cannot, ‘as insothor lands, advantage the ‘sub-" 
ordinates in any measure, prqmotion by fayour boing tnlnown.}' 
Heads of departments are nominatod for life, and, are taken Tron 
thie hedy of clorks, the fule of seniority” boing iphold by % aspovt 


‘ 


a Bansnrd, Debates, xiv, 768, 

+A. universal thixet aftor salaried 
public employmont sis the worst of all 
gooinlymaladies ; 16 infeois the whole body 
pohtis witht a vonnl and soi vile humour, 
which in no way excludes, eyon amon, 
thoso who may be the bost paid, the epirit 
offaction and anarchy. It creates a crawd 
of hungry suitors, capable of every oxcass 


¥ 


to satisfy their longingé,‘and fit instru. 
mente for ovory baso pttridso a3 soon as 
thoy me in pines, A population of placo- 
hunters is tho most dospioablo of all poo- 
ple, Thoro is ho ignominy of which it 
it is not oapnblo.’—Do Montalombort, «, 
"Politoat future of England. 

+ fT Gnoist, 1.602694, 
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de corps,” and only after long service do thoy attain to'the higher 
posts, without roferonce to any moro patronage. : 

By law every official appointmont determines on demise of tho’ 
sovorcign, the appointment is, however, always renewed. Tho 
dismissal of on official is almost unheard of; lettor carriors and 
sorters, who ard only appointed ‘at a weekly salary, aro oqually” 
protected by this obyorvanco.” On one occasion, in consoquonco , 
of tho dismissal of a lettor carrior, 2160 folio pagos of ovidonco 
wero laid bofove parliamont.* 

+ Tho consus of 1851 gavo 64,2244 salariod civil functionaries, a” 
ody crowd of officials assurddly, considering the vast number 
of town and municipal offices, purely honorary, and the total 
absence of government railway functionaries, etc., with,” which 
tho Continont swarms. 


* Gnoist, i, 209, + Ibid, i, 681, 
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CHAPTER II. 
THD *PRIVY COUNCIL. 


. Coke respecting the Privy Counoil;—The Five Ministors since tho Accession of the 
House of Lancaster.—Authority of Privy Council.—* Star Chamber.?— The 
King in Council,’—-Nomination of Pryy Counoillors,—Duties of Privy Council. — 
Mombers theveof.—Their Oath.— Juntos.— Cabal Onbinet—Lord Somers 
against “ Cabinets."—~Prohibition against Cabinet Govoinment by' the * Act of 
Settlément.’"—-Cabinet and Privy Council on the Death of Queon Anno~—Tho 
" Cabinct” unknown to the Law of England.—Sir G, Cornenall Lewis and 
Macaulay respecting the same.—Unimportance of the Privy Council.—The Right 
to cause Persons to bo Arrested in caso of High Tvenson,——Judicial funetions,—- 

‘Standing Committees.—JTudicial Committee.—Committee of Privy Council for 
Edneation,—I'unotions of the Board of Wealth, : ’ 


“ee Ture ig a most noble, honourable, and reverend assembly of the 
king and his privy council in the king’s court or palace ; with this 
council the king himself doth sit at pleasure. ‘Theso councillors, 
like: good sentinels and watchmen, consult of and for the public 
good, and the honour, defence, safety, and profit: of the roalm.’* 
Thus does Coke iniroduco his description of the first governing 
authority of the realm, which has really fallon into disuso, but 
which continues withal intact, 

Out of the “Magnum Concilium” there was, ab an carly 
period, formed a more select body, especially during the minority 
of Richard II., which gave advico touching the requirements of 
the realm, If numbered in its ranks the judges of the Exchoquor 
and the King’s Bench; was called the king’s “continual,” ov - 
“permanent” council, in contradistinction to the “ great councils,” 
which met only in consequence of special writ of summons,t In 
the fourteenth century, the following genorally belonged’ to it, the 
five ministers, two archbishops, and fivo other peors or distin 
guished personages.t Since the abolition, udor Henry IL, of 


* Coke, Inst. iv. 0. 2, The proceedings during the wara, of the 
t Nicolas, Proceedings and Ordinances ‘Roses are unfortunately nol extant, 
of the Privy Council of England, com- t Pauli, ii, 662. 


mencmg 10 Rich. IL. to 88 Ion. VIII, 
ie 
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the office of “ Justiciarius tolius Anglie,” and since the office of 
Lord High Steward, “ Senescaleus totius Anglia,” ceased to be a 
permanent-office with the accession of the house of Lancaster, in 
which family it had, since the time of Henry III., been here- 
ditary, tho five ministers were :— 

1. The Lord High Chamberlain, at the same time admini- 
strator of certain offices, 

2. The Lord High Constable (Oonstabularius totins Anglic). 
This hereditary office first appears under Stephen, the kings 
having till then always commanded in person. Subsequently it 
became merely an honorary office, from the moment when the 
command in the feudal army, and the functions of tho office df 
treasurer began to be administered by a “ commission.” 

8. Keeper of the privy seal. 

4, Chancellor (Oancellarius), generally an ecclesiastic. 

5, The Lord Treasurer: in former times frequently an ecclesi- 
astic, but since Henry II. a “ baron” of the Exchequer.* ‘In the 
year 1406, there belonged to the council the Archbishop of 
Canterbury, the Bishops of London, Winchester, and Durham, the 
steward, lord treasurer, the keeper of the seal, and other notables.* 
At an early period, the parliament evinced much solicitude 
respecting the appointment of the members of the council; and 
though both their nomination and removal were vested in the 
crown, the sovereign seems to have been careful to select those 
who were acceptable to the lords and commons, The regulations 
by which the council was governed were often the subject of 
parliamentary discussion, The members df the “ continual 
council,” in the reigu of Richard II., and apparently in that of 
Ilenry II., were appointed for one year only, at the expiration of 
which they were again usually chosen, unless any charges of 
abuse of office were brought against them, or their request to be 
allowed to retire had been complied with. . 

This privy council sat ordinarily in the presence of the king, 
and generally between the hours of eight and nine in the morn- 
ing.t It deliberated, first of all, upon the affairs of the king, and 
then upon legal matters. In the latter, the council had concwrent 
jurisdiction with the “ King’s Bench” and the “ Chancery.” t Even 


¥ Nicolas, Proceedings, fo. i. 295, Council, 8tk March, 18 Ric, TIL, 1890; 
+ “Les -seigneura du consail se tail- Nicolas I, 18a. : 
Jant estra au consail parentre oyt e& noef t Palgiave, Lie King's Council, 18, 


de la clokke au plustard.”—Ainntes of 19, 
' * 
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so early as 25 Edw. ITI., however, many complaints were raised by 
the parliament against the transgressions of the privy council in 
regatd to the administration of justice.* At all events, the privy 
council was then decidedly an instrument of the royal despotism 
for the purpose of encroaching on the ordinary jurisdiction, It 
was in consequence of the antagonism to the See of Rome that the 
king’s council first acquired its legal jurisdiction by statute.t A 


contest which Richard II, had with his great council (parliament) « 


has been preserved in the minutes of the year 1389, hoy afford 
evidence that the king’s council acted with the consciousness of 
being yesponsible to the parliament for their conduct ;} the privy 
council promising in no way to disturb the common law for tho 
oppression of the people.§ Notwithstanding this, wo find tho 
complaints of the commons touching the oxtraordinary jurisdiction 
of the council repeated under the reigns of Henry IV. and Henry 
V.|| The council gave final decision in ponal cases of a lower 
nature: thus, on 19th February, 1407, several persons who had 
used unlawful nets and kydels in fishing, at the suit of the mayor 
and aldermen of London, were condemned by the privy council. 
* The suits which that body took upon itself to determine were of 
avery various nature, The council which decided the gravest 
matters of state, fixed likewise the wages of the king’s clock- 
maker.** Special ecclesiastical cases were sottled in this court, A. 
monk, who, with the Popo’ 8 dispensation, passed from a loniont 
order to one more severe,’ craves the king’s pardon for nob having 
asked his license beforehand.t+ The nuns of Rowney bagged tho 
king’s ‘permission to admit as confessor to thoj nunnery an old, 
holy monk, they being unable to pay a vory dear confessor, and 
being very loth to take a young oneft 
Whether the notorious “Star Chamber” was a special com» 
«mittee of the privy council or a separato department, has been 
much controyerted. Tho latier opinion would seem to have the 
greater number of ipholders. So early as the reign of Edward 
OI. a select body from the Privy Council sat in the “ Chambres 
des Btoiles,” so called from the stars painted on the coiling.§§ * 


* Palgrave, The King’s Counvil, 36, 4 Proceedings, Go, i. he 
7. ** Ibid jrii, 289—201. 
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The star chambers were, probably called into existence by the 
transfer of the extended jurisdiction of this court to another court 
of law, comprised in great measure of the members of the privy 
council,* 

The fact of the privy council, as such, having been confounded 
with the Star Chamber, has arisen from this: the entire privy 
council formerly held its sittings in the Star Chamber itself.+ 
In the times of Henry VII. and Henry VIIL., the privy council 
sat at Whitehall and Greenwich. Its griminal jurisdiction was 
shared with the uew court of the“ Star Chamber.”{ Before the 
latter degenerated into a mere engine of state, it was not devoid 
of utility, Against noble offenders recourse to the Common Law 
was of no avail, for there was no jury in the country bold enough 
to pass sentence upon them. Hence, the power of the Star 
Chamber in the time of Henry VII. had become indispensable for 
the preservation of the rights and liberties of the people.|| In the 
year 1586, the insurgents of York complained that the privy council 
was then formed of too many people of humble birth. The privy 
council of Henry VIII. had in no wise the weight it had in the reign 
of Henry VI. Henry VIII. very often in matters of foreign affairs 
dispensed with his privy council.{ The jurisdiction of this privy 


* Hallam, Const, Hist. i, 


+ they ‘were summoned beforo the Star 
There belonged to the Star Chamber, 


Ohamber or the Privy Council. Tho 


the Lord Ohancellor, the Lord High 
Treasurer, the Lord Privy Seal, a bishop, 
a lord of the Privy Council, and the 
Chief Iusticos of tho King’s Bench 
and the Common Pleas. 

This new court of jurisdiction, orga- 
nised by Tenry VII, m 1487, owes its 
origin to the domees of this king, di- 
yeoted against the armed combinations 
and giving of liveries, Tho act in ques- 
tion 18 entitled An Act giving the Court 
of Star Chambor, authority to punish 
divers misdemennours.” con praises 
the court as being composed ont of good 
elements, ‘This may have been the case 
atthe commencement (Pauli, vol. v., 543), 
gradually, howover, tho jurisdiction of 
this court took extension, It censed from 
merely serving * to bridle stout noblemen 
and genttomen ;" and was taken advantage 
ofto deprive tho burgesses of the privilege 
of being tried by their peors, Efforts were 
made on the part of the Star Chamber to 
influence jor. Tf they entered a favour- 


able yerdict in cases of political trials, 


judges themselves acted as Srramnlcolly 
in the second year of Queen Mary ; caua- 
ing a jury, who had returned a favourable 
verdict, to be inenrcerated incontinently, 
without troubling the Star Chamber to 
interfero. Tho proccedings of the Star 
Chamber, conducted mquisitorially, with- 
outa jury, and with the employment of 
torture, were perfectly arbitrary. ‘The 
judges, appointed at tho king’s good plea- 
sure, pronounced sentences of finas, im- 
prisonment, and death (Hallam). At tho 
time of the gunpowder plot two Catholic 
jords wero fined by this court, because, 
yy thbir absence from the Upper Houss, 

“they had given occasion to suspect that 
they were partizans of the conspiracy, 
The Long Parliament, finally, put an end 
to the monstrous existence of this court. 

+ Hollam, 

t Palgrave, The King’s Council, 99. 
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council was under his reign very arbitrary. ‘The rack both in this 
court and in the Star Chamber was frequently employed.* No 
right was secure before the scrutinising power of the king’s 
council. The rights of corporations were not safe under its guar- 
dianship.t It had acquired by statute a large authority in com- 
mercial matters, in fixing the highest market priges for sugar and 
Gascony wine.t 

The sovereign of England surrounds himself with his privy 
council (the king in council”), and is advised by the same in 
yeference to the exercise of those prerogatives wluch aro not exer- 
cisable with the assistance of parliament, The sovereign is the 
sole constituent of the privy council. The numbor of the privy 
councillors amounted in 1540, under Ienry VIIL, to nineteen 
members ;§ under the Stuarts, generally to twelve members 
only, But whon Sir William Temple re-constituted the privy 
council in 1679, and composed it of men of all parties, Charles IT. 
nominated to the same councif'the fifteen highest state functiona~ 
ries, ten lords and five commonors, as members. The number of 
privy councillors is now unlimited, Every Englishman is qualified 
to become a privy councillor, but a naturalized subject is not, the 
* Act of Settlement” forbidding this, Parliament may, however, 
make exceptions, as in the case of “ Prince,” afterwards King 
Leopold (56 George II. o 12), and Princo Albert (8 and 4 Vic, 
ce. 1), Tho lord president of the privy council, who is generally 
a member of the cabinet, alono holds his office by virtuo of a royal 
patent; the other privy councillors sit meroly by special nomina- 
tion. In 1855 there were about 192 privy councillorsin the king- 
dom. To all tho sittings, held evory three or fow wooks, the 
members aro specially summoned by the lord president. Six 
councillors and the clerk of the council aro sufficiont to constitute 
a full meeting. The privy council at large has not been re-sum- 
moned since the announcement of the marriage of Queen Victoria, 
By 6 Anne, c. 7, the members hold their office till the expiration of 
six mouths from the demise of the sovereign, in case it has not 
been otherwise determined. Generally speaking, the old privy 
councillors are confirmed in their office. The king may strike 
out any privy councillor from the list. This has not, however, 
occurred since 18085, 
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The lord president Jays before the sovereign the business 
and decisions of the privy council. In like manner the lord 
privy-seal, who is now a minister without a seat in the cabinet, 
is bound carefully to inspect and to draw up a report of all the 
nots of state which the sovereign has to sanction, even when 
the contents thpreof are not conformable with law, or not ex- 
pedient, 

The lord privy seal, with the exception of giving advice in the 
cabinet, has simply to affix, or cause to be affixed, once or twice a 
week the seal to acts of state.* The Queen is not bound by the 
advice of the privy council, though under the obligation of sum- 
moning it upon all affairs of state, Any minister may, on his 
side, refuse to carry oub or recognize any royal act which has not 
received the assent of the majority of the council. At law the 
privy council has ever been a mere council-board, the sovereign 
alone finally pronouncing. Even the judicial committee has but & 
formal right of propounding, the dheon issuing the definitive de- 
cree in council. 

To the privy council belong ordinarily of late years the 
prince of the blood, the two archbishops, the Bishop of Lon- 
don, the lord chancellor, the first lord of the admiralty, certain 
of the superior judges, the Speaker of the House of Commons, 
the president of the board of trade, the paymaster-general of 
the forces, and certain other special functionaries who are 
ordinarily summoned to be present at the sittings of the privy 
council, 

The oath which privy councillors have to take indicates the 
scope of their duties. They swear “to advise the queen according 
to the best of their cunning and discretion; to advise for the 
queen’s honour and the good of the public without partiality 
through affection, love, meed, doubt, or dread; to keep the 
queen’s counsel secret, to avoid corruption, to help and strengthen 
the execution of what shall be resolved; to withstand all persons 
who would attempt the contrary; and to observe, keep, and do all 
that a good and true counsellor ought to do to lus sovercign lady 
the queen.”’t 

Every privy councillor is responsible for his advice. The mode 
indicated of advising upon affairs of state in a deliberative assem- 
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bly freely summoned by the sovereign, in which men of all parties 
were present, was first disregarded by Charles 1., by means of 
his Juntos, and subsequently by Charles II. and his “ Cabal,” 
which, in conjunction with the king, aimed at re-cstablishing, by 
such an engine of despotism, arbitrary power, Tho “ Cabal,” ad- 
vised in secret,* obtained the sanction of the king without the 
assent of the privy council, and merely presented pro forméd their 
decisions to the council. When, howovor, Sir William Temple 
became the first counsellor of the king, the latter promisod to rid 
himself of the advice as given by the secret committees, and to 
return to the old practice, Sir William Templo declared heroupon 
to the king, “that if he did not think the persons or number of 
this present council smted to his affairs, it was in his power to 
dissolve them, and constitute another of twenty, of ten, or of fiye, 
or any number he pleased, and to alter them again when he would ; 
ut to make counsellors that would not counsel, I doubt whether 
it were in his majesty’s power or no, because it implied a contra- 
diction, Also he could not understand how an affair which had 
previously been decided in tho council, might be changed in the 
cabinet,?*+ 
A curious illustration of the way in which Charlos IT. conversed 
with his ministers across the council-table, exists among the 
papers of John Evelyn, son-in-law of Sir Richard Browne, clork of 
the council, ‘This paper is now in possession of one worthy of 
John Hyvelyn’s name and ostate, On a sheet of foolscap paper, 
without dato, is prescrved tho following written convorsation, 
which took place across the council-tablo, in the following exact 
terms +— 
a 
King— Must there not be a letter to the K. of Trance by 
Mon, D’Estrada, if there be, lett it bo propared, 
“oO, RY 
Lord Chancellor Clarendon— Tt will be necessary to write, 
though you have no letter on your hands, but if you have 
any letter upon your hands unanswered, as I suppose you 
have, itis fiti it should be delivered, that notice may be 
taken of it (i.e, by the council), I pray call to the secre- 


* Hallam, ©, F,, ist, 260. Sir W Temple's Works, vol. ti. pp. 682— 
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taries to know if they have any such letter in their hands, 
and then I will give direction for preparing what is fitt, 
which must be done this night.” 

King— There is never a letter upon my hands, the sintioh 
of this letter ought to be upon the returns of the Ant, ' 


and our private correspondence, 
CO. RY 


At the foot of this interesting document is written by: the 
hand of John Hvelyn, recording what he learnt from Sir Richard 
Browne :— 

“This is the usual intercourse of his Ma", and thet Lord 
Chancellour at councill-table at somo interval of business 
delivering the paper to each other,””* 

The Revolution in 1688 reverted anew to the system of 
governing by means of a section of the privy council, which 
speedily was to develope into a parliamentary section, Tho 
relations of the cabinet to the government of the realm will be 
descmbed when treating of parliamentary government. All the 
powers of the privy council, m so far as special committees 
thereof are not ranked as purely independent boards, have, 
since the period just named, been centred in the “ Cabinet,” 
the privy council only taking a silent part in the high acts 
of state, 

This important political transmution was not effected without 
keen opposition. Somers calls the cabinet “a now thing, in- 
vented by bad ministers. Itwas unheard of that affairs like peace 
and war should merely be treated of in the bosom of a secret cabal, 
and only pro forma pass through the privy council as through a 
conduit, in order to procure for the resolution of the cabal the 
needful authority from the people.”+ 

By the Act of Settlement 11 and 12 Williem ITI. ¢. 2, the 
standing practice of “Cabinets” was declared as illegal. Allacts of 
state were henceforth always to be advised upon and signed by 
the privy councillors specially summoned.{ The respective clause 
of the Act of Settlement was, however, by 4 Anne c. 8, again 
withdrawn ;§ whereby affairs returned to their old position, for os 


* Parl, Rem., vy. } Tintlam, O, H,, iii. 250. 
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the privy council did not owe its existence to the Act of Seltle- 

+ ment, the removal of that clause could not abolish the privy 
council and create for the cabinet a better legal foundation than 
it previously possessed, 

On the approachmg demise of Queen Anno the full authority 
of the privy council revived ; Bolmgbroke, and the majority of his 
cabinet, had already decided on recalling the Stuarts, when the 
‘Dukes of Somerset and Argyle, in their capacity of privy coun- 
cillors, uninvited, but in secret understanding with tho Duke of 
Shrewsbiry, one of the cabinet ministers, appeared in the council 
chamber of the cabinet, or, as Smollett* affirms, in the com- 
mittee of the privy council, On the advice of those so assembled, 
the Duke of Shrewsbury received from the queen the office of lord 
treasurer; thereupon the entire body of the privy council was 

“summoned, Thus, despite the treason of the majority of the 
cabinet, the Hanoverian succession was rescued.; On the acces- 
sion ‘of George L, he summoned a privy council, consisting of 
thirty-three members, and, in conjunction therewith, a Cabinet 
composed of eight members, Ilow far cabinet government in 
England is expedient, and how far benoficial, will be discussed 
in Book VN. The only question now to be treated is, how far 
the constitution of a secret committee, deliberating without any 
record of its proceedings, is reconcilable with tho old cus- 
tomary law of England and with tho actual legal authority of the 
privy council. 

The “ Cabinet” veils its existence from the laws of the land. 
This has never been indicated in a more tronchant manner than by 
a member of the present cabinet, Sir G, Cornewall Lowis. Onthe 
20th July, 1859, in answer to a quostion from a member who was 
desirous of knowing the names of the members of the new cabinet, 
he says :— The House of Commons was not liko a court of justice, 
which only took notice of the facts proved before it. The hon, 
gentleman asked for a list of ministers of the crown; but it was 
not very clear what was meant by that. Did he intend to include 
the officers of the household, who were also ministers of the crown, 
or the under secretaries of state? It would be necessary if the 
motion were agreed to, that some moro precise language should 
be used in it, Again, the hon. gentleman required cabinet minis- 


* Smoliett, 2ist, Zug. b. x1. 0, 43, + Mahon, i. 96, 


170 THE ENGLISH CONSTITUTION. 


ters to be distinguished from others; but it was well known that 
the cabinet was not recognized by the constitution of this country, 
the House of Commons had never recognized the existence of 
such a council in any of its authentic acts; it was merely a volun- 
tary meeting of certain ministers, and the archives of the country 
contained no means of distinguishing between a cabinet minister 
and. any other.” ‘ 

Macaulay, while a jealous upholder of cabinet government, 
and although he terms its opponents “ old-fashioned politicians,” 
nevertheless observes :— Strange to say, the cabinet continues to 
be altogether unknown to the law, the names of the noblemen and 
gentlemen who compose it are never officially announced to the 
public, no record is kept of its meetings and resolutions, nor has 
its existence ever been recognized by any act of parliament.”* 
In another passage he terms it, “ An institution which is unknown 
to the country, a state organization which no statute mentions, 
and of*which historians like Delolmo and Blackstone take no 
notice.”+ Hallam regards this innovation very adversely.f 
Bowyer§ also concedes that the cabinet has no legal existence, 
and one of the most recent writers|| says, “I am glad to say that 
the words minister, prime minister, cabinet, and the synonymous 
word ‘administration’ are as strange to our language as to our 
laws,” In an edition of Blackstone, published in 1856, to which 
questions on the Text are appended to the text, we find the follow- 
ing :— From what time has the cabinet ‘usurped’ the functions 
of the privy council ?”?{ 

«Her Majesty’s most Honourable Privy Council” has retained 
all its functions legally; the privy council accordingly exercises 
by law legislative, judicial, and administrative powers. In the 
privy council the Queen issues all important proclamations ; orders 
for the dissolution and prorogation of parliament; declarations of 
war; the laying on of an embargo; and the execution of interna- 
tional treaties. All these matters, however, the cabinet has pre- 
viously resolved upon, and they are only formally sanctioned in the 
privy council. In like manner the decisions of the privy council 
respecting laws and ordinances for colonies which have no legis- 
lature of their own, ratification or rejection of resolutions of the 

* Hist. Eng. § Bowyer, 128, 
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colonial legislatures, decrees for the Channel Islands, grants for 
the regulation of towns since 1835, tho indication of places where 
agsizes are to be held, regulations concerning quarantine, and 
granting of privileges of copyright, are merely introduced, the 
actual resolutions respecting the same taking place in the cabinet. 
In the privy council, on the other hand, important concerns 
having reference to the royal family are brought forward ; resign- 
ing ministers surrender their seals, and succeeding ministers 
yeceive their seals of office from the hands of the Queen, after 
having been sworn in as privy councillors. 

When the privy council sits as a court of record, the Queen is 
not actually present. Such court of record is, in fact, merely o 
committee of the cabinet; it can carry out investigations touching 
political crimes, issue orders of arrests conditionally upon the 
observance of the Habeas Corpus Act; it is authorized to recoive 
depositions on oath, and relegate the accused to the ordinary 
courts. Through such court of record the mental condition of 
George IIT. was inquired into, and the claims of Queen Caroline 
to be crowned. were rejected. Itis the privilege and the duty of the 
privy council to inquire into all crimes against the state. When. 
ever the Habeas Corpus Act has been suspended, an extensive and 
oftentimes tyrannical use has been made of the priviloge in the 
matter of arrests, particularly at tho time of the French rovolution, 
In all legal matters in which the ordinary courts of law, and even 
the courts of equity, are unable to afford relief, an appeal lies 
“to the Queen’s Majosty in Council,” Upon any such appeal, 
petition and remonstrance being made, committees of inquiry may 
be constituted. 

There are also “standing committees” of the Privy Council con- 
stituted by force of special Acts of Parliament ; the Board of Trade, 
as a distinct body, dissevered from the Privy Council, being an 
instance. “ The Judicial Committee of the Privy Council” exists 
likewise as a separate body, endowed with all the power of a 
legal tribunal, although it only formally receives from the Queen 
the right of propounding, the latter nominally determining the 
questions raised.* 

From the nature of its composition, the committee is unfettered 
by party influence; it comprises tho Lord President, the Lord 
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Chancellor, and all the privy councillors who, either for the time 
being fill, or have filled, the office of Lord Privy Seal, Fitst Lord 
Commissioner of the Privy Seal, Chief Justice of one of the courts 
of law, the Master of the Rolls, Vice-chancellors, and Judge of 
the Court of Bankruptcy. The Queen may further nominate four 
other judges, two of whom must have served in the colonial pos- 
sessions, The court is fully qualified to sit whenever the Lord 
President, and three other members of the court are present. It 
is empowered to examine witnosses on oath, and to summon a 
jury for the establishment of facts. This committes is a Court of 
Appeal in the last resort :—* 

I. From sentences of the Ecclesiastical Courts,f in sentences, 
against ordained clergymen ; all archbishops and bishops who aye 
Privy Councillors sitting as judges. - 

IL. In matters of “ prize,” 

III. In decisions in the courts of the colonies and the Hast 
Indies. 

IV. In matters of lunacy or idiotcy ; appeals from the decisions 
of the Lord Chancellor being brought in this court. 

V. Relative to the grant of patents and the extension of the 
time of patent grants. The proceedings in this court are very 
protracted and expensive. 

Another “standing committee” is that of “the Committeo of 
the Privy Council for Education,” which exists since 1839. It is 
composed of the Lord President, the Home Secretary, the Chan- 
cellor of the Exchequer, and three or four other members of the 
Privy Council, Touching the granting of disposable money, only 
tho Lord Prosident and four members of the Privy Council may 
finally determine, By 19 and 20 Vic., c, 116, the Queen is 
empowered to appoint from time to time a Vice-president of 
Education. In 1884 Parliament made its first grant of £20,000 
for national education. In 1850, however, we find the figures in 
the Budget amounting in Ireland to £120,000; im Great 
Britain £110,000; for pupils in parochial union schoola, £35,000 ; 
in all, for schools, science, and art (exclusive of poor schools), 
£878,057; of which £44,514 for the British Museum, £1800 for 
purchases on the part of the same. In the year 1860 Parliamen- 
tary grants for public education amounted to £798,167, 


* Burns, HE. L. i, 64. 4 + Bowyer, 128, 


THE PRIVY COUNCIL. 178 


To indicate more fully the develosment of the system, we sub- 
join the Statement of the Ustimates for 1862-8, compared with 
those for 1861-2 :— 














1862-8. | 1861-2, |Inovense.' Deoreaao, 

fee: & & & 
Public Education, Groat Britain... ...{ 842,179 | 803,794 { 88,325 ae 
Science and Art Department,,, ... ... | 116,695 111,484 5,211 ie 
Public Bducation, Ireland .., 290,904 | 285,877 6,527 say 
Commissioners of Bducation, “Treland | 

(Oflice Expenses) ae tee ee 208 1,287 on 462 

University of London 1. se v0 6,478 4,996 478 ae 
Universities, otc. in Scotland...  ..« 20,161 16,285 3,878 ase 
Queen’s University i inIveland ... 2,812 2,836 24 
Queon’s Colleges, Iveland .. us 4,800 4,800 ati se 
Royal Trish Academy 1. 44. so 600 500 tae on 
National Gallery of Iveland ... ... 2,750 a 27650 ay 
Bolfast Theological Professors, eto, ue 2,500 2,600 Teas te 
British Musoum 4. ese vee vee ee 99,012 | 100,414 eas 1,402 
National Gallory ... a 11,953 12,184 ee 181 
British Historical Portrait Gallery” vee 2,000 2,000 ee to 
Soiontifio Works and Experiments... 6,640 7,620" aad 980 
Royal Geographical Society ., 1. + §00 600 tee on 
Royal Socisty... his 1,000 1,000 saa ‘és 
Purchases from Soltykof? ‘gollection oo oo 8,000 to 8,000 

£1,410,114)£1,869,9961 £56,167 | £6,040 





Deduct Deorensa ,.. 6,049 


Tneveaso compared with 1861-2 ,,, 650,111 
Total Expenditure from 1889 to 81st December, 1861, £5,986,119 12s. 7d. 


The government exercises an actual control over the national 
education in those schools only which havo voluntarily submitted 
thereto, and received grants; such submission may dotermine at 
any time, the subvention, of course, ceasing coincidently, In 
Ireland, in the schools subventioned by the Stato, it is under- 
stood. that religious belief is not to be interfered with, In 
1849 pecuniary grants were secured to 627 schools, containing 
97,870 scholars.t Now from 5000 to 10,000 schools roceive 
support, in which 2875 certificated and uncevtificated teachers 
hold appointments. } 

A body of Inspectors superintend the system of oducation in 
the name of the Committee. Since 21 and 22 Vie., o, 97, the 
powers possessed by the “ Board of Health,” based onthe Diseases 
Prevention Act (18 and 19 Vie, ¢, 116) 1855, have since the 
abolition of that board in 1858, been transferred to the Privy 
Council, The functions of the Privy Council aro exercisable by 


* Including £1000 voted on a Supplomontary Estimate for astronomical observa. 
tions at Poonah, 
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three members at the least, 6f whom the Lord President must be 
one. The vice-president of the Committee of Hducation is always 
to belong to this body. It may issue regulations respecting’ vac- 
cination, appoint medical officers, and order inquiries to be insti- 
tuted. The regulations concerning this central body are merely 
provisional. 
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CHAPTER III. 
FINANCIAL SYSTEM. 


aot Court of Exchoquer- —Lord High ‘Trensurer.—Treasury since tho Houso of-Innover, 

_—-Hivat Lord of the Treasury —Chaneellor of the Esxchequor,—Junior Lords.— 

The “ Cowt of Exchequer ;”—~Soparated from the Tieasury.+-The Comptroller. 

General.—Tho Bank of Englaud.—OMeial power of the Comptroller- General. ~ 

Paymaster-General.—Solicitor of the Treasury.—Commissioners of Inland Revo- 
nue,—The Customs.—Post- Office —The Mint. 


Tun Exchequer (Scaccartwm, Hschiguier), so called from the 
checkered cloth covering the table in the room where the sittings 
wore held, was the solo fixed central authority in tha time of the 
Norman kings. The Exchequer was the Court of Revenue, where 
the king, at times, personally presided, the members, or “ Barons 
of the Exchequer,” being amongst the highest functionavies in the 
yealm; the ‘Ohancellor of the Exchequer” and the Treasurer 
being likewise taken from the body. In this court were perio. 
dically determined, in solemn andienco, quostions relating to the 
State and the revenue, The sheriffs here presented their accounts 
in person ; their offices were hore filled up and farmed out rospec- 
tively, and the oath was administered to them; and, finally, 
advice was taken relative to their disrtissal, As the shoriffs were 
likewise tho commenders of the militia, the solemn summons for 
the defence of the country was honce issued. As tho entire 
gavernment of a state depends intimately on the state finances, 
and, as the taxation of all classes alike had beon early introduced 
into England, the office of “Treasurer” naturally become one of 
the most important i in the realm, 

On the accession of the House of Hanover the office was 
administered by the “Lord High Treasurer,” and, as such, 
this official was also head of the Court of Exchequor ; tho ¢om- 
bined functions of the Treasury have, howover, since been dis. 
charged by “the Lords Commissioners of the Treasury,” the 
first of whom, as “ Tirst Lord of the Treasury,” is now “the 
head of her Majesty’g Government,” in other words, the “ Pre. 
mier.” He constitutes the Cabinet, and apportions the several 
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departments and offices of Second degree, comprising sixty places 
inalk The Queen nominates the archbishops and bishops on his 
proposal, and disposes of all canonries and hyings, pertaining 
to the crown, which amount to 950; 700 smaller livings being 
in the absolute gift of the Lord Chancellor. Since the Emancipa- 
tion Act of 1829 no Catholic can bo “ Tirst' Lord of the Treasury;” 
nor can a Jew. Ho nominates the judges presiding at West- 
minster, and exercises control over the nomination to other im- 
portant posts; as of Ambassadors, On his recommendation the 
Queen creates new peers, and confers other honours, 

The Second Lord Commissioner of the Tyeasury is the minister 
charged with the special control of the finances, “ the Chancellor 
of the Exchequer.” Io is always a member of the Cabinet, and 
ranks as Under Treasurer. ‘ The office, in recent years, has been 
separated from that of the First Lord, but is occasionally, as in 
1844, united with that of Premier, As the Chancellor of the 
Exchequer has to propose to Parliament tho “budget” or “ esti- 
mated expenses,” and as this can only take place in the Lower 
House, tho office must always be filled by a “commoner,” He 
only sits in the Exchequer once a-year, at the nomination of the 
sheriffs. Three junior lords—one for each kingdom—changing 
with tho Cabinet, but not having a seat in the same, constitute 
“the Commission of the Treasury.” With the ministry, the two 
joint-secretaries or under-secretaries of state, likewise chango. 
The Promier seldom takes part in the deliberations of the com- 
mission, the special business being attended to in their respective 
departments by the under-secretaries—a permanent law-clerk, 
and an assistant-sccretary—wvho cannot have a seat in Parliament. 

The Court of Exchequer is now completely separated from the 
Treasury, and constitutes a civil law court at Westminster, the 
equity jurisdiction whereof has been invested in the Court of 
Chancery. : 

All payments in the Treasury-office whether based upon the 
general or special grant of Parliament are made on Treasury- 
warrants, supervised by “the Comptroller-General of the Receipts 
and Issue of her Majesty’s Exchequer,” which functionary was 
introduced by 4 Will. IV., ¢. 15, and holds office “during good 
behaviour”? He cannot be invested with any other office, nor 
can le sit in Parliament, When a payment is to be made out of 
the treasury a royal order is issued undersigned by tlie Commis- 
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sioners of the Treasury, requiring’ him” to deposit the roquisite 
sum in the Bank of England, for the department which is to 
receive the money, transferring if; from the general account of 
the Hxchequer. The Bank of England is tha banker of the 
Queen and of the State respectively. To it, consequently, portain 
the State revenues, and since 1834, 4 Will. IV. c, 15, it makes 
the entire payments of the State, among which are the annuities, 
dividends, and interest of the national debt. 

The Compiroller-general has always to examine whothor the 
required outlays correspond with the parliamentary grants. No 
royal order is necessary for the payment of interest on the national 
debt, or for payments in regard, to the civil list. In caso the 
Comptroller-general vefuse to order the payment, or maintain 
that parliament has not granted the sum required, or not to the 
amount applied for, and, on such ground, refuses to give an order 
ou the bank, the Treasury applies for a “ Mandamus” to the Queen’s 
Bench, Should he porsist in refusing, there arises, in the Queen’s 
Bench, conflicting proceedings touching the lawfulness of the claim 
made by Government.* Tho Comptroller-Goneral manages the ope- 
zations of drawing and honouring tho so-called “ Exchoquer-billa,” 
by the issue whereof, with the assent of parliament, the state 
. income is anticipated. He is also the guardian of the imperial 
weights and measures of the realm, Ilo is, finally, togethor with 
the Treasury, the guardian of the imporial coins in silver and 
gold, which are deposited in the Royal Chapel of Westminster 
Abbey, and at intervals, made uso of at the trial of the “ Pyx.’+ 

The Paymaster-general has now scarcely anything but formal 
fonctions, and frequently sits in the cabinet as ministor without 
having a vote. ‘The solicitor of the treasury, a functionary who is 
taken from among the barristers: of repute, acts as law-olficor for 
the treasury, the lower and upper house consulting him in matters 
relating to thé revenue, A permanent body exists under tho troa- 
sury for the audit-system, consisting of five commissioners of audit, 
the business of the “sinking-fund” being nominally attended to 
by a commission, but actually by the “ Comptroller.general,”” 

The collection of the state revenues, so far as they arise from 
taxes, is intrusted fo the “commissioners of inland revenue,” 


* Bowyer, 210, duced. By &6 Geo, Ti, c. 68 the gold 
+ Gheist, 1. 847, In 1672, tho frat standard was ostablishod, 
copper coinage (farthings) was intro- 
N 


178 THE ENGLISH CONSTITUTION, 


comprising a chairman, vice-chairman, and four commissioners. 
They control, by means of the 5740 subordinates tho excise 
and stamps, the raising of the assessed taxes, of the property and 
jncome-taxes. The commissioners do not change with the 
ministry, or the colloction of the taxes, England and Wales are 
apportioned into fifty-five, Scotland into thirteen, and Lrelantl into 
fifteen “ districts,’ which are again dividod into sub-districts, a 
collector being placed at the head, who has to determine appeals 
against taxes, On doubtful cages arising, they apply for instruc- 
tions from London, ‘The commissioners themselves pass final 
decisions in cases of appeal, revision, and control. “In cases‘ of 
fraud upon the taxes, the district collectors and the justices of the 
peace may decide summarily,* but if it be a matter involving 
transportion a jury must be impanelled.t In the event of the 
taxes being refused, or of no ) appeal being made agaiust siaise in 
writing, execution by way of legal procéss may issue, | 

The “customs,” throughout the United Kingdom and the 
Colonies, is managed by the “ commissidnors of customs,” a body 
which is quite as numorous as the preceding. It is under, the’, 
supervision of the lords of the treasury, but is independent of any 
change of parties, This commission also may officiate as 4’ court 
of law. Appeal lies, however, from it to the lords of the treasury. 
A. crowd of officials, numbering 11,292,} canny’ ‘out the directions of 
the commission. 

Tho Postmastor-general,§ under direction of the treasury, * 
thanages the ontire postal system. He changes with the cabinet, 
and frequently has a seat in the same, He has under him three 
secretaries, a receivor-general, and accountant-general, The Hast 
Indian and Colonial postal system is subordinate to the general 
post-office. By reason of the penny post, introduced sinco 1840, 
the number of employés has considerably increased, In 1856 there 
were 22,748 employéds, 8124 for London alone. 

Since 1851 the Mint is placed uncer a permanent “ master and 
worker of the Mint.” At the tial of the “pyx,” which takes 
place every three or four years, the lord chancellor and a commis- 
sion,of privy councillors act as judges, A jury of twolve, chosen 
from twenty-five members of the Goldsmiths’ Company, is im- 
panelled on the occasion. ||” 


* Gneist, i. 360, § Guaist, i, 860. 
t Bowyer, 844, || Gnoist, i, 853. 
£ Gneut, i, 854, 
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CITAPTER TV. 
THD SEORETARYSUIP OF STATE, 


The Secretary of State formorly au wimportant Oficial—Dlis Importance since the 
Introduction of Parliamentary Government.—Seorotaryship of State still Com- 
prises one Body only.—1, Seovotary of State for the Home Dopartmont.— 
Officials of the Civil Service.—Right of Appeal Contred in tho Minister.— 

_Beoretary for Iveland.—Lord Lieutenant of Ireland.—2- Minister of Fovoign 
Affaia.—Lord John Rugsoll and Lord Palmerston concerning Fixed Embassies, 
—8. Qélonial Secretary—4, Secrotary-at-War.—Lho War Secretary only a 
‘Government Functionary,—-5. Secrotary for India. —Council for India Impotent, 
Privilege of tho Secretaries of State to sit in the Upper Houso, 


Tun office of secretary of state i is one of vory ancient dato, Atfirst, 
like the chancellor, he was o clergyman, and was called the “king’s 
clerk: THe was the king’s private secretary and keeper of his 
private signot, and was the ordinary channel of communication, 
between the sovereign and the subject. Hoe was first styled the 
‘king’s secretary” in the will of Henry ITI. From the reign of 
Edward II. he began $0 sit in the privy council, and from the middlo 
of tho reign of Henry VI. was a permanent member of that body, 
In_ point of rank he was classed below the “king’s physician.” 
From the time of Henry V. we find subordinate secretaries for cer- 
tain branches of business. ‘There was a separate secretary “in his 
majesty’s realm of France,” for the despatch of business relating to 
that country, The importance of tho principal secrolary developed 
under Richard III. ; he acquired rank botween the comptroller of 
the king’s household and the Chancellor of the Duchy of Lancaster, 
The statute of 28th April, 1539, regulating precedency, assigned 
to him, in the event of his not boing one of the “ barong of par- 
liament,” a place on the woolsack, Tho duties of the offico till 
the reign of Henry VIII were performed by a single person. Tn 
the year 1589 there were two secrolaries of equal rank; in 1558 
there were even three ; Hlizaboth reduced.their number to one. Sir 
Robert Cecil (1601) was the first who was styled “ principal secre- 
tary of state”? Clarendon mentions that at the commencemont of 
the reign of Charles I., the secretary of state had the office of draw- 
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ing up reports ab the conclusion of the sittings of the privy council. 
But in the privy council itself ho still played a subordinate part. 
From the moment, however, when. fixed embassies were adopted 
in Europe, the office of secretary attained the highest significance ; 
thenceforth all the communications of England with foreign 
powers passed through his hands, and he became in fact a minister 
of state. : 

Since the mode of governing “under advice of the privy 
council” came to an eud, and government by means of a “ cabi- 
not” was introduced, the necessity was felt of having some member 
of the cabinet who might support, not merely the general interests 
and politics of the cabinct in parliament, but also manage the actual 
business of certain departments, The increase of the subject. 
matler which the state government had to control, rendered the 
severance of the secreta.yship of state more needful, and from one 
the number has been expanded to five. They are all appointed 
as the single secretary of state was formerly, by mere delivery to 
them of the seals of office, each being capable in point of law of 
performing the duties of all the departments, and the offices still 
being so much considered one and the same, that upon removal 
from one department to another, a member of the house of 
commons does not vacate his seat. The nomination to certain 
offices, moreover, pertains to the secretaries of state in common; 
tho united secretaryship has, furthermore, the right of iasuing 
writs of arrest in case of prave crimes, and of causing letters to 
bo opened by “special warrant,” These functions are, howeyer, 
usually exercised by the home secretary only. The secretaries of 
state, on the other hand, have no direct police authority ; judicial 
authority has been conceded of very late years to the home secre- 
tary in special matters concorning the government, 

All the secretaries of state sit in the privy council, and are 
assisted by two under-secretaries of state, one having a seat in 
Parliament, and changing with the government, the other, or 
really acting assistant secretary, holding office permanently, and 
attending 10 tho business of the separate department. 

1, Tho principal secretary of the home department, down to 
1801, was likewise colonigl minister. He is at the head of tho 
internal adminstration of the country, but his authority is limited 
by the powers of the local boards, As “seoretary of state” he 
recoives petitions and memorials to the Queen, undersigns the 
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creation” of peers ; patents, charters of incorporation, and com. 
missions of the peace pass thrdugh his hands; he confirms the 
nomination of lords-lieutenant, and dismisses them, directs tho 
correspondence with the local boards; is the head of tho police and 
militia, and to him belongs peculiarly tho maintonance of the 
peace within the kingdom, with the suporintendonce of tho admi- 
nistration of justice as far ag the royal prerogative is involved in 
it. Itis his duty to seo that the sentences of all courts of criminal 
judicature are rigidly carried into effect, except where mitigated 
by the royal prerogative of mercy, and it is chiefly by his advico 
that the exercise of this prerogative is guided. Hence he is in 
frequent communication with the judges who preside in the Contral 
Criminal Court and at the assizos, and with magistrates all ovor 
the kingdom. Ho is himself a magistrate, and has a power of 
commitment to prison by warrant for a just cause, Ie appoints 
stipendiary magistrates for towns. The London polico is under his 
divect authority. He has the supervision of prisons for crimi- 
nals and debtors, and controls the expenditure of funds for the 
prosecution of criminals, Ho has the suporinténdenco of public 
buildings, baths, and wash-houses ; is likewise the head of tho 
civil system of rogistration : the actually directing functionary 
is, however, the “registrar-genoral of births, deaths, and mar. 
riages” (since 6 and 7 William IV. c, 86, otc.), who discharges 
his office “during pleasure,” having under him “ superiuten- 
dent-registrars,” charged with tho inspection of rogistrars of 
“ypions.” These latter officials also celebrate civil marriagos,* 
The “ registrar-genoral” appoints tho union rogistrars, ‘Tho 
guardians of the poor law union havo, however, to ratify such 
appointment, The registrars roceive registration-books, which 
are drawn up according to a certain formula, They are bound 
to take information touching every caso of birth and death, and 
register tho samo as speedily as possible; and the paronts or 
occupiers of the house in which any birth or death happens may, 
within forty-two days next after the day of such birth, or five 
daya after the day of such death rospectively, give notico of such 
birth or death to the registrar of the district. After the expiration 
of forty-two days from the day of the birth, the district-registrar 
is not bound to register the same until certain fees are paid him 
by the party requiring the registration, On a death occurring, 
* Burns Z, Z. iti, 471, 
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information respecting the same must be furnished to the registrars 
ai their demand.t When the right of appeal is exercised against 
the decisions of the local boards of health, the home secretary 
may, after the continental fashion, determine the matter “ adminis- 
tratively,” without any right of further appeal, “ 

The local governments of Jersey, Guernsey; Alderney, Sark, 
and Man, Scotland, and Wales, are directly subordinated to this 
minister, that of tho viceroy of Ireland in an indirechmanner only, 
As assistant to the viceroy, ov lord-lieutenant of Ireland, a special 
secretary of state, tho “ Chief Secretary for Ireland,” is attached as 
third under-secretary of the home department ; he is frequently a 
member of the cabinet. The actual administrative functionary 
of the home department is, however, in this instanco also the 
permanent under secretary. 

The lord-lieutenaut of Ireland acts as representative of the 
sovereign authority. Ie bears tho title of “ excellency ;” a privy 
council, but not invested with any powers, tenders him advice ; 
the lord-licutenant enjoys an independent right of pardon and 
commutation of punishment. He is likewiso empowered to confor 
Imighthood, 

2. The principal secretary of the foreign department is the 
responsible adviser of the crown in regard to communications 
with foreign powors and their represontatives. He corresponds 
both with English ambassadors abroad, and with the ambassadors 
of foroign powers in England. Hoe grants passports, and insures 
protection to Englishmen travelling abroad. He has the right of 
appointing ambassadors and consuls, provisionally, upon the 
formal ratification by the Queen. Ie watches over the carrying 
out of the law against the slave-trade. . 

Only in Paris and Constantinople are there ambassadors with 
full powers. Next in rank come the “ envoys extraordinary,” and 
‘ ministers plenipotentiary,” who are accredited to the greater 
and smaller courts. Ambassadors do not, as a rule, change with 
the ministry. 

In 1850, the commitioe of the Lowor House was formed to 
inquire into the appointment of ambassadors, It recommended. 
a complete revision of the present system of the diplomatic service, 
inasmuch as family influence, and ofher considerations, generally 
exercised great and hurtful influence in the disposal of the posts, 


+ Toulmin Smith, 459. 
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Lord John Russell, on this occasion, expressed himself against the 
principle of fixed embassies. He conceived that “the former 
way in which the diplomatic service was conducted of appointing 
persons from time to time from this country, who were mon of 
good-information, and competent to give an opinion upon foreign 
politics, was a ‘better way of conducting the diplomatic service 
than making it a regular profession, as it has been.” 

Lord Palmerston, on the other hand, held “ that fixed om- 
bassies, after the present mode, wore very necessary; for the 
ambassadors were the eyes, oars, and the tongue, by means 
whereof the English government sees, hears, and speaks in 
foreign affairs. The importance of diplomatic agents was now 
greater then ever, because in the affairs of foreign countries there 
was loss secrecy practised than formerly ;* and the agonts also of 
foreign countries might acquaint their governments with the 
condition of public opinion in England.”’+ 

8. The colonial minister, “principal secrotary of state for tho 
colonial department,” from 1806 to 185.4, was likewise, as “secyo- 
tary for war and colonies,” actual war minister, Since 1854, he 
merely manages the affairs of the colonies, ‘The nomination of 
governors, the ratification or rojection of colonial laws or impor- 
tant governmental acts in the colonies, are carried out through his 
agenoy. 

4, The ministry of war is a dopartmont created in 1854, Un- 
til then a secretary of war, in his capacity as head of the finance 
and administration of justice in tho army, aclod as a reprosontativo 
in parliament for military interests, Ho drow up the military 
budget, and supported its adoption, as well as that of tho annual 
“Mutiny Bill.” His functions aro now combined with thoso 
which the colonial minister formerly discharged as secrotary for 
war, and in that character he is the war minister of England, 
He draws up also the military budgot, and supports its adoption, 
as well as that of the annual Mutiny Bill, He controls the nomi- 
nations to the higher military posts. The governmental powors, 
which formerly belonged to the master of the ordnanco and the 
direction of the artillery and engineers, have becn transferred to 
him. He has the right also of proposing persons for tho Order 
of the Bath. In time of war, he corresponds with the commander. 


* Vide, Book VII. ch. ii. gost, cheapor by proourmg a copy of Zho 
Government may gob 16 much Temes. 
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in-chief of the army in the field, and approvos of all the plans of 
operation. 

Tho secretary of war is at present a mere government func. 
tionary, and the office is ordinarily filled by a civilian, ¢.9., the 
Duko of Newcastlo, Lord Herbert, etc. General Peel was the 
first, and, up to the present, the only military secretary of war, 

5. Secretary for India, Since the statute 21 and 22 Vict. 
¢. 106, on tho abolition of the “board of control,” and the with. 
drawal of governing powers from the Hast India Company, a 
‘ principal secretary of state for India”? has been named, to whom 
all the governing powers of the Company and tho “board of con- 
trol”? have been transferred. Ho is assisted by a ‘ Council of 
India,” which, as previously stated, has no actual powers. The 
council consists of fifteen members, of whom seven were appointed 
by the directors of the East India Company, and oight by tho 
crown, The government of India, since the above-mentioned 
statuto, has boon completely centred in the cabinet and this 
minister, Evory vacancy happening from time to time among tho 
members of the council appointed by hor majesty, is to be filled 
up by hor majesty by warrant under her sign manual, and. every 
other vacancy is to be filled up by the council by election made 
ab a meeting held for that purpose. The majority of persons 
composing the council must havo boen ten years in India, They 
hold office during good behaviour, can only be dismissed on 
an address from both Houses, and cannot sit in Parliament. The 
seorotary of state is the president of the council, and may 
divide it into committees. Thore must always be five members 
of council present, to allow of its sitting, War regulations and 
declarations of war relating to India, must be mado known to 
parliament at the latest within three months, and if it be not for 
tho time being assembled, in the first month of the session 
ensuing. 

The right of secretaries of state to appear in ithe upper house, 
and thoro sit on the woolsack, is no longer exercised. 
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CITAPTER V. 
TIE NUWLY CREATED PARLIAMENYARY BOARDS, 


Board of Trade,*—Naval Departmont,—Railway Dopartmont.—Subordinate Boards. 
—-Offles of Woods and Forosta and Land Rovenues.—Bomd of Works.—Poor 
Law Board.—Oopyhold Enclosuro and Tithos Commission, 


I. Tun board of trado, which was founded by William III., in 
1695, was united to the privy council in 1784, on colonial affairs 
having been withdrawn from its control. It has actual powors as 
“The Committee of her Majesty’s Privy Council appointed for the 
consideration of matters relating to trade and foreign plantations.” 
It consists of a chairman, who solely prosides over the office, 
gonerally having a seat in the cabinet, a vice-president, and seven- 
teep privy councillors, amongst whom, are the premior and lord 
chancellor, As a committee, the body is without importance, 

To the department of the board of trade pertam the docisions 
respecting treaties of commerce, the protection of the public inte- 
rests in doliberations upon privato bills, and decisions respecting 
applications for charters in matters relating to-industry and tho 
granting of patents. On questions rolating to colonial legislation 
and colonial governmont tho sooretaries of the board of trade con- 
fer with tho colonial ministor. 

‘With the board of trade the following special departments are 
combined :— 

1. The naval department, which superintonds the merchant 
service and pilotage. 

* 2. The railway department; the board of trade decides re- 
specting difficulties arising between competing railway companies, 
controls railway tariffs, regulations, and officials. 

8, The department of practical scionce and art, which exercises 
supervision over all the royal schools of navigation, art, and industry, 

Under the board of trade are ranged also the following sub- 
departments :— 


* Cneiat, i, 443, 
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1, The joint stock registration office. 

2, The office for the registry of designs. 

8, The conlwhipper’s office, for the control and regulation of 
the transport and unlading of colliers in the port of London. 

4, The controller of corn-roturny’ office. 

5. Tho statistical department (established 1832). 

II. At the head of the offico of woods and forests and land 
revenues, since 1810, are placed two commissioners; the first, 
who gonevally sits in the cabinet, but discharges his functions 
under supervision of the treasury, is at the same time “ the first 
commissioner of her Majesty’s works and buildings,” but of the 
government buildings, only the “Ordnance” and the “ Admi- 
ralty’’ are undor bis superintendence,* 

TIT, Tho first commissioner of her Majesty’s works and public 
buildings,+ has the superintendence of all the palaces and official 
residonces (with the exception of the Ordnance and Admiralty), 
and the royal parks, Ho generally sits in the cabinet. Tho 
sccretarics of state and the ministor of trade and commerce act 
nominally with him as joint commissionors. 

TV, The poor-law board, “the suporintending and chief de- 
partment for the local government of the poor,” has become, since 
1847, a distinct department, with a president at the head, haying 
goneorally a seat in tho cabinet. The first commissioner named by 
patent from tho Queen, “ for administering the laws for the relief 
of the poor in England,” (since 1888 in Ireland), is tho prosident 
and actually divecting ministor. The following are also poor-law 
commissionors—tho lord president of the council, lord. privy seal, 
chancollor-of the oxchequor, secretary of the home department, 
and others, whom tho queen may nominate. Their commission is, 
however, only pro forma. Tho power of the minister is very ex- 
tensive; his orders having binding force quite in tho style of 
continontal rescripts ; he may exercise legislative powers and esta- 
plish now districts for tho administration: of the poor, When 
treating of the poor-laws (vide Book VI), wo shall become 
acquainted with his official authority. The Poor Law Board has 
been continued from 1860 till 28rd July, 1868. 

V. “The Copyhold Enclosure and Tithes Commission” is a de- 
partment constituted out of two commissions previously existing, 


* Gnoist, i. 466, t+ Gneist, i. 463. 
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and comprises a body consisting of three members; tho assistant 
Commissioner and special Secretary are appointod by tho homo 
Minister; the commissioners ‘are subject to removal at his dis. 
cretion. Tho commutation of tithes is tolorably completed ; since 
1836 all the tithes have boon commutod for a monoy chargo, 
which may also be compounded for; tho rent chargo fluctu- 
ates according to the price of corn, taking an avorago of soven 
years, Tor the speedior despatch of business “special” com- 
missions are also named, The abovo-montioned commission is 
charged with the enfranchisement of copyhold land, or the con- 
veyance of the freehold of such lands from the lord to the tenant, 
whereby the copyhold tenure with all its incidents is for eyor 
destroyed. By 15 and 16 Vict. oc. 51, tho enfranchisoment of 
copyholds is rendered compulsory at the instanco either of tho 
tenant or the lord, If the enfranchisement is at the instance of tho 
tenant, the compensation is to be # sum of monoy, to bo paid at 
the time of the completion of the enfranchisemont ; when offocted 
at the instance of the lord, an annual rent charge issuing out of 
the lands enfranchised, 
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CHAPTER VI. 
DIRECT GOVERNMENT BOARDS. 


The Admiralty—Chancellor of the Duchy of Lancastor—Lord Warden of the 
Omquo Ports.—Lord Chancollor.—A ttorney-gonoral,—Solisitor-general, 


I. Tau Apumanry, The office of High Admiral has been resolved 
into the “ Commission for executing the office of High Admiral of 
thekingdom.” The respective commissioners are: —The Frst Lord of 
the Admiralty, having a seat in the cabinet and the entire patronage; 
and five junior lords, changing with the cabinet. Four of tho latter 
are naval lords, and consequontly scientific men, two being usually 
admirals; tho fifth is ordinarily callod “ the civil lord.” Theso five 
lords ave at the head of special departments; but, in important 
cases act in concert. Cortain of the junior lords generally havo 
a seat in the Lower House ; a “ chief secretary” of the Admiralty is 
usually appointed. 

IZ. The office of Chancellor of the Duchy of Lancaster is a 
sinecure ; the chancellor need not bo a Jawyer, and frequently has 
a seat in the cabinct. The special control of the Duchy of Lan- 
caster, which is hereditary in the crown, is withdrawn. from the 
scheme of tho civil list, as will be explained whon treating of tho 
counties. : 

III. Tho ‘ Cinque Ports,” Dovor, Sandwich, Romney, Hast- 
ings, and Hyde, were formerly accounted the chief ports of the 
kingdom; Winchelsea and Ryo wore subsequently added. They 
were invested with a special jurisdiction, and possossed as 
governor, either an admirgl or the “Lord Warden of the Cinque 
Ports.”* This office is now a mere sinecuve, without any salary 
abtached, and is actually filed by Lord Palmerston. 

IV. The functions of the Lord Chancellor, the Atiorney- 
general, and the Solicitor-general will be explained in Book V. 


* BL, iti. 79. 
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CHAPTER VII. 


THE ARMY. 


Only the Militia known to the Law.—The Militia undor the Tudors and Stnarta,— 
Decay under the house of Hanover,—Yeomanry during the French Reyolution, 
—New Militia sinco 16 and 16 Vict. o, 60.—General Obhgation to Serve.—In- 
yolide,--Volunteors.—Standing Army.—No Military Punishment by tho Common 
Taw.—No Amy ivithout Consent of Parliamont,—First Mutiny Act.—" Articles 
of War.’—Opposition to Standing Armies—No Exomption from the Ordinary 
Courts. —Privileges in case of Debt.—Intervention only allowable on Requisition 
from theCivil Authorities,—Rosponaibility of Officers and Soldiers,—Tho Porteous 
Mob.—Cnse of the Six Miles Bridge,-Tho Interests of tho Officors assimilate 
with thoParliamontary Goyvernment.—Purchese,—Promotion,—Sorjeants,—Com- 
mandor-in-ohicfi—No Army Corps, Divisions, or Brigades.—Extont of the 
English Army,—Nativo Indian Troops,—Foreign Troops, 


Tru law of England recognizes no othor permanent armed force 
than the national militia, The king had it in his power to summon 
his military tenants for the defence of the kingdom. Jn process 
of time the personal service was commuted for a pecuniary com- 
pensation or aid, thus reducing the amount of military sorvico by 
tenure vory considorably. It was frequently found necessary to 
resori to commissions of array of all the freomon in every 
county. The first assize of arms, enacted 27 Ienry II, obliged overy 
adult, according to his estate and degrce to armed service, and itine- 
rant commisioners were charged with the oxecution of the royal 
ordinances. The shoriffs were entrusted with tho command of the 
local troops. ‘The statute of Winton (Winchester), 138 Edward I, 
o. 6, obliged every man betwoen fifteen and sixty to provide him- 
self with arms, according to the value of his lands and goods, 
‘Whoever had forty shillings income from lend must possess a 
sword, a bow, arrows, and a dagger. ‘Tho constables were em- 
powered to seo that the arms were provided, to report defaults to 
the justices, who were io present such defaults to the king in par- 
liament. The Tudors, by means of stringent provisions, imparted 
renewed vigour to the militin.* In 1511 the statute of Winchester 
was re-enacted, and all laymen saving the judges were hound to 


* John Forster, Debates‘on the Grand Remonstrance, p. 84. 
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exercise themselyes in shooting.* The Revolution which cost 
Charles I. his throne and life was instrumental in making England 
first acquainted with a strong standing army, wholly independent 
of the local governments. The infractions committed by this 
armed force on the laws rendered a standing army an’ object of 
abhorrence to Englishmen, and on the Restoration led to the dis- 
banding of the land forces. The king was unwilling to part with 
the whole of the army and General Monk’s regiment, called the 
* Coldstream,” and one other of horse, were accordingly rotained 
in his service. Another was formed out of the troops brought from 
Dunkirk; and thus began, under the name of “guards,” 
the present rogular army of Great Britain.t But, instead of 
restoring tho old national militia, and making every free man 
liable to serve in person,{ the oligarchic parliament of that 
period remodelled the entire system; every man who possessed 
£500 a year derived from lavid was bound to provide, equip, and 
pay, at his own expense, one horseman ; every man who had £50 a 
yoar derived from land was charged in like manner with one pike- 
man, or musketeer, The furnishing of infantry and cavalry being thus 
thrown as a burthen upon the land, personal service was abolished, - 
From the time of the Tudors the militia had been officered by the , 
landed aristocracy, the lord lieutenant of each county held com- 
mand as “ chief of the miltia,” and appointed meetings for drilling 
and inspection, Ag the landed gontry were, for the most part, 
Tories, and on that account regarded as not being favourable to 
the Revolution of 1688 and Hanoverian succession, the militia 
“was allowed gradually to fall into decay, and became eventually an 
object for scorn and ridicule, There still remains some remem. 
prance of the City of London train bands in Hogarth’s History of 
the Idle and tho Industrious Apprentice. Besides the militia, we 
must take into account the corps of yeomanry and volunteers—a 
description of forces which originated in the menaces of French 
invasion in the reign of George IIL., and which are distinct from 
the militia, The entire militia of the kingdom is under the control 
of the Homo Secretary; the Privy Council has to determine how 
many militiamen each county is to contiibute ; the lord lientenant 
is still the commanding officer ; the deputy lieutenant, together 
with the justices of the peace, are charged with the regulation of 
the militia. The justices of the peace, as in the case of the 
* Fronde, Zst. Lng., i. 62, + Hallam, si, 815, t Macuiny, 116, 
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regular army, draw up the enrolment list and administer the oath, 
both to militiamen and to regulars, They decide appeals of 
masters in respect to their apprentices who may have enlisted, and 
punish deserters; to them also are referred all orders of the 
central department having reforence to the militia. 

By 18 and 19 Vict. c. 100, tho qualification of officers of the 
militia is determined. A. colonel must have £600; lieutenant- 
colonel, £400 ; major, £300 ; captain, £200 yoarly income, arising 
from an estate for his own life, or for the life of aiother, or for any 
greater estate. A similar interest arising, also, from personal estato 
will qualify, vom the captain downwards no property qualification 
ig required for the officers, The lords-lieutenant appoint the officers, 
subject to the ratification of the Queen; the greater part of the 
officers being, at the same time, justices of the peaco. Certain 
posts can only be held by military men who have served in the 
regular army. ‘These latter constitute, togethor with the officers 
who have served, a cadre for each regiment, so long as it is nob, 
called out, ‘ 

In time of peace the government can enrol 80,000 mon in fivo,” 
years, In time of war or threatened invasion, the number may 

.be carried to 120,000, On the termination of the Crimean war 
there were 114,285 mon fully oquipped; in April, 1860, thero 
were but 19,838 actually under arms. The militia has merely 
served hitherto as a depdt for the army.* Whon men cannot bo 
raised by voluntary enlistment, hor Majesty in council may order 
a ballot. Men shall not be Hable to be balloted for the militia 
after thirty-five years of ago. ‘Poors, soldiers on active service, 
clergymen, members of tho univorsily, and students, sailors 
and apprentices are exempted from serving, The dutics may 
be discharged by means of paid substitutes. Tho Governmont 
can incorporate 10,000 pensioners for tho protection of the 
country. In Ireland there is a body of police, organized on 
a military footing, numbering 12,400 mon. The ‘ volunteer 
corps,” established since 1859, and which have already attained 
the number of 180,000 to 200,000, havo, for the time being, no 
legal organization; they are simply voluntary associations of 
armed men, According to circumstances, however, these volun- 
teer corps may possibly lead to a revival and re-organization of tho 


* On the 19th July, 1859, it was  Glouceator and Worceatorshive had nover 
stated by the Home Secretary, in the practised with ball-eartmdge, — Pari, 
House of Commons, that the militia of em, vol. ii, 183, 
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national militia. Tho standing army is an agent in tho State 
organization, which is merely endured. On the Restoyation, 
Charles II. began to create, on a small scale, out of his revenues, 
a new standing army which, in 1662, amounted to above 5000 
men; in 1685 there were in Wngland 7000 foot soldiers and 1700 
horse soldiers under arms. ‘The discipline was very lax, only 
“military”? punishments existed; the officers contravening the 
Jaw, inasmuch as the common law knows nothing of courts- 
martial, A soldier, by knocking down his colonel, only incurred 
the ordinary penalties of assauli and battery. If ho slept on 
guard, only light punishments could affect him, inasmuch as no 
Briton, excepting constables and watchmen were forbidden to 
sleep at night.*’ Deserting his colours in time of war, consti- 
tuted by statute-law, on the contrary, the offence of felony without 
benefit of the clorgy; deserting in time of peace, however, was 
meroly a breach of contract. 

James II, endeavoured to carry out, by means of the army, 
his absolutist plans, but the instrument was not pliant to his 
hand, After the Revolution it was provided by the “Bill of 
Rights” that no standing army should be maintained by the king 
without consent of the parliament. Yet, one year after the Revo- 
lution (1689), theso powers were suspended by parliament, In 
consequence of ‘a military outbreak at Ipswich the first Mutiny 
Bill was passed, which provided that overy desertion and every 
act of” resistance against officers should be punishable with death 
or other heavy penalties, on sentence of a court-martial. The bill 
was only to remain in force for six months (1 Will. and Mary, s. 
1, 0. 5). Sinco thon, however, the Mutiny Act has been renewed 
annually, and generally bears the following title— Bill for pre- 
venting Mutiny and Desortion, and for the better payment of the 
Army and their Quarters ;” and thus the continuance of a stand- 
ing army is made dependent on the will of parliament, 

The Mutiny Bill allows the sovereign to exhibit articles of war, 
giving unlimited power io mark out new military offences and 
prescribe for the same, corrosponding punishments. It also pyo- 
vides that no person shall, by sucharticles of war, be subjegted to 
any punishment of transportation, or any punishment extending to 
life or.limb, for any crime Which is not expressed to be so punish- 
able by the act itself, It is further enacted that, where a soldier 

* Macaulay, vol. i. 
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is accused of any offonce against a subject of the realm, punishablo 

, by the known Jaws of the timo, ho shall bo delivered over to the 
civil magistrate. Corporal punishment is only pormissible on 
‘sentence of a court-martial. Tho wish oxprossed. by Blacksatono* 
that tho pdrliamont would ostoblish standing articles of war ag 
in the caxo of tho uavy, has, up to tho prosont, nof ben carried out, 
The right to lay down discrotionary articles of war is ammually 
concadod by parlianent fo tho crown, Should the mutiny bill, 
however, not pass ‘through parliamont, officers and soldiers, in 
case of deserting thoir colours in time of war, would bo brought 
before a jury for felony 3 desertion in time of peaco, and insub-, 
ordination, would again bocome a breach of contract; and illiroats 
ment of officc’s would only rank as a more assuull, Tho Mutiny * 
Act draws no distinction bolweon timo of peace or war; any 
soldier slooping on guard in. timo of peaco may, by reason of the 
penalties annually sot forth by tho Dill, bo sonioneed, lo death} 
Civilians inducing soldiors 10 dosort, or mutiny, are vory sovoroly 
punished by tho existing laws. 

Attempts wero uot wanting in the Inst contnry to abolish tho 
standing army. On 24th Fobruary, 1717, thirty lords protested 
against tho Mutiny Act: “ Ist. Bocauso a standing army is espe- 
cially dangorous to liborty ; wd all tho more dangorous because 
submitted to a military law unknown to tho common law: 2nd, 
Because officers and soldiers ara thereby deprived of tho rights of 
freo Mnglishmon, and because wo beliovo that none avo such apt 
and willing instrumonts, 10 doprivo othors of their rights, as whon 
they aro themselyos deprived: 8rd, Because tha King, by tho 
right of proscribing avliclos of war, eines a diserotionary powor 
of logislation.”” 

A. like protest was renewed in rey » and in 1782 Pulienoy 
spoke with groat warmth againsb stunding a eamios, Tho officers 
and soldiers of' the Wnglish 1 army have no especial immunity in 
view of tho law with regard 10 crimes not punishable by tho 
Mutiny Act.] Tor felony ov misdomoanowr thoy gre brought 
before the judgos of tho common law courts. Tho powors of the 
parlior mutiny acts, exompling thom from the jurisdiclion of the 
common law courts in cases of lighter offences committed against 


* Di, 416, offteer was brought before the justices of 
} Bowyer, 497. tho penco for disorderly conduct ond 
t Ticlding veoounta that even on tho committing an assault. 

march againet tho .cbels m 1746, an - 
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Civilians, have not been renewed by the later acts, Asbill before 
parligment last session, the “Jurisdiction in Homicides Bill,” 
proposed that soldiers:committing murder o manslaughter on ono 
“of their comrades, should be tried at the contral criminal court, 

even when’ not within ‘ity ordinary jurisdiction.* Soldiers /have 
7the privilege of not being arrested: for debt under £80, An 
officer who should resist “thé ‘execution éf tho civil jutisdiction 
may be dismissed at once from the service, The wills of s¢ldiors 
aré invested with certain privileges ; whén in actual service thoy’ 
may make nutenpative wills, and dispose of their goods, Wages, 
and other personal chattels without thé usual polemnrities Eerie 
by the law. 

While oh -home service the army can “only. be called upon 
actively to intervene on requisition of the civil, authoritles, for 
which requisition the latter are personally responsible ; the soldior 
Limself is Ukewise ‘responsible, and if he go uot aét within the 
limits of the ‘Taw, is subject to punishrhent, “Tor a man by on- 
lishment i8 not freed from any law, he only has a new ore imposed, 
upon him ; he is still the servant of the civil law, in addition, to 
which he is the servant of the military, In regard to, the action 
of troops within the realm, theso landinarks are respected; 3 any 
soldier receiving an, order which ig unlawful, as, for igstande, to 
fife on a mob, he himself not being attacked, and'tle Riob Act 
not boing read, Knows full well that ho will be hingod if he obeys, ° 
therefor no such order is over givon.’+ , When, ,upon ono occas 
sion, an. officer affirmed “that he,would vathor bo shot for disobo- 
‘ience to his ovlonel then bo" hanged: for excoeding the Jaw and 
violating liberty,” the Duke of York replied, ‘An, éffiter who 
should act otherwise would deserve to be both shot and hanged, 
Por my part, I believe that British officers would fuigt as little 
bey an unlawful order, as that every ee, officer would 
be incapable of giving one.’’ 

English history furnishes many sate of colder’ having 
been delivored up for criminal trial on the ground of illegal inter- 
ference; Sir Walter Scott’s narrative of tho Porteoug méb recurs 
at ones to the memory. In 1768, in connection with thd tots on 
account of Wilkes, a certain Allan, was shot; the coroner's ‘jury 
returned a vordict of “murder” against private Donild M’Clean 


gt Rem, v, 118. E Sw W. Svote’s Memoir of the Duka t 
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and ensign. Murray ; both wore aflorwards acquitiod by ‘tho special 

, jury. At the gonoral elections of 1852 a parly of soldiers, escort 
ing a number of electors to the polling cboothy wero sob upon by 
the growd, at Six Milos’ Bridgg, and, in self-dofonco, mado ‘uso of 
thoiy firo-arms; six persons woro in Lonsoqitonce killod, and 
sevoral' wounded; .the coronoy’s jury brought ‘in oa vordicl of 
wilful taurder’” againat cight soldiors who had'takon part in tho 
affray’; this verdich was rogardod by tho Queon’s Bonch as of no 
account. The soldiers meanwhile wont unpunished, tho grind 
jury of the Olaro assizos having rojectod tha bill of prosoniment, 
Howevor odipug such a verdich may ba, it shows what inter a 
soldier oxceeding his duty is exposod to. ' 

In tho year 1747: Pitt tho elder, on tho “Piseudsion of a now 
mutiny bill, said, Without tho valown ond disoiplino of our army; 
lords, commons, and tho English nation might introncli thomsolves 
up to the tooth behind patohmont, and yet thd sword would find’a 
way to the vitals of the constitution.” If woe substitute tho word 
“valour” for “iniorest,” and tho word “army” for “ officors,”” 
wo must foid’ concur in. Pitt’s assertion. ,‘ho provisions of the 
Mutiny Act and tho watchfulnoss of tho law courls would soataoly 
of themselves prove offectual in provonting an army which, by its 
vory organtizolion, stands outsido tho law, from subyorting that 
law,“ So long as the nobility and gontry, "parliamont md tho 
church, ‘hayo tho upper hand in Mngland, « contlfos botwoon slate 
and church, is not possiblo; so long as tho aristocracy has’ the 
whip -hend of tho army, justas little can a conflict arise Lotwoon 
the army, tho cabinot, and parliamontary govormmont, which ig 
mado up of the nobility and gontry ; for, apayt from tho guiding 
spirit of the nition, whet should induco tho I Inglish officor-class, 
chiefly consisting of youngor sons of tho nobility, to act aginst 

tho parliamontary govermmont, whera ono brother sits as marquis 
in the Tords', duothor as‘member in tho Commons, a, third as 
colonigl ‘se¢retary, and a fourth is a bishop. So long as tho * 
officor-glass and tho parliamont is compounded of such clemonts, 
England neod* ‘not think of binding tho army by oath to maintain 
tho law’ and the constiimtion, Collisions _botweon. sgidioys and 
civilians avo not, howevor, of: PAO oCoUTYENCS ;> the privales are 
not in high ‘ostaom, being* gnlixted from tho lowait of tho popu- 
lation ; and tho offigors in corlain reginonts affect a hyper-avisto- 
oratic tono which occasionally loads 40 social cottilicts, We may 
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readily concoivée that Junius was fully justified in scarifyiig the 
“ ynfledged ensign.” 

« The army being placed a control of the,cabinel, it is still 

‘a mattor of question whether the gentry would lose its supremacy 

* Over the arthy, even if the purchase system wero wholly laid aside. 
“Theré are many who, in a reform of the Tugtish army in this 
particular, droad the downfall of all liberty, “Junius need not 
bo told,” roniarks Siv William'Draper, “that should the time 
ever come when this nation is to be defended ouly by those who 
have nothing more to lose than their arms and their pay, its danger 

. would be very great,” , 

‘ . Mogt of the commissions in the infentry and cavalry* are 
still acquived by “purchase,” being obtained through “ con- 
nection,” ‘from the commander-in-chief, The highest post pur 
chaseable is that of licutenant-colonel. On evory promotion the 
promoted officer pays tho difference between the rank ho lias 
hithéyto held and the higher grado; every officer must, howover, 
serve & certain ‘time in every grade before being advanced to a 
higher. Whoever falls on the field loses simultaneously his life 
and yurchase-money. If any one retires on half-pay, ho may 
require from his sulécdssor one half of the purchase money. An 
officer placed on “half-pay may, on payment of onb-half of the 
* purghako-money, return again to active service. ‘The purchase 
systom is excluded from the arlillery and ongineors, A posh can 
‘only be attained by purchiase when the party secking to purchase 
has withdrawn, from the army voluntarily. Vacancios by death 
are ‘filled up by the Heutonant-colonel according to seniority ; 
vacancies resulting from dismissal may be fillod up by the cont. 
mandex-in-chief of his own option, Cadets who have passed thoir 
examinations at Sandhurst with the mark “good,” and non- 
commissioned officérs who have sorved their time, receive commis- 
pions. These, howevor, can only be promoted to posts that haye 
fallen vacant through death or, dismissal,’ and consequently in 
times of peace they are but few i in number. 

The higher commands are granted by the dommander-in-chief, 
on the recomméndation' of the secrgtary ‘of state for the war 
department. Lhe pr omotion ‘from lioutenant, colonel to tho post 
of colonol is according to favour or long service. “The same holds 
good with regard to prométion to the post of genoral. 

# t+ Gneist, i, 416, 
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Sorgeants are rogarded as non-commissionod officors, ' and, 
henco are not subject to bodily punishment. ‘Tho drill-corpotals 
attend to tho training of the recruits, tho officers searcoly qver 
meddling with tho matter. Tho gulfsoxisting botwoon tho officers 
and the sorgeant, and botwoon tho lattor and tho private, in cone: 
socuonce of tho casicliko organization of tho Tnglish anny, is not’ 
to be bridged over; many sorgoants who «voro madd “ollicors 
during tho Crimean war soon gob their names orasod Irom tho 
army list in consequenco, 

At tho head of tho army is tho commanddr-in- chief,” for tho 
time being the Duke of Cambridgo. Ho is tho aéting hoad of 
the infantry and cavalry, and, sinco tho offico of mastor of tho 
ordnance was abolishod in 1855, tho head likowise of the artillery. 
The entire patronago of the army is in his hands. Down to the 
yoar 1846 tho gommandor-in-chiof was « momber of théoabingty; 
he is nol undor its control, and according to Lord Inréingo’s 
view, is responsiblo to tho cabinol, and nominally, to tho Qitoon, 
Tle is tho constitutional organ through which the Qucon communi.’ 
cates with the army ; as tho connocting link with tho prorogativo 
he carvios out all his ordors in the namo of tho, Quoone Qn tho 
field he has the supromo command of tho arty ; all orders which 
are issuod from tho commander-in-chiol’s office avo 'addvossod by 
the adjutant-genoral to thordspoctive commands, ‘To tho adjulant 
genoral’s offico has boon ivangforrod tho suporvision of tho hetual 
provisioning and equipmont of tho troops. ’ 

Up to tho prosont tho Nnglish umny, has Rob boon ry gonsoli- 
dated whole; in time of ponco, army corps, divisions; and. bri- 
gadesdo not oxist. Tho kingdom is, indood, apportiondd into 
sevoral districts, which servo rathor to ae nie a for 
purposes, 

, The generals on homo service, Sonbpeiatnr the “ homo, atall, bad 
arg appointed ag commanding officors over the soveral districts, 
England and Wales . ‘boing divided into five districts, Scotland 
and tho Channel Iglands into thioo; and Sroland, forming o chicl 
district, with fivo sub-divisions, Tho" greator colonics hayo, in 
ike manner, their feroign stails. Syduby Idrbort says of the 
British amy ;—‘ We have not possossed on atiny, in, tho tuo 
“gonse of the’ wortl, Binco 1815, Wo havo ‘only had troops for 
police and colonial sorvico; what wo call an English army is only 
an, assemblage of rogimonts wo havo companiog well dvillod, and 
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that is all; there are chief commands, which, before they wore in 
the Crimea, had never seen a brigade assembled, excepting, per- 
hap’, in Dublin and in the Hast Indies.’* Sinco tho Crimean 
war there has been much improvement in many respects. Tho 
camp of Aldershott is particularly calculated to educe a spirit of 
greater unity in the British army. 

The military hierarchy consists of field~marshals, gonorals, 
lientenanta-genoral, majors-general, brigadiers-general, colonels, 
lieutenants-colonel, majors, captains, lieutenants, cormnets, second- 
lieutenants, and ensigns, who have actual rank as officers. Ac- 
cording to the Hstimates of tho Army Services for 1862-8, the 
numbers of the land forces voted were :— 














VNon-com= : i! R th 
Oavanry, Officers, alemianed. Rank & File) All Ranks. lorsos, 
Ro; ‘oye Horse Artillery , vi 126 1,730 1,983 | 1,848 
Guards & Horso ‘Guarda 99 189 1,029 1,917 825 
Oavalry of the Line ...,.... 588 985 9,248 10,816 | 6,801 
inate, 
Royal Artillery .. 84 1,852 16,295 19,001 8,226 
Royal Bn, ineors.., 416 407 8,742 4,566 120 
Military ‘Train , 106 198 1,624 1,828 996 
























‘Woot Guards ,.,, 260 446 5,600 |]: 6,806 Pr) 
Tafantry of the Lino . ones 8,881 6,987 76,500 87,318 

Army Hospifal Corps... 2 207 718 922 
(Commissariat Staff Corps...) ..... 87 472, 559 

West Indian Hogimentel, ‘ 208 2067 8,200 8,675 

Colonial Corps .. aed 24d 402 4,742 6,888 

rete eegimental Hetab-}7 ¢.o80 | 19188 | 124705 | 14048 | 14,216 
Stall, ots. »| 1,854 878 90 1,822 





ee en, ae or 








8,034 | 12,681 








j24,885 | 146,450 | 14,116 
; 





Add—Total force on tho Hast Indian Datablishment, including 
Depots in Great Britain .,, one oe isi 88,523 
Total of Her Majesty's Forces ais vee ane 228,978 

The army of native troops is variously computed from 180,000 
to 250,000 men, 

With consent of Parliament, the Queen may also take foreign 
troops. into pay, as, up to the present, has always been the case 
in all “Buropean wars in which England has been engaged since 
the accession of William I[I. When, in 1794, Hessian troops 


* Gneist, i. 406. 
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wero landed at tho Islo of Wight, tho quostion was rnisod, a3 
to whethor tho crown, without cdnsont of parliamont, might 
bring such troops into tho country, Litt contonded that it in- 
yolyed no dangor so long as tho king was not provided with 
money to pay thom.* Parliamont sided with tho ministry against 
tho two motions brought forward by Gyroy, declaring such a 
modo of procooding unlawful, and in contravontion of tho © Bill 
of Rights.” ‘Tho motions wore dofeated, respectively, by ® ma- 
jority of 184 against 83, and (70 against 40. According to this 
memorablo precedont, the govornmont might honcoforth, without 
consent of parliamont, introduce foroign, as woll as native-born 
Indian troops, into England.+ 


# Arohonholz, Brit, danal. xii. 78, t Bowyor, 497, 
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CHAPTER VIII. 
THE NAVY. 


‘The Navy a Permanent Institution,—Ponal Code—Mavines—Military Wills, 
Privileges in caso of Dobt.—Improssment.—No Purchnse,—Precedonos. 


Tan Navy has always been popular in England, and has not, as 
in the caso of the army, ever had to contend with tho national 
distrust, Since the last centwy* it has become a permanent 
institution, and is not merely allowed on sufferance, and vonewed 
from year to year. Since the treaty of Aix-la-Chapelle, the Navy 
has possessed a fixed penal code, wherein the respective offences 
are fully detailed, the limitation and determination whereof is not 
left to tho crown.t Since 22 and 23 Vict. c, 128, a new poual 
code for the Navy is in force, The marines are under the same 
code while on board; on lend, however, they are subject to the 
‘ Mutiny Act” annually passed. Corporal punishment may, how- 
ever, on an order of the captain, and without any furthor pro- 
ceoding, be carried ont as a meavs of onforcing discipline.{ 
Sailors enjoy the privilege of making wills with fewer formalities, 
No seaman can bo arrested on board his ship for debts under 
£20, In all other respects, howevor, tho crews are completely 
subject to the civil lew, 

Whether impressment, the practical consequence of tho gone- 
ral liability to serve at sea, was over legal has beon greatly 
contested. No statute evor introduced it; tho statute 2 Rich. 
IT. 0. 4, morely speaks of it as a custom and tho undoubted pro- 
rogative of the crown, Impressment of sailors has not been 
abolished, but since 5 and 6 Will. IV. c. 24, has been practically 
laid aside by voluntary service. 

The purchase system does not obtain in the Navy, “soniority,”’ 
ay a rule, determines the promotion. The following is the order 
of precedence in tho Navy :—~ndmiral, vice-admiral, rear-admiral, 
captain, commodore, lieutenant. In 1862, 76,000snilors, marines, 
and coast-guards were voted by Parliament, 


* # 22 Geo, IL, 0, 285 19 Geo. ITT. + BL is, 420, 
© 17; and 10 and 11 Vict. ¢, 59. Bowyer, 608, 
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CITAPTER I, 
TIP POLITICAL POSITION OF CHE SYATR OIURCIL AND IS CLNREY. 


Character of tho Ruglish Roformation—Promunive,—Intornal Reformation —Temy 
VIII, Supported by the Gontry—The Catholic Hlement in the English Chuich. 
—thirty-nino Articlea.—Comparison of the Inglish with tho Catholic” Cliuvoh, 
—D1voico,—Canning and the Pope.——Tho Soveroign’s supromacy —Tho “ Catho- 
lie’ Church Unrocognisod.—* Titles" Pill,—Lcolosiastical Powor of Parliament, 
~~Politicnl Ohavacter of tho English Chuch,—~Pai lies in tho Churoh,—Pusoyites, 
~~Cardinal Wisoman Respecting the Samo—Unpopularity of tho Ohmeh.— 
Exolusivoness of tho Clorgy. 


Tan English State Church rogards itsolf as tho rightful succossor 
of the Roman Catholic Church.* Tilo tho Roman Church sho is ox- 
clusive, and, considoring hersolf'a church “ Catholic,” is tmablo, ag a 
matter of courso, to ryecognizo any othor religious community in juxta- 
position as a Church.t ‘Tho English Reformation should bo mainly 
regardod as a sundoring of tho Nuglish provinees of the Church 
from tho groal Mothor-Church in Romo, ‘Tho haughty sontimont 
of tho Englishman, fancying for himsolf, as fur as may bo, a 
national God of his own, » Doity providing for tho affairs of othor 
nations by tho way moroly, was loth to onduvo that a foroign 
princo boyond tho roalm should, in concorns spiritual, oxercixo any 
jurisdiction whatovor, a jurisdiction based, furthormoro, upon 
forcign law. Singularly unacquainted with Hnglish history musi 
he be who is not awaro that tho strngglo for libortios, civil and 
political as woll as religious, has boon most closoly connoctod with 
resistance 10 the influenco of tho Papacy.t With this intont it 
was enacted by tho statuto 27 dw. LZ, that the punishmont 
of such as appenlod to tho Papal court should bo imprison- 
ment during tho king’s ploasura; and a forfoituro of lands, 


* In on aot of 1888, vogulating tho _horonftor affem, that tho Church of Ting: 
canons of tho Episcopal Churoh in Seot- and by Jaw catublishod is not a tuo 
Jand, sho is styled “Tho Episcopal Church Apostolic Churoh tonching and maintain- 
in Scotland, as a branoh of the Holy and ing the dootrine of (he Apostles; let him 
Apostolic Chuvoh of Ohriat.” bo excommunicnted ‘ipaogueto” 

+ Conon 8 of 1608, * Whoover shall + Part, Romy 88." 
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goods, and chattcls was incurred by such as did not appear bofore 
the king and his council, or in his chancery, or beforo the justices 
of either bonch, to answer in their propor persons for tho con- 
tompt done in that behalf* In tho like spirit the colebrated 
statute of “premunire? was passed in tho reign of Richard TI. 
to punish thoso who should appeal to Romo. Bulls in contra- 
vention of statutes might not bo brought into the kingdom; in 
the year 1427, the Pope’s collector was obliged by tho privy 
council to find bail for haying delivered such bulls. In liko 
manner the king’s council promised, in 1428, to protect tho 
Archbishop 6f+ Canterbury, who had been misreprosonted at 
Rome, against all the decrees of the Holy Father.t It was 
hence but a sequence of the range of English history that 
Henry VIII, abolished the right of appoal to Rome, and, inas. 
‘ much as he submitted the ecclesiastical courts to the sway of the 
sovereign, he simply secularised them. By the assumption of 
supreme judicial power, and by the control which the king arro. 
gated over the Jurisdiction of the bishops and archbishops he be- 


came, in fact, and in view of the law, the chiof head of the Church ' 


Tho Reformation in England partook of nono of tho charac- 
teristics that marked that of Germany, which was a thing of na- 
tional growth developod by an inner religious impulse ; this 
intornal reformation first began in England under Elizabeth and 
tho Stuarts, by an energizing of the puritanic cloments, 
in England. . 

Violently'as’ Honry VIII. carried out the Reformation, they 
who protend that it was developed out of the sullon humour of a 
despot ave completely at fault. ILonry VIII.’s matorial powor was 
too narrowed for such an issue; the avarice of tho gentry who 
dospoiled the rich, monasteries contributed substantially thorcto, 
by upholding the king in his first grand usurpation. Tho clorgy 
would also appear to have offered but fecblo resistanco. Tho 
breach with Rome, as has been intimated, was one to which the 
course of events had for conturies beon tending. 

All the English sovereigns, whilst sevoring from tho Roman 
Church, strove, on the other hand, to maintain as much as possible 
tho intornal organization of the Catholic Church as an instrument 
of their authority. Henry VIII. proscribed, it is true, the up- 


* Palgrave, The Kong's Council, 89. t ‘Tbid. iii. 301, 
+ Proceedings and Ordinances, m, 268, 
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holdors of the jurisdiction of Romo, but of ihe doctrines of the 
Oatholic Church ho prosorved as many as ho possibly could. 
By the same statute (25 Ifonry VILE. o. 19—~21) which sois 
aside the jurisdiction of tho Pope, ho enactod that all tho oxist- 
ing Canons and Ordinancos which aro not in opposition to the 
laws and customs of tho realm and to tho prorogintives of fhe king, 
are to romain in force until it shall bo otherwise dotorminod. Tho 
royal powor was thus able to prosorvo tho old historio position of 
the Church in a great measure, In no othor land has thoro “boon 
maintained moro of tho notual conditions of tho Middle Ages ; 3 n0 
whore has the spiritual powor bound itself wp in fastor union with 
the temporal than in England} “T shonld liko the popedom 
dearly,” said Jamés I., “ becauso it possessos so much power oyor 
intolligoncies, if the Popo did not ab tho samo limo acquire power 
over kings.’ ‘Tho samo king, in 1604, replied to the Prosby- 
terians in answor to thoiry domands dirccted against Episcopacy, 
“No bishops, no king,” 

Tlence the doctrinos of the English Church, togothor with her 
rites, so far ag they havo not beon modifiod by tho legislature and 
pirliamont of the sovorcign, are in porfoct parity with tho doc- 
trines and rites of tho Catholic Church, Tho modifications wore 
introduced with intent to romove tho pretended orrors of the 
Catholic Church, for, says tho 19th Avticlo, “As tho Church of 
Jerusalom, Aloxandvia, and Antioch huvo orred, not only in thoir 
manner of coromonios, but also in mattors of Maith,, so uso may 
the Church of Romo havo orred.? ‘Tho infallibility of tho church 
is indeod thoroby indiroolly doniod. 

Tho settled principlos of the Wnglish Church aro contained in 
Thirty-nine Articlos, adopted in 1562 by a convocation hold in tho 
reign of Blizabeth, and in tho constitutions gnd canons of 1608, 
The book of canons, howovor, not having boon confirmed by Aot of 
parliamont, it has boon sevoral limos adjudged in tho courts of 
Westminster Hall that thoy bind only the clergy, the laity not 
being reprosonted in Convocation (Jamos I}, By tho assont of 
parliament (18 Bliz. o, 12) the Thirly-nino Articles wero mado 
mactmonis of ®lalo; horosy, thoreforo, bocumo a crime, for 
which the tomporal power had 1o provide, Tho “Act of Uni- 

3 pace tzon and Propooti, ist. Ch. + Ranko, Englischees Gohiotle, Pro- 
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formity” forbids all changes in matters of belief otherwise than by 
the king in parliament. As an instrument of the spixitual and 
tempoval penal power, the “ Act of Supremacy” (1 Eliz. e, 1) pro- 
vides that these Thirty-nine Articles be catriod out by a new court 
valled the “ Court of High Commission,” consisting of twelve 
bishops and thirty-two privy councillors, laymen, sn othor 
ecclosiastios appointed undgr the Great Seal. ‘ Be 
‘The opposition iv doctrinal matters betwoen the English and 
the Catholic Churchos since the time of Wdward VI. obtains*prin- 
cipally in tho following points :*—The hturgy, of the Catholic 
Chyrchsis in Latin ;, that of the Enghsh Church i in tho vernacular. 
The veneration of images, of saints, and of ‘the blessed Virgin is 
prohibited sin England. The infallibility of the English Church 
cannot, however, be logically maintained gn the gr ound of tho 
Thirty-nine Articles. Auricular confession is not abolished, but 
has only fallen out of use, In regard to transubstantiation the 
English Church denies the Real Presence of Christm ihe Lord’s 
Supper. 
« In England ‘celibacy is only enforced in the case of fellows 
of colleges, who on marrying have to relinquish their fellowship. 
In regard to the sacrament, the Thirty-nine Articles yotain only 
Baptism and the Lord’s Supper.t With respect to marriage, how- 
bver} tho principles of the canon-law alone were, down to 1857 
(20, 21 Vig. c. 85), conformed to; divorce, & vinculo matrimontt, 
though nover held permissiblo, had frequently, prior to 1857, been 
granted by “Act of Parliament;” a separation, a mensa et thoro alone 
was held allowablo ; the soparation, therefore, of the,parties by the 
logislature was morely a declaration of “nullity” in tho canonical 
sense. von as in the Catholic Church itself, where, by reason of 
tho absence of some needful,,roquremont, the ution had Jbeen 
invalid from the commencement, separation was, in such cases, held. 
pexiissible, Such separation took place only in relation to mar- 
" yiages which had actually been contracted, but nevor applied to 
the caso of bigamy; 3 Separation was further gvanted when'ono of the 
partics on entering the marriagd state was’ actually suffering from 
impotence,or lungey, and also on the ground of clqge relationship. 
* It was appmently in one of tho — yinistie in her Articles, and Armenian in 
debates (on, tho Rehof of Protestant her clergy.”—Lord Aahon's Iist.o. xlix. 
Dissontea, 1772,) that Lord “Chatham + Burns iii, 645. 


ventured to despribe tho Church of Ing- t Bune x, 600, 
Jand as being “ popish m hor htugy, Cal- 
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Tn practice, howovor, bills for soparation, 6x rathor bills for disso- 
lution of marriage, woro grantablo in cage of adultery. In 1857 
after, & protracted strugglo a really judicial separation of marriago 
in the Protostant senso, was contrived ; in liou of tho Divorce a 
mensa et thoro,-tho court may now docrec’ a judicial separation 
on the ground of adullory, ervolty, or doserlion without cause for 
two years and upwards, ‘Tho coutl may-also docroe a dissolution 
of marriage ‘on tho ground of adultery, whore tho huglfand is poli- 
tioner,'and on tho ground of ndultory, coupled with eryelly or 
‘desertion, whore ho poatition is by the wife, Lyon now, howovor, 
marriago with at decoasod wifo’s sistor is forbidden, on grounds 
purely canonical. The Dill tonding to procure a rolaxation of this 
vule has; up to the prosont, beon rejectod in the Lords ; last year, 

\ however, 1b was thrown out in tho, Commons. 

The main result of the English Reformation has buon, accord- 
ingly, tho substilution of tho jurisdiction of tho govorcign in things 
spiritual, The Thirty-sevonth Articlo doclares that the Bishop of 
Rome has no jurisdiction in this realm of England, ‘Tho Popo is 
only acknowledgod in England as tho “ Bishop of Romo.” Whon 
Canning was ministor of foroign affairs, tho Popo thon reigning 
despatched. to him a briof announcing to tho king hiy clovation 
to the Pontificate, 

Canning, on consulting tho Altornoy+Gonoral and Solicitor." 
Genoral, rocvivod for answor tho following: opinion — 

Tf tho Bishop of Rome woro recognized ‘as Popo, and, conso- 
quontly, as a rulor in any official document, whoroby tho ‘rocognis 
tidn of tho jurisdiction of such rulor would bo impliod, af itdiroct 
acknowledgmont of tho assnmod oxtont of such. jurisdiction would 
be involved, If tho Sccrolary for orcign Affairs wore 10 onter 
into correspondonce with tho Pope or his svcrotary, ho would run 
the visk of incurring tho ponallies of promunire, on account ol 
tho recognition of tho jurisdiction of Romo obtaining in Mngland.”* 
On the other hard, tho Popo: only knows of o ‘Kingdom of 
England?‘ Of tho ,* United Kingdom of Goat? Britain and 
Treland;’ the Popo, officially, knows nothing whatovor, secing that 
the two Acts of union, in tho absonco of all-diplomatio intercourse, 

have failed to be notified to him. ? 
~  Bv 26 Ton. VIII, . 1, the king was to bo the chiof hegd-of 


* 
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the Church of England, and with the “ Imperial Crown” was to 
be united not only all jurisdiction, but also all authority and pre- 
rogative of the chief head of such church. 1 Eliz, oc, 1, stat, 16, 
confirms this statute, and likewise, in express terms, the abolition 
of the jurisdiction of any foreign prince whatsoever in England, 
in other words, of the Pope.* By aid of those statutes the king 
acquired all the rights which the Pope had ‘previously possessed, 
and since that period the sovereign exercises the jurisdiction by 
moans of delegates. With his former powersin relation to church 
matters we haye already become acquainted, Since the reign of 
Edward VI, to the king pertain all pious foundations, colleges, and 
chaplainries founded for the benefit of the clergy. ‘ 

Since the sovereign assumed the full power of the Pope the 
Enghsh Church has regarded herself as truly “ Catholic ;?? but as 
there cannot be two “ Catholic” churches, the Church of England, 
as a matter of course, is incapable of recognizing by her side the 
Roman Catholic Church, as being endowed with any legal entity. 
The Church of England recognizes, however, the Holy orders of the 
Catholic Church, whilst refusing to acknowledge the ordination of 
all other churches. The Catholics are “emancipated? it is tre, 
but the Catholic Church, as an institution, is completely ignored. 
When, in 1850, the Pope nominated a number of bishops, who 
were partly to hold their secs in spots whore ancient episcopal sces 
had flourishod, there arose a mighty “ No popery” cry, poople see- 
ing herein a trenching upon the jurisdiction of the sovoreign. ‘The 
consoquenco was the “ Hcclosiastical 'Tithes” Bill, which throst- 
ened Catholic bishops with ponalties in the evont of thew styling 
themselves “ bishops” of tho dioceses of any English bishop, or 
of any district subject to them. There happened, however, what 
Mr, Roebuck, on 7th February, 1851, had predicted in the Com- 
nons, { Cardinal Wiseman styled himself not ‘ Archbishop of West- 
minster,”’ since that would have rendered him liable, but “ Arch- 
bishop in Westminster,” and thereby avoided the statute, The 
Thirty-nine Articles, and all the other ecclesiastical statutes which 
the Tudors enacted, came into being with the consent of parlia- 

‘ment, but thore was no material restriction of the kingly power 
heroin ; for it is well known how vory supplo the parliaments were 
in matters of—Taith. The Stuarts, who would not allow the 


* Bowyer, 179, f Annual Register, 1861, p. 18. 
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tomporal sword to be wielded by Parliament, wero stillloss inclinod 
to subordinato the spiritual sword to the control of that assombly, 
and the Church exhibited horself as tho fitting instrumont of abso- 
Intism. Ionry VIII. had already dopictod it as a body wholly 
separated from the State; both State and Church wore to uphold 
each other mutually, but not to transgross their limits.* 

The two rovolutions, which annihilatod tho rulo of tho Stuarts, 
brought the church also undor the sway of parliamontary govern. 
ment, The dignitaries of tho church aro thomsolves mombors of 
a great political corporation, and, as such, bound up with tho par- 
liamentary government. The hereditary aristocracy looks on tho 
church as its domain; it grants out, by tho agoncy of the 
cabinet, alftho places in tho gift of the Crown, and both in tho 
chapters and in the bishops’ seos has ils mombory and partisans 
combined into one serried phalanx. Tho church has consoquontly 
become a thoroughly mundane and political institution, and cantfob 
any longer assort for itself an oxistenco apart from the Stato, 
The decline of “ Convocation,” or tho “ Spiritual Parliamont,” is 
the forced consequence of tho subordination of tho church to tho 
extornal regimen, A conflict betwoon Church and Stato is, ac- 
cordingly, not very possiblo now-o-days in Muglandit A 
slight rift, rosulting from tho pressure of tho times, has shown 
itself of lato years; the right of divoreo no longor taking its 
atond upon canonical ground, clorgymen havo tho option of ro- 
fusing to mavry porsons who hayo boon divorced; no clergyman 
can, howover, provont any ono of his colleagues from. colobrating 
such a union, Porsons who havo been divoreod havo, withal, in 
cage of diffioultios boing raised, tho option of going beforo tho 
Registrar, and celobrating in his prosonco a “civil” marriago.t 

In tho bosom of the Mnglish Church itgolf, thero iy tho strifo 
of parly, its membors being divided into tho “high church,” 
the “broad church,’ and the “low church.’ Thoso partios 
have also been styled the “ ailitudinarians,” the “ latitudinavians 
and the ‘platitudinarians,” Tho distinotions botween them 
aro not, however, readily spprocinble ; of so subtle and dialoctio 
cast aro they, that only the iniliatod can rightly entor into thom, 


* Bowyor, 180, measure to the body of the clergy. Sinco 
Tho “non-jurors” and tho jacobi- iho battloof Culloden tho ecolesinstical 
nical opposition of {ho olergy, down to beady has become of good Ianovorian 
1746, constituted merely the opposition af — tempor, 
a political party, which belonged in gioat ; Korr’s Bl, 1857, 256. 
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One party moves methodically within the prescribed. formula and 
opinions, accepting every passage in the Bible, whether historical ov 
doctrinal, as an immediate out-pouring of the Holy Ghost; nay, 
holds even the Thirty-nine Articles as quasi-inspired; while 
another ventures on rational explanations, or risks new interpre- 
tations and views. In how dangerous a position the latter stands 
is evidenced by the recent prosecution of the authors of Hssays 
and Reviews. 

The project of rendering the English Church, apart from the 
jurisdiction of the Pope, as much as possible like the Catholic 
Church, is rendered more and more apparent since the time of 
Archbishop Laud. “There is a dangor,? writes Lord John 
Russell, in 1850, to the Bishop of Durham,* “which troubles 
me more than the jurisdiction of any foreign prince; clergymen 
of our own church, who have subscribed to the Thirty-nine 
Articles, and have acknowledged the supremacy of the Queen in 
entirely straightforward language, have been the most eager to 
load their flooks step by step into the abyss, Tho veneration of 
saints, the infallibility of the church, tho superstitious use of the 
sign of the cross, the intoning of the liturgy, whereby the words 
there written become unrecognizable, auricular confession, the 
giving of penance and absolution, all these are things which have 
been accounted recommendable by clergymen of the church,” 
This movement, nicknamed “ Puseyite” from its chief upholder 
Professor Pusey, of Oxford, is regarded by Cardinal Wiseman as 
ayveimn to Catholicism, ‘It is impossible,” says his Eminence, 
“to vead tho writings of the Oxford thoologians, and especially 
to follow them up chronologically, without perceiving a daily in- 
creasing approach to our holy church, both in dogmas as well as 
in sontiments. Our saints, our Popes, have become to them by 
degrees more dear; our practices, our church offices, yea, our 
entire liturgy, are in their eyes precious inheritances, more precious, 
fer, than 1o many of us. Whole parishes have taken the leaven, 
and it ferments; and, to spots where one might least expect it, it 
is brought by mysterious ways.’ + 

So long as this movemont, which has not by a long way attained 
its highost level, does not extend to the jurisdiction, the Thirty- 
nino Articles are not monaced with any real danger, and the 


* Annual Register,p. 199, + Bucher, 177. 
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slumborous calm which has endured since Georgo IL betwoen 
State and Church is not likely to be sorely troubled.* 


* Tho popularity of the English High 
Church is by no means great amongat tho 
lower olnsses ; it was indeed but tho ex- 
aggeration of a Radical, making political 
capital, when Sir Francis Burdett, in 
1828, afflrmed, “The Anglican prolatea 
have no other motive than thoi posonal 
interest, they homsolvea hnvo no roligion, 
but they make of religion an instrumont 
to maintain thoir rule? Unnumberod 
thousands im .Jengland uller the same 
langunge, The Anglican Chureh ia verily 
a church for well-to-do folke; for the 
common people the poor curate indeed haa 
a heart, but the samo cannot bo afirmed 
of tho highor clorgy, Ifenve the pro- 
found indifferor tism provailing among tho 
poorer dwellers in Lowna, as to maitors of 
yoligious moment, We further adduco 
tho opinion of a liberal-minded Cutholio 
which noone who hua etudiod tho systom 
of tho English hierarchy will deem too 
ursh (yang Schulte, das Lnylisehe 

Parlament, 121). ‘Lhe Anglican prineo 
of the church readily mscribes his namo 
for £100 in » newspaper aubsoription list 
for the distribution of the Biblo in Gor- 
many and other foreign parta, or for tho 
founding of a dioceso, without diocesans, 


at Jorusalom, But it lies beyond tho 
compass of his charge to trouble himsolf 
about the spiritual destitution provailing 
in tho preoinots of his own Palace. Who-« 
soover would bo the better for his spivitunl 
blessings and his worldly favouy, should 
forswoar tho supromnoy of the Pope, sub- 
soribe tho Thirty-nine Artioles, adopt con- 
sorvativo principles in matters ecclesins- 
tien] and political, and—behave reapeot- 
ably ; tho Anglican would fain wenn Mno« 
spun cont, possosea Tiblo and Liturgy re- 
splendont with golden olosps, and bo ablo 
fo pay a8 Ingh © prico as possible for hia 
Sunday-sittings nt ehnich, is religion 
must be expensive, in eonformity with the 
universal English mixim, “That which 
costa nothing is worth nothing!’ Tho 
upholdera of tho rultg chareh consist, 
accordingly, in the main, of the higher 
and lower nobility, of the gontry or ro- 
apectable middle olass, haying indo and 
other proporty, und of rich merehanls 5 
in o word, of those chiofly who can 
invilo tho clorgyman to thoir (whlo and 
whom ho can in (wn invite, Such avo 
tho pillars whereon the snporstructuro 
of the State-Church roats,” 
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CHAPTER II. 


PRIVILEGES OF THE CLERGY. 


No immunity from Ordinary Jurisdiction —Benofit of Clergy —xceptions—Brand- 
ing-—Extraordinary Punishments.—Worldly Offlees—Hommo Tooko’s Act—No 
Obligation to Honorary Offices. —Ligal Process against Olergymen. 


Suvon the reign of Honry VII. ecclesiastics are amenable to the 
ordinary courts in cases of felony and conspiracy to murder.* They 
have now uo longer any immunity from the ordinary jurisdiction, 
save in matters of discipline; so long as common offonces were 
imputed, the bishops might reclaim any ecclesiastics who had been 
charged with any crime, cite them before their own tribunal, 
and thore impose spiritual penalties, Thence originated very 
important priviloge which tended to soften the harshness of 
ponal legislation. Bishops also reclaimod laymon who had been, 
sentenced to death, on protext that thoy were clerics. At a 
later period, howevor, the privilogo of “reclaiming” ceased, 
and “benefit of clorgy” could, subsequently, only be taken 
advantago of before the civil judgo, Tho priviloge was to be 
prayod for in oxpress terms, otherwise the ordinary punishmont 
fell upon the party found guilty, Tho form in which the benofit 
was prayod for was this:—Tho accused, knolt down and en- 
treated the judge to grant the “ benofit of clorgy;” the court 
thereupon decided whether ho was a cleric, and this simply 
from tho fact of the judge’s testifymg whether the accused could 
read or not (“legit ut clericus’”’).+ Tho passago that he had 
ordinarily to read was from the Psalns, usnally the verso “ Misorore 
moi Dens,” which in popular language was styled “the neck- 
yorso.”? Jack Cade says, alluding to this legal custom, to Lord 
Say (I. Part, Honry VI. Activ., Scene 7), ‘Thon hast appointed 
justices of tho peace to call poor men before thom about matters 
that they wera not able to answer, and, becauae they could not read, 
thou hast hanged thom.” From this benefit all persons were ex- 
oluded who, by reason of their condition, could not haye been 
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ecclosiastics, such as Jows, horotics, Mohammedans, womon, tho 
blind, and the lame, Altor the revolution of 1688, it was oxtondod 
(by 8-4 William and Mary o. 9) to womon, and by 5 Amo o. 6 
to all porsons who prayod for it, whothor thoy could vend or not. 
Down to tho timo of the Stuaris it was opon to laymon to plead 
this benofit sevoral times, and it might also be prayod for at any 
moment, In the reign of Wlizabath a caso oceurrod where ono 
who was condemnod to doath prayod for it whilo under tho gallows 
and with success. From that timo forth laymen could only claim 
the bonefit onco ;* clorgymon, on tho othor hand, as ofton as thoy 
were acoused.}+ Alan early poriod alrondy this bonofit was prac- 
tically disallowed in the case of high treason, A  sintuto of 
Henry VII, withheld it from soldiors who had abandonod tho royal 
service without liconse.|| It romained in existonco even down to 
our own contury in casos of manslanghtor, bigamy, groator and 
petty larcony ; but tho bonofit was rondored almost inoffectual in 
many cases by reason of manifold rostvictions. ITonry VIL. enactod 
that everyono who recoived “ bonofit of clorgy’”’ should. be brandod 
on the left thumb with an “M” for manslaughior, and with 
an “I!” for othor folonios.§ Othor oxceptional punishmonts wore 
superaddod. Aftor o staluto of William IIT, had prohibited brand. 
ing on the back, tho statuto 5 Anno «. 6 abolishod it ontiroly, sub- 
atituting imprisonment in tho honso of correction from six months 
up to two years.|| Ordained clorgymon novor could bo branded. 
Under George I. soven yoars’ wansportation was introduced, as an 
oxtiraordinary punishment, in caso tho privilogo was linkon advan. 
tago of, until a statute of the yoo 1827, 7—~8 Goorgo LV. o, eat 28, 
entiroly abolishod “ bonofit. of clorgy.” 

In the cago of Lord Cardigan, howovor, doubts aroso as to 
whothor “bonofit of clorgy” was abolishod in rogard to procood~ 
ings taken against a poor boforo the Upper Wonse, ‘lho doubt was 
removed by 4—5 Vict. c, 22, which onacted that poors can no 
longer avail thomsclvos of any such privilogo of law.** 

In the middlo agos tho clergy of Mngland fillod a groat number 
of civil steals From St. Thomas 4 Bockot down to Wolsoy the 


~ 


* Schmalz, Staatsverfassung Gross  shoop,”—BShakepcaro's Zonry VL, Part iis 
Britanniens, p. 170. Act iy. Scone 2. 
Burne, iii. 848, || Crabb, men 
Orabb, 484 7 Burns iii, 
§ “Io should siand in foar of firo, we eee Bg lb, 1867, Vol i.407. 
being burnt i” tho hand for stouling of 
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_ chancellors were chiefly clerics; nor wore they prohibitod from 
undertaking other offices. In the middle ages, they appeared 
also as members of the Commons, tv mediate respecting the taxa- 
tion of the clergy. They were first forbidden to sit as members 
in the Commons by 41 George III. c, 68, tho so-called “ Horne 
Tooke Act;” for, notwithstanding the ancient custom which / 
had prevailed through many centuries, this celebrated democratic 
clergyman appeared in 1801 as member for Old Sarum.* Tho 
statute passod in consequence of this excluded ordained clergy- 
men from parliament once for all, whether really officiating clorgy- 
men or not.t Although clergymen may enter upon fimetions 
not otherwise forbidden, they are not bound to undertake honorary 
offices, and cannot, especially, be summoned as jurymen. 

Legal process against clergymen only issues with regard to 
their non-ecclesiastical proporty.t While clergymen are offici- 
ating, or ave on their way to church, or retwning thence, they 
cannot be arrosted for debt. The practice of ecclesiastical taxa- 
tion was discontinued in 1664; from this time tho clergy have 
beon taxcd at the same rate and in the same manner with the laity. 
Having relinquished tho right of self-taxation, they gro subject to 
those burthons which exist by the common law, || for the taxes im- 
posed by parliament havo effect as self-imposed taxes; and, as 
clergymen vote on election of members of parliament, ar aro 
regarded as consenting to the taxes. 

Pursuit of commerce and trade, and of agriculturo peas 
of the nature of trade, is disallowed in the case of clorgymen.{] 


* Tho representatives for this wore + Hanswd, P, D. iii, Sor, xxvi, vol. 
said to bo more in number than the con- . 
stituents, and on one occasion, Loid + £ Burns, iii, 852, 
Camelford, the owner, threatened to xe- Bowyer, 877, 
turn his negro servant. || Burns, iii, 852. 
» iii, 365, 
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CIAPTER III. 


HH ARCUBISIOPS AND BISITOPsS, 


Avohbishops.—Tho Archbishop of Cantorbury.—Of Yorl.—Ipiscopal Election — 


Bishops not Peors,—Suflragan Bishops.—leolosinstical Commission,—Churoh 
Estate Commissionors—Ohmreh Building Commission, 


A provinos is the logal district of an archbishop; thoro aro in 
England two archbishops, viz., of Canterbury and York, and two 
similarly named provinces. Tho archbishop is tho chigf of the 
clergy in a whole province, and has inspection of tho clergy of 
that province, As archbishop ho has appollate jurisdiction, ad 
as bishop of his dioceso a court of original jurisdiction, Upon a 
writ from the sovorcign, ho summons tho Convocetion of his pro- 
vince. When an episcopal sco falls vacant, the crown has the 
custody of the temporalitios ; tho arohbishop, as guardian of tho 
spiritualitios, executes all ccclesiastical jurisdiction theroin, 

Whon an archbishopric is vacant, tho “doan and chaptor” are 
tho spiritual guardians, ovor sinco tho offico of prior of Canterbury 
was abolishod at the Roformation. Archbishops have tho right of 
deprivation, that is, of susponding bishops from their fnclions.* 
Tho Archbishop of Canterbury} is tho primato and metropolitan 
of all England; thoro aro+twonly bishops subordinate to him, 
Tho Bishop of London is his provincial clean ; of Winchostor, his 
chancollor ; of Lincoln (formerly) his vico-choncollor; of Salis- 
bury, his precentor ; of Worcostor, his chaplain ; and tho Bishop 
of Rochostor bore tho cross bofore him—in former times. To is 
the first poor of tho realm, and has precodonce oyor all government 
functionaries, and tho ontire clergy. In rank ho comos immotti- 
ately after the princes of the blood. Tlo is privileged lo havo 
eight chaplains, whercas a duko may only have six at most, Tis 
title is Graco and most Rovorond fathor in God.” To subsoribos 
himself, “By Divine Providence, Archbishop,”? whereas othor 
bishops only writo, “By Divino pormission.” Whon spoaking of 
him and the Archbishop of York, the wonted form. of exproysion om~ 
ployedis, “ He is onthronod,”? wheroas of tho othor bishops merely, 
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They are installed.” He crowns tho kings and quoons regnant, 
As rogards marriage, he has power to grant a special license in lien 
of the publication of banns, Whosoever applies to Rome for a 
dispensation, becomes liable to the penalty of “ premunire.” 

The second ecclesiastic in the realm is the Archbishop of York. 
The style and title, with the privilege of having chaplains, is pos- 
sessed in common with the Archbishop of Canterbury. On tho 
other hand, he is only “ primate of England,” and in order of rank 
comes after the Lord Chancellor. He has the privilege of crown- 
ing the queen consort, and is her perpetual chaplain.* ons 

Archbishops and bishops are, as a matter of form, chosen by 
the deans and chapters of the cathedral churches, but in fact are 
nominated by the sovereign.t In the event of 2 vacancy occur- 
ring, the sovereign issues to the chapter, leave to elect “ congé 
@élive,’ conformably with 25 Henry VII. c. 20. In the re- 
spective writing, however, tho person whom the sovereign wishes 
to have olected is pointed out. If the dean and chapter delay 
their election above twelye days, the nomination dovolves to tho 
king, who may by letters patent appoint such person as he pleases. 
The sovereign afterwards notifies the nomination or election which 
has token place to the archbishop of the province if it be a 
bishop that is chosen, and, in case of the election of an archbishop, 
to the other archbishop and two bishops, or to four bishops, re- 
quiring them to confirm, invest, and consecrate the person so 
elected, after which the bishop clect shall sue to the king for his 
temporalties, and tako the prescribed oaths, Whosoever opposes 
horein the orders of the sovoreign, incurs the penalties of promu- 
niro. Besides bocoming vacant by death, the soes of bishops and 
archbishops are avoided as well by crime as by resignation. A 
bishop can only resign into the hands of the archbishop, and tho 

“ archbishop himself into the hands of the sovereign. The title of 
a bishop is “ Right Reverend Father in God,” ond he ranks 
after a socratary of state; if the latter be a bishop ; otherwiso, after 
marquises’ younger sons, All bishops,§ as soon as they have 


* Burna, i, 197, 

+ As to the nature of the olection of 
the bishops, and the obligation of the 
dean and chapter to elect the nominee of 
the crown, vido Zha Queen and Aroh- 
bishop of Cant., ii. Q, B. 483, 

ft Burns, i. 198, 

§ Tho Bishop of Sodor and Man is in 


no case a lord spiritual, Ife oxercises tho 
saine spiritual powors, and possesses tho 
anmo privileges as tho other spiritual lords, 
except that of voting in the uppor houso, 
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of the sovereign, as of the Crown of 
England, but as of the sovereignty of Man. 
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talon tho proscribed oath to tho sovoroign, havo tho right to sit as 
“lords spiritual” in tho House of Lords ; but tho bishop last clectod 
‘for the time boing is excluded from that dignity, save inthe case of 
the Bishops of London, Durham, and Winchostor, They aro not ac- 
counted “peers,” and, if indictod for folony, avo subjoct to the ordi- 
nary courts. In tho middle agos thoy would, in tho oyont of thoir 
submitting thomselves 10 tho jurisdiction of tho poors, have with- 
drawn themsolvos theroby from thoir special spiritual jurisdiction.* 
’ By 26 Hon, VITE. o, 14, suffrazan bishops acting as assistants to 
the othor bishops, but boing’ moro titular bishops, received doter- 
minnto sees; tho sovereign choso thom from two candidatos pre- 
“gonted to him by the rightful bishop or archbishop ; they had just 
so much jurisdiction as the bishop or archbishop thought ft to 
concede.t ‘This institution has now fallen into dosuetnde.{ 

With a viow to oqualizo tho torritory, functions, and incomo 
of tho bishops and tho clorgy at large, e special commission was 
appointed by 6 and 7 Will. LV. c. 77. Tho “ocolosiastical com- 
missionors,” by 8 and 4 Vict, o, 118, ave,—all tho bishops of 
England and Wales, all tho chiof justices, tho deans of St, Paul’s, 
Wostminstor, and Cantorbury, four Inymon summoned. by tho 
queen, and three laymon namod by tho Archbishop of Cantorbury, 
They must all bo mombors of tho Church of Hngland., ‘Tho cur. * 
ront businoss is now managod by a spocial commitco (“ the Church 
Estatos Commissionors’”’), Tho quoon nominates to this committoo 
ono clorical and. ono Jay mombor ; a third mombor being appointod 
by the Archbishop of Cantorbury. ‘Thoso throo mombors avo 
rosponsillo for the ontire body, which has the power of conjoining 
two othor mombors; tho wholo of tho five mombors boing again 
subject to bo reloasod by their constituents, ATl proposals for o 
chango affecting tho ontire body, or tho commitioo itsolf, must bo 
approved by the privy council, and bo submittod to Parliamont, 
but meroly “for their information.” ‘Iho committoo of fivo is 
furthor empowored to decide respecting valid sales, purchases, 
and lcases. 

Sinco 1818 thore oxista a “ Church-building Commission ;” this 
commission for building now churchos” consists of tho two 
archbishops, the lord chancollor, tho Spoaker of the Commons, 
sevoral of the leading ministers, and othors. 


* Burns, i, 224, + Burns, i, 248. « ‘ft Bowyer, 75. 
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CHAPTER IV. 


THD CLERGY AT LARGE. 


The * Chapter."—Rights thoreof—Parsons.—Vicars.-Curatos.—Patronage,—Aroh- 
deacons.—Rural Deans. 


Att the bishops, excepting Sodor and Man, have a chaptor of 
their own, at the head whereof is a dean, who ranks immediately 
after the bishop, and constitutes, in certain cases, a “ corpora- 
tion sole.” Since 8 and 4 Vict. c, 118, the queen nominates all 
deans by letters patont under the great seal. ‘The canons of the 
chapter are sometimes appointed by the crown, sometimes by the 
bishop, and sometimes by each othor. Tho ‘ Dean and Chapter” 
constitute a jural person in regard to the property ecclesiastical, 

The chapter nominally elects the bishops, and, together with 
the dean, has to give its assent to many acts of the bishop, such 
as the granting of leases and nomination to various offices,* 

England is distributed into two hundred extra-parochial places, 
and a vast number of parishes (see Book vi. Pt.ii, o. 1). In every 
parish there is a parish church, prosided over by a rector, who 
holds the living. Whoever is in full possession of all tho rights 
of such parish church is called “parson” (persone ecclesice), and 
constitutes a jural person. ‘During his life he has the freehold of 
the parsonage, the glebe-lands, the tithes, and other dues, 
Occasionally these dues are “ appropriated ;” that is, the benefice is 
perpetually annexed to some spiritual corporation, either solo or 
aggregate, being the patron of tho living. Such corporation 
appoints a vicar, to whom the spiritual duty belongs, in the samo 
manner as in parsonages not appropriated, to tho rector. 

The patronage (advocatio, advowson) is ranked under the head 
of veal property.t Advowsons are either appendant or in gross ; 
appendant when annexed to the possession of a manor, and will 
pass by a grant of the manor only, without adding any other word. 
But when tho advowson has been once separated from the property 
of the manor, it is called advowson im gross. Tho owner of tho 
advowson is invested with the same privileges as in other Christian 


#B. Low, ii, 178. } Burns i., Ba, 
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lands. When an alion purchases a right of presentation, tho crown. 
shall present; if a cntholio, it is exorcised by cithor university in 
tum. Sinco 1886 tho rights of presontation of corporate towns 
has been abolished. Bosidos tho rights of prosentation pertaining 
to the queen, tho lord chancollor, tho Prince of Wales, tho highor 
clergy, end the chapters, there are 8850 poors, peorosses, baronola, 
parsons, gontlomon and gontlowomen, in tho enjoyment of such 
patronage.* How very intimatoly tho Church Established is bound 
up with the governing class may, from this simple fact alono, bo 
readily apprehonded. 

Tho bishop has the right to rofuso any one prosontod by the 
patron whon such person is “ oxcommunicated,” or a bastard,” an 
“ outlaw,” an “ alion,” a“ minor,” an illitorato” person, a “ hore- 
tic,” or a “schismatic,” The patron has, however, a right of action in 
tho law courts. Sinco 1 and 2 Vict, c. 106, itis only pormissiblo to 
hold two beneficos, tho churches of which are within threo miles of 
one another, and tho annual value of ono of which docs not oxceod 
£100. On the ground of felony, immorality, or orvors in doctrine 
against tho Thirty-nino Articles, or “Book of Common Prayor,” 
a clorgyman may bo “suspended,” To curates a stipond, ranging 
from £80 to £150, may, where deomod needful, now bo assigned 
by tho bishop. By yvecont reforms tho mischief of allowing non- 
rosident roctors to hold tho living and got poor euratos to officinto 
in their stead has boon, in a great measure, restrained, ‘he numhor 
of curates has sunk in consequonce from 4000 in tho yor 1885, 
to 1800 in tho yonr 1854.+ ‘Tho visitation and inspection of a 
diocoso is conducted by tho archdeacon, who is gonerally nomi- 
nated hy the bishop, is jurisdiction is froquently basoct upon 
custom and usago, and was formorly not always uniform, but variod 
in different diocoses ; but now all archdeacons throughout England 
and Wales are to havo and exorciso full and oqual jurisdiction 
within their rospective archdcaconries, any usago to tho contrary 
notwithstanding (6 and 7 Will. IV. c. 77, scct.19), Tis assistant 
judge is styled “ official.” ‘Tho archdencon doos not sit in porson 
in the court. Rural deans aro very ancient officers of tho church; 
they are the doputies of the bishop, and aro appointed to inspect 
the conduct of tho clorgy and to inquire into and report dilapida- 
tions, They had almost grown ont of use, but recently the office 
has, in many instances, beon revived (8 and 4 Vict,c. 118). 

* Gnoist i, 48, + Gnoist i, 644-547, T Burnsi,, 96, 
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CILAPTER V. 
CONVOCATION. 


Olergymen formorly in the Commons.—Trxation by Convocation.—Convooation of 
Cantorbury ;—of York,—Decay of Convocation.—Burke touching Convocation, 
—Last Year's Sitting. 


Unoper the Plantagenets the clergy who wore not bishops were 
summoned to patliament whenever the king required their 
attendance for money purposes.* Occasionally the convocation 
was conjoined to the parliament ;+ the two assemblies were, how- 
ever, separated in order of time. The writ of summons of tho 
clergy to parliament was directed to the archbishops and all the 
bishops; the summons to convocation now issues from the 
sovereign to the two archbishops only. In the middlo ages con-, 
vocation enjoyed the right of imposing taxes upon the clergy, 
which was, however, exercised under ratification of parliament ;} | 
thus, before the war with France, convocation voted money for’ 
the war which Henry Y. was beginning.§ Since 1664 this right 
of self-taxation has been abolished. || \ 

Each province has its own convocation; both convocations ara 
summoned coincidontly with parliament, The summons of tho 
sovoreign to the archbishop has in view the summoning of all 
bishops, deans, and archdeacons of cathedral and collogiate 
churches; thoroupon the archbishop issues his writ of election ; 
from oach cathedral or collegiate church a proctor is sont, and 
from the lower clergy of cach diocese, two proctors aro also 
deputed. In the province of Canterbury tho bishops sit in tho 
Uppor House under tho presideney of the archbishop. In tho 
Lowor Ilouse there are twenty-two deans, fifty-four archdeacons, 
twenty-four proctors of the chapters, and forty-four proctors for 
tho lower clergy assembled, 


Rurng, i, 95. 
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aguud ipsi pro quolibot decanatu ot 
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Tho convocation of the province of York seoms naver to have 
been of any importance whatovor.* 

This convocation, like that of the provinco of Cantorbury, 
also consists of two houses; of recon) yours, howover, of ono 
only, tho bishops and proctora sitting in one houso./ The 
momborg of both convocations enjoyod tho samo priviloges from 
arrest as membors of Parliamont, 

The decline of convocation began from tho moment whon it 
surrendoved Lhe right of taxation, and when tho clorgy oxercised, 
like other commonors, the right of voting at elections to parlia- 
ment, Irom that time tho convocationgs have oxcrcisod no 
synodal act whatevor. They havo, howovor, since 1700 boon 
summoned annually, togothor with parliament, and havo still the 
right to act as provincial councils whonevor tho queon may deem 
it expediont.} 

In tho veign of Anne the Uppor House of the provinco of Can. 
torbury came into conflict with the Lowor Houso touching the ro- 
baptism of dissentors, and convocation made strenuous efforts to 
establish itself anow as a spiritual joint-parlioment. In 1717 the 
entire convocation itself camo into conflict with tho state Govern. 
mont, and was, in consoquence, adjourned; sinco that poriod 
down to the present timo it has not had any special businoss to 
attend to. As Burko says,— Tt is now callod for form only, It 
sits for the purpose of making somo polite coclosinstical compli- 
monts to tho sovorcign; and, when that graco is said, rolires and 
is heard of no moro. It is, howovor, a part of tho constitution, 
and may be called out into ach and enorgy, whonovor thore is 
occasion; aud whenovor thoso who conjuro up that spirit, will 
choose to abide tho consoquoncos,”§ Convocation has always, 
down to tho presonl time, aftor tho discharge of businoss, boon 
adjourned, pro formé, until tho spoech from the throne arrives ; 
but the said speech nover docs arrive, nol oven when convocation 
again resumes businoss. 

In 1851 Lord Rodesdalo attompted, by a motion in the Touse 
of Lords, to galvanize convocation, but the Archbishop of Can- 
terbury himself lifted an opposing voico. Oortain alterations * 
tho service and ceremonies in the Church of Fr * ~ 
become highly requisite, convocation was last year summonou wo 


* Tollam, Cons, Iist, ili., 824, Burns, B, L,, ii, 8 
+ Albany Fonblanquo, Tow 1 avo Dottor to tho seis of Bristol, 
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effect such albselara Touching the proceedings of last year’s 
convocation, the newspapers havo afforded the following infor- 
mation :— ; 

The convocation of Canterbury assembled on the 14th of 
March; a deputation of the Lower House complained to the Upper 
House of the book entitled ‘Essays and Reviews ;” six clorgy- 
men were implicated as the authors, and had attacked in the 
same the infallibility of the Bible-text. 

The Lower Iouse was then allowed to name a committee, and 
to prepare extracts from the heretical book, reporting thorcon 10 
the Upper House. On the same day the Lower House debated con- - 
cerning a petition to the Queon as to a reform of the Book of 
Common Prayer, without arriving at any result. 

The day after, the Lower House referred a petition to the Upper 
House, praying that the bishops might oppose in Parliament the” 
passing of a bill allowing marriage with a deceased wife’s sister. 
The prolocutor thereupon adjourned the house till the 14th of May 
of this year, ‘The Lower Houso has, since then, on expiry of the 
adjournment, delivered its sentence condemnatory of the “ Essays 
and Reviows.” 

The Upper House of the province of York having assembled at 
the same time, delivered an address of condolencé to the Queen, 
relative to the decease of the Duchess of Kent. The Lower House 
was then required to constitute a petition-committes with intent 
to obtain leave from the Queen that the revision of the 29th canon’ 
might bo taken into consideration. The Lowor House received the 
address of the Upper House. Numerous petitions were presented, 
among which was one respecting the admission of laymen to con 
vocation. 
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‘OHAPTER VI. 
THE UNIVERSITINS. 


Tho Univorsitios more Auciont than the Colloges.—Merton Oolloge—Autonomy of 
the Colleges—-Exclusivences of All Souls'—Stringont Discipline—Oxford— 
The Chancollor.—Lho Vice-Chancollor,—Congrogation,—Convoontion,—Consti- 
tution of Cambridge. —Durham.—London University. 


' 


Tun universities are more'ancient than the colleges, So far back 
as 1244 Oxford received from Henry IIL, its chartor, and a chan- 
cellor of its own. ‘The colleges have beon founded for the most 
parb by private persons for the maintenanco of fellows, and for the 
training of theologians. The oldest college in Oxford is Merton, 
In 1427 Lincoln College was ostablishod by tho Bishop of Lin- 
coln, and was then founded for the purpose of uprooting the doc- 
trineg of Wyoliffo, In 1488 “All Souls’” was founded, ond in 
1457 “ Magdalon.”* 

The colleges are autonomic corporations, and are only con- 
nected with the university through their mombors. Tho fellows 
lead @ monastic kind of lifo, but of a yory comfortablo typo; be- 

" sides free residenco and. board, rocoiving a liloral yoarly stipend. 
Upon igarriago, or tho acoepianco of an ceclesiastical charge, 
the fellowship lapses. ‘Tho appointmont to a followship of a colloge 
in Oxford and Cambridgo takos place, gonorally spoaking, by eloc- 
tion. Hvery’undergraduate must belong to some college, The 
colleges, however, aro not bound to rocoive undergraduates, All 
Souls’, for instance, has shown a complote spirit of exclusivenoss 
against the admission of undorgraduates. 

Lectures are delivored in special edifices apart from the col- 
leges. Generally speaking, tho undorgraduates are trained like 
the scholars in our gymnasia. They must always woar the official 
costume, and after nine o’clock in the eyening cannot, without 
special permission, leave their respective colleges. For the bettor 
control of the students, the university exercises police authority 
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from nine in the evening until six in thomorning. That it should 
bo the strict duty of the follows gud undergraduates to attend 
chapel ” is a matter of course, considering the ecclesiastical cha- 
racter of the universities of Oxford and Cambridge, Of late years, 
parliament has effected the first broach in these two bulwarks of 
the church, inasmuch as,—admittodly by “violation of the rights of 
corporations,—it has ordered tho admission of dissenters, 

Oxford possesses nineteen colleges and five halls, presided over 
by thoir respective “Heéad.’? The university has always been 
govorned by statutes of its own making, which in 1629 were 
digested into a cofle, “Corpus Statutor¥m Universitatis Oxoni- 
ensis,” and confirmed by charter of Charles I, in 1635. Except 
on points where modern exigencies'have compelled amendment or 
abrogation, they continue to be in force. The style of the Corpo. 
ration is, “Tho Chancollor, Masters, and Scholars of the University 
of Oxford,” Tho Chancellor holds his office for hfe, is usually a 
nobléman of distinction who has been 1 membor of the university, 
is elocted by tho members of convocation, and attends only on 
oxtraordinary occasions, Tho Vico-chancellor, the highest resident 
officor, is annually nominated by the chancellor from the heads of 
colleges, but of late has gonerally hold offico by ye-appointment 
for four years. Ile convenes all courts and meotings, enforces the 
laws, punishes delinquents, liconsos taverns in the city, and is a 
magistrato for Oxford, Oxfordshire, and Berkshire, He appoints 
four deputies, or pro-vico-chancellors from the heads of colleges, 
who oxorcise his power when he is unwoll or necessarily absent 
from the univorsity. 

The High Stoward is appointed by tho chancellor, and approved 
by convocation ; ho is always a nobloman, and holds his offico for 
life ; he assists the chancellor, vico-chancollor, and proctors in the 
oxocution of their respective dutios. If required by the chancellor, 
ho hears and dotormines capitel causos affecting members of the 
university, and, cither porsonally or by deputy, holds the uni- 
vorsity Court-lect at the appointment of the chancellor and vice- 
chancellor, ‘The proctors are two masters of arts of at least four 
years’ standing, and not more than ten; they are chosen out of 
the several colloges by turns, They aro the immediate guardians 
of the laws of the university, and in all respects acting magistrates, 
The whole corporate business of the university is transacted in two 
distinct assemblies, called the Tonge of Congregation and the 
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House of Convocation. The former consists of doctors of overy 
faculty residont in tho University, hoads of collogos and:halls, pro- 
fessors, public ‘Jecturors, masters of schools, public examinors, the 
deans and censors of colleges, and mastors of arts of abavo ono year’s 
standing,—all, of whom are called regents, ho House of Con- 
gregation occupies itself almost oxclusivoly with the passing’ of 
graces and disponsations and the granting of degrees, Tho 
House of Convocation consists of all tho same members as the 
former, of masters of aris in thei first year, and of porsons who 
have been regents, and retain their names on fhe books, but have 
retired from the university. It izansacts all important business, 
and exercises power in-all matters connectod with the affairs or 
interests of the university; subject, however, to some marked 
“yeatrictions in the department of legislation. In both houses-the 
chancellor or vico-chancellor singly, and the two proctérs jointly, 
have an absolute veto in all proceedings excopt olections; but 
against even a small majority of votes, they havo allowed it to fall 
_ into nearly as complete a dosuoiude as the royal voto upon the 
* procoedings of Parliament, A weekly court of zecord is held by 


“the vico-chancellor for the recovery of debts within the limits of | 


tho university ; 3 and a weokly meoting, composod of tho vico.- 
chancellor, the proctors and the heads of houses, is hold for deliv 
beration on all mattors affecting the libertios and privilogos of the 
University, and for consultation respocting the duo obsorvanco of 

“.atatutes and customs. Tho two reprosonintives of the Univotsity 
in Parlidment are choson by the vico-chancollor, tho dootors, ahd 
the regont and non-rogont mastors in convocation. 


The colleges are corporato hodies bolonging to the class callod ” 


‘ eleomosynary,” and aro quito dislinot from tho Corporation of 
the Univorsity. 

Of the seyenteon colleges, halls, or sociotios which form the 
University of Cambridgo, each is a body corporate, and ruled by 
its own parlicular statutes, but cach is also subject to general laws, 
which regulate tho practice of tho confederate body as a Uni- 
versity. The sonate takes cognizance of tho whole business of tho 
University ; it is composod of all the Masters of Arig and the 
doctors in divinity, civil Inw, and physic, having their namos upon. 
tho college-boards, holding any university office, or residont in tho 
town, 

The Senate is divided into fwo classes, or houses: Masters of 

q 
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Arts of less than five years’ standing, and doctors of less than two, 

* compose the regent, or Upper House ;—the remainder constitute 
the non-regent, or Lower House. Doctors of more than two 
years’ standing ure privileged to vote with either house, The 
vight of electing the two members of Parliament is vested in the 
doctors and mastors of arts who have their rikmes on the boards 
of their respective colleges. A meeting of the senate is called the 
congregation. Besides the two honses of the senate, a council 

vealled the caput is chosen annually, by which every university 

grace must be unanimously approved before it can be introduced 
to the sonate. 

The constitution of Cambridge has been nowly regulated by 
a statute 29th of July, 1856, 19 and 20 Vict. c. 88. The governing 
body consists of a “ council or senate,” comprising the chancellor, 
vice chancellor, fow heads of collegos, four professors, and eight 
other mombers, who must not be either “ heads” or professors. The 
Queon has power to introduce, through the Privy Council, new 
statutos for the colleges and tho university. "The colleges enjoy, 
howevor, the right of petition against their introduction. All the 
statutes must be laid before Parliament. If one or, other of the 
two Houses does not issue an address within forty dai, the Queen 
can thereupon carry out the statutes. 

Down to 1882 there were in England but two ancient univer- 
sities, In that ycar a university for the study of theology was 
founded in Durham, ‘The bishop of the diocese is the “ visitor,” 
and the denn the “warden.” It is now attended chiofly by the 
sous of wealthy farmers, 

he London University was founded by royal charter on 28th 
Novembor, 1886, It is cmpowered to confer the degrees of 
master of arts, doctor of laws, and medicine, and scienco. 

There are two colleges in direct relation with it, yiz., Univer. 
sity’and King’s College, The fellows and the chancellor are 
nominated by the Queen; the vice-chancellor is elected by the 
sonato,* 


* Gnoist, i. 860, 
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CHAPTER I. 
CHARACTERISTICS OF YH BNGLISIT JUDICIAL SYSTEM, 


No “Conflict of Jurisdiction,”—Soparation of Tustico fiom its Administvation.— 
Intor-depondence of Publia and Privato Law,—Inns of Cowt,—Logal Tact. 
Practical Education—Law Studonts.—-Promotion not merely by Favour,—In- 
dependence of the Judges,—The Judicature and Pavlinment.—Supormiondence 
ovor the Ecclesiastical Couria,—‘Lhe Lraintiee Caso—Contompts of Couwt,—No 
Corporate Charactor.—Dignity of the Judges—Coke at the Tisals of Raleigh and 
Eesox.—Judges during the Last Contwy.—Tho Judicial Organization in relation 
to Publio Law.—Jury.—Courts of the Common Law.—Lquity Courts,—Courts 
of Record and not of Record. 


Wirarn the compass of the judicial authority is to bo found the 
wide contrast that provails botweon tho modorn constitution of 
England and the actual condition of things on the continont; tho 
contentment of the nation at largo may thus be accounted for, 
there being a wondrous charm in tho maxim, “ Whero thore ig a 
wrong thore is a vemedy,”* no dobatable question of law Being 
ever withdrawn from the serutiny of tho courts, 

The judicial authority possossod by cortain special boards and 
by the Home Secretary is of rocont origin; although tho goneral 
principle of submitting evory quostion in disputo to tho superior 
jurisdiction of tho courts of Jaw is imporilled thereby, it is not, as 
yeb obsoured: as tho hoad of this dopartmont changes with tho 
ministry, ho is only able 10 oxorciao arbitrary jurisdiction in a 
fow solitary cases. ‘Tho distinction bolwoen the judicial and 
special government functionaries is so genorally recognised, that 
from it originates the division into “judicial” and © ministerial” 
offices. The Nnglish lawyor knows but little of tho subtle distine- 
tions which foreign jurists are wont 1o Interweave with legal ques- 
tions, ov of the differenco between “ private” and “ public” law. 

The edueation of tho English jurist bogins in tho “Inns of 
Court,” which exercise the right of admitling persons to practiso 
at the bar ; no method of obtaining tho rank of barrister oxists but 
that of becoming enrollod as a student in one or othor of thoso 
Inns. They were founded at the timo when offorls wero mado 
in Oxford to acchimatize Canon and Roman law in England, and 

* Bucher, 218, 


% 


280 THE ENGLISH CONSTITUTION. — 
: 


were styled by Forteseue* and Coke+ “juridical universities.” 
Formerly the sons of the nobility frequented them for the purpose 
of studying law theoretically; they are now chiefly attended by 
persons who intend to practise.{ Tho “Inns of Chancery” were 
formerly in connection with, and in subordination to the Inns of 
Court, but no relation now exists between them. ‘The Inns of 
Court are independent institutions, and, as a rule, are accessible 
to every one. According to the parliamentary report of 1855, 
they are not corporations, but “ yoluntary associations.” “The 
original institution of the Inns of Court nowhere precisely appears, 
but it is certain that they are not corporations, and have no con- 
stitution by charters from the Crown. They are voluntary societies 
which for ages have submitted to governments in the same manner 
as thatof other seminaries of learning. In every instance their con- 
duct is subject to the control of the judges as visitors, From the 
first traces of their existence to this day, no example can be found 
of an interposition by the courts of Westminster Hall, proceeding 
according to the general law of the land; but the judges have 
acted as in a domestic forum, ‘The ancient and usual redress 
is by appeal to the judges.”§ ‘Their revenues are derived from 
the contributions of the members and the rents of their vast 
property, The benchers or seniors are intrusted with the general 
management and direction of the Inn and its revenues. It is 


“by the vote of tho benchers thai persons are called to the 


bar; if a person who has been admitted a student is refused 
his call, an appeal lies 10 the judges as visitors, Every mem- 
ber, prior to his call, must keep his terms, extending over 
three years, and either pass an examination or attend the lectures 
of two of the readers during one whole year. For the conduct 
of the legal examinations a council of legal education has been 
appointed, consisting of benchers belonging to all the four Inns. 
An examination is held three times every year, just pridr to the 
commencement of Hilary, Trinity, and Michaclmas Terms. To 
the most distinguished student at each of these examinations the 
council awards a studentship of fifty guineas per annum for a 
period of three years ; certificates of honour are awarded. of the 
first, second, and third class, if the requisite proficiency be ob- 
tained, Every student, on entering his name for examination, is 


* 0.49. t 1 Bl 28—25. 
+ 8 Rep, pref. § Lord Mansfield, 
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obliged to state whether he is » candidate for honow:s or for the 
ordinary pass; candidates for the latter ave subjected to a less 
rigid examination, 

The student of the Common Law almost ignores the study of 
the Civil Law. Bracton and Fortescue warned their countrymen 
against the “foreign” law as being the groundwork of despotism, 
atrongly urging that, according to the Roman law, whatever 
seemed good to the reigning prince was right, Quod principt 
placuit, whereas, by the English law, tho sovereign himself was 
subject to the law. 

The English law-student leads an existence wholly untram- 
molled, being merely subject to the general rogulations of his 
“Tnn ;” he has no occasion to court the approval or favour of 
barrister or bencher, studies as much, or as litile as he likes, and 
employs his time just as it may suit him. 

Benchers have the absolute and irresponsible power of punish. 
ing a barrister guilty of misconduct, by either admonishing or 
rebuking him, by prohibiting him from dining in Hall, or even 
by “disbarring” him, 

From the barristers are selected the judges, As a general rule, 
a barrister can only attain. to the judicial dignity after achieving ro- 
putation in his profession. A certain amount of patronage is natu- 
rally brought to bear, but party-politicians are so far agreed as that 
the higher judicial posts shall ouly be assigned to lawyers of ability 
and repute ; and, it must be confessed, that the English judges have 
hitherto shown themselves as truly worthy of their high position. 

Since the Revolution of 1688, the judges of the Common Law 
Courts are only removablo on an address from both Housos of 
Parliament, They hold office, not as formerly, durante bene placito, 
but quemdin bene se gesserint, and their salaries are ascertained and 
established, tis trenson to kill a suporior judge, and itis a highly 
penal offence to assault or threaten him. Thoy aro protected in 
the upright discharge of their duties by being indemnified from, 
answering for the consequence of the judgments given by them. 

Corruption and abuse of their office are punishable with dis- 
miseal, penalties, and imprisonment. Since 1 Geo, III. c, 28, their 
commission no longer expires by the demise of the sovereign; nor is 
their confirmation in office any longer necessary, Receiving noither 
“ Orders” nor titles in connection with their office, and betaking 
themselves, proverbially, but once in their lives to court, to roti 
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thanks for their nomination, the judges are, as may be inferred, 
tolerably removed from the influence of the’reigning authority, In 
conteniplation of law they are protected against all encroachments 
of the sovereign and the ministers in the administration of justice. 
When the Star Chamber was abolished, the statute 16 Charles I. 
¢, 10, enacted that neither the King nor Privy Council by writs, 
orders, or the like, should exercise any jurisdiction saving through 
the ordinary courts of law. Every judge, since the middle ages, 
tales the following oath :— 

That he will serve the Queen, and indifferently administer 
justice to all men, without respect of persons, take no bribe, give 
no counsel where he is a party, nor deny right to any, though the 
Queen, or any other, by letters, or by express words, command 
the contrary, etc. ; and in default of duty, to be answerable to the 
Queen in body, land, and goods.” The chief justice further adds, 
* that in caso illegal writs should come to him he would point the 
same out to the Queen, and, despite the foresaid writs, will con- 
tinue to administer justice.’ As there is in England no minister 
of justice, the courts themselves cannot, as occurs elsewhere, 
receive reminders, promptings, and questionable encomia, Heal- 
lam contends that the judges are not ontirely beyond the influenco 
of the crown ;* the hope of further advancement, the flattery of the 
government aut the ministers being still likely to bias them.t As 

.-elderly, and peace-loving men they are ever, as a matter of course, 
‘on the side of the ruling power. Lord Brougham} proposes that 
nd subordinate judge should ever be made chief.justico. It might 
be expedient to forbid the promotion of tho stipendiary judges in 
towns and counties to the dignity of judges of the superior courts, 
taking the latter, as » matter of course, from among the bariisters ; 
otherwiso, the facile promotion of judgos, with the attendant evils 
exhibited by the continent, might not be in England a phantom 

» evil only, 

The recently-created county conrt judges and police magis- 
trates in towns, hold office during good behaviour, 

Conflict of jurisdiction between the courts and the govern- 
ment departments is not possible, the courts alone having to de- 


* Consé. Tist, iii, 262. sion of private, causes, yet a traitor to the 
+ Jefferies himself, when the Court public.’—Junine, First Letter to the 
had no intorest, was an upright judge. Printer of the Publio Advertiser, 
A judge wider ‘the influence of Govern- T Brit. Coust. 868. 
ment may be honest enough in the deci- 
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termitie the limits of their own competency. As the executive 
functionaries of internal goverriment are subject to the judicial, 
the superior court is ever able to control the acts of all these sub- 
ordinates, An actual conflict of jurisdiction can only arise in 
England between the courts of law and the Parliament, as will be 
shown when treating at large of the Parliament, 

On the other hand, a conflict touching the administration of 
justice is quite possible, as justices of the peace, judges of the 
county courts, and police magistrates may occasionally exceed 
their power. Thero are, besides, ecclesiastical and other courts 
which determine according to tho Roman and Canon law; the 
common-law courts have, however, the right of survey, deter- 
mining the limits of their jurisdiction, and preventing their judges 
and officers from exceeding their powers. ‘The common-law 
judges have further reserved the interpretation of every act of 
Parliament referring to these courts.* 

A very interesting insight into this kind of conflict of juris- 
diction is afforded by the celebrated Braintree case.t The parish 
church of Braintree being very much out of repsir, a monition 
issued from the Consistorial Court of London, commanding the 
churchwardens to summon a vestry for a specified day and hour, 
and ordering the parishioners thon to attend andymale a church~ 
rate. A vestry having been convened, a rate was proposed and 
seconded; an amendment, in effect “that no rate be granted,” was 
moved and seconded, and, on a show of hands, camied. The 
majority of the parishioners, who had negatived the granting a* 
rate, having quitted the vestry, the churchwardens in the minority 
continued to remain in the vestry, and ro-proposed and carried the 
necessary rate. The legality of the rate thus made was argued 
in the Consistorial Court of London, before Dy. Imshington, who 
decided that the rate was invalid. From this decision an appeal 
was prosecuted in the Archos Court, and the Dean of Archas, re- 
versing the decision of Dr. Lmshington, held that the rate was a 
legal and valid church-rate. Tho decision of the Arches Court 
was brought under the consideration of the Court of Queon’s 
Bench upon motion for a writ of prohibition restraining the judge 
of the Arches Court, the churchwardens of Braintree, and all 
other persons from proceeding in the matter of the rate, The 
Queen’s Bench decided that the rate was well made, and refused 

* BL, i, 84. + Toulmin Smith, 50, 76, 594, 
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the writ of prohibition. A writ of error was brought on the judg. 
ment in prohibition, and the Court of Exchequer Chamber affirmed . 
the decision of the Queen’s Bench. Upon further appeal to the 
House of Lords that judgment was reversed, and it is now finally 
settled that tho minority of the vestry have no power to bind the 
majority, and that a church-rate at common law can be legally 
imposed only by amajority of the parishioners duly convoked and 
assembled in vestry for that purpose. 

The Court of Queen’s Bench exercises arbitrary punitive 
powor against those who are guilty of a “contempt of court.” 
The punishment of such “contempt” is resorted to especially 
when royal wriis have not been complied with. Such contempts 
are especially visited with punishment as violations of the com- 
mands, of the superior departments, “Contempt” is, further, 
every illegal practice of justices of the peace, sheriffs, and 
magistrates, or breach of trust on the part of executors, persons 
holding office, governors of prisons, barristers, attorneys; finally, 
disobedience of jurymen, non-appearance, and disobedience of 
\witnesses. Doviating from all rules of English procedure, the 
accused can only clear himself on oath of the charge of contempt 
and not by means of a jury. It is visited with fines, imprison- 
ment, and occagjonally with degrading punishments.* The amount 
of the fine, and duration of punishment, entirely depend on the 
will of the court; as the punishment is ofton resorted to for the 


. purpose of compelling the performance of certain acts, long terms 


of imprisonments may frequently occur, even when the act cannot 
for the time being be performed by the individual whom it is 
sought to constrain, 

When the Queen’s Bench, in the name of the Queen, issnes a 
writ of “mandamus,” that is, a command which may be addressed 
to the highest officers of state, and to inferior courts, and corpo- 
rations, or special functionaries, requiring them to do some par- 
ticular thing thercin specified, which appertains to their office and 
duty, aretuwrn is permissible, setting forth the grounds for the 
writ not having been complied with, Should the grounds set 
forth be open to question, a jury may be called to determine the 
facts. In the event of a favourable verdict being obtained, the 
party suing may obtain damages. If the return made be either 
insufficient in Jaw, or false in fact, there then issues a peremptory 

* Bowyer. 
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mandamus, to which no other return will bo admitted, but a certi- 
cate of perfect obedience and due execution of the writ. 

The English judge is not protected as regards the public atlarge, 
by any corporate constitution of the court. In states not endowed 
with liberty something may be said in favour of such corporate 
character of the judicial body, and especially that the weak ave 
thereby safe guarded ; it cannot be gainsaid, however, that at times 
the weak are wofully onough sheltered, In England, on the other 
hand, the judge acts singly in presence of the public, and such 
isolation insures the amplest security against arbitrary dealing, 
Whenever several judgos determine a matter in common, the 
majority decides, but each individual judge gives the grounds of 
his judgment in the light of day.* In like manner when the 
law lords exerciso their appellate jurisdiction, the common law 
judges deliver their opinion one after the other in open session ; 
but sometimes present a joint opinion.t The opinion of the judges 
is only given at the request of the House of Lords, and by way of 
information, 

The dignified manner of conducting law proceedings tends to 
create a deep impression. The judges do not sit in resplendent 
chambers; the localities which serye as law courts at Westminster 
have not an imposing aspect; but the rich official costume of the 
judges, and the wigs and gowns of the barristers are calculated 
to establish a salutary restraint between the judge, the parties in-. 
torested, and the public, This outward dignity is ordinarily com-. 
bined with great calm and gentloness on the part of the judge, 
and with an utter absence of all prejudige as against the accused in 
the conduct of the proceedings. Of browbeating on the part of the 
presiding judge and high-sounding invectives launched by tho public 
prosecutor against the accused, thero is in England no trace.} 

This has not always been the case, however, especially in times 
of political excitement and persecution. In the indictment against 


* Bucher, Parlamentarismus, Ann, 
Reg. 1852, p. 869, Miller 2. Salomons. 

+ Vide the Bridgowator Case, dan. 
Reg., 1858, ny 296, 

{ Lord Campbell's addregs to the jury 
in Palmer's caso:—The case is now in 
your hands ; and, unless upon the pert of 
tha prosecution a clear conviction has 
hboen brought to your minds of the guilt 
of the prwoner, if 1s you duty to acquit 
him, You are not to proceed, even upon 


a strong suspicion; there must be the 
strongest conviction in your minds that 
he was guilty of this offenco; ond if 
there be any reasonable doubt remainingin 
your minds, you will give him the benefit 
of that doubt.”"—4nn Reg., 1866, vol, 
xovili,, 626, 

On Bernard's trialtheAtiorney-Genoral 
said: “ If there be any doubt with 1ospeot 
to the guilt of the acoused, you must ace 
quit hin.”—Ann, Reg, 1858, p. 318, 
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Sir Walter Raleigh, Sir Edward Coke began his speech for the 
prosecution with these words :—“ Thou art the lowest and mos} 
abominable traitor that has ever lived; I am at a loss for words to 
mark out thy viper-like treason; I will prove that never a more 
detestable viper lived in the world than thou, Thou arta monster, 
thou hast sn English face, but a Spanish heart; thou viper, I thou 
thee, thou traitor.”* Coke behaved in the same way towards 
Essex. The cruel taunts with which Jeffreys harried his victims 
are but too well known.t Since the Revolution of 1688 prosecu- 
tors and judges alike have exhibited ® becoming moderation, 
Sowers, when solicitor-general irl 1691, declared it unseemly that 
the representative of the Crown should strive to depict a crime as 
worse than it really was, and to paint it in a false light.t In the 
first half of the 18th century, however, the judges appear not 
to have been very considerate towards people of the lower class, 
as is shown by Fielding, who has portrayed the manners of his 
century, and in regard to the condition of things in his own coun- 
try has not indulged his inventive faculty,§ 

If we reflect upon the legal system in relation to the general 
well-being, we cannot too highly appreciate tho protection ex- 
tended to all primary, civil, political, and corporate rights, the 
courts being empowered to penetrate into every sphere of public 
law; neither “conflict of jurisdiction,” nor special privileges ac- 
corded to individuals, can ever bar the way. The true limits of the 
judicature aro constituted, in fact, by Parliament ; where the two 
powers come into collision, the judicature, as a rule, has mainly 
achieved the victory. Dryolling in the full centre of public life, 
the Euglish judge is no mere pedantic bureaucrat, but in the fullest 
senso of the term, a magistrate of a great republic. Notwith- 
standing its defects, the criminal jurisprudence of England has 
shown itself ever the chiof upholder of liberty. On two memo-, 
rable occasions—the trial of the Bishops, and of Horne Tooke—- 
twelye good men and true, have rebuked reaction and despotisyn, ; 


* State Trials, 

+ Diisracli, Curios, Lit., iii. 

} Macaulay, Hist. of Eng., vol. i. 

§ “Tho itinerant Judge Page, ad- 
dressing one accused of stealing a horse, 
thus expresses himsolf:— Well, you 
fellow, what. have you to say ? don'tatand 
“humming and hawing,” but speak out,’ 
The fellow said he had found ‘the horse. 


‘Ay,’ anewered the judge, ‘thou arta 
uoky fellow, I have travelled the cirouit 
theso forty years, and never found 2 horse 
in my life; but I will tell theo what, 
friend, thou wast more lucky than thou 
didst_ know of, for thou didst not only 
find the horse, but a halter, too, I pro- 
tise thee, "—Zon Jones. 
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uttering the warning voice—“ Thus far shalt thou go, and no 
further.” 

The difficulties which surround the English Chancery Court 
will be treated of further on, but even the common law courts are 
not by any means in a position to secure a speedy and cheap ad- 
ministration of justice. 

If we scrutinize the structure of the legal system in relation 
to the courts which administer the law, we find first of all, an 
antagonism prevailing between the common law courts, and those 
which decide, as the Court of Chancery, on other principles. Tho 


courts of the common law are chiefly the law courts of Westmin- ' 


ster, the new county courts, the courts of the justices of the peace 
and town magistrates. The courts not deciding by the common 
law are the ecclesiastical courts, the admiralty court, military 
courts, and the courts of équity. The courts of the common law 
at Westminster exorcise authority over courts of inferior jurisdic- 
tion, as the county courts, The courts of equity are subject to the 
appellate jurisdiction of tho Lords. 

Tho determination of a question of fact by means of a jury, 
and public and oral procedure, is common to all the courts of 
law. The other courts cannot summon a jury, but may require 
the courts of law to have muttors of fact doterminod.* 

The courts of law ave fnrther divided into courts of record, 
and not of record. Acourt of record is that whero tho acts and 
judicial procecdings ave enrolled in parchment, which volls are 
called the records of the court, and aro of such high authority that 
their truth is not to bo called in question. For itis a settled rule, 
that a party cannot bo received to aver as error in fact, a matter 
contrary to the record. If the existence of a record be doniod it 
shall be tried hy nothing but itself, that is, upon bare inspection, 
whether there be any such record or no. Hvery court of record has 
authority to fine and imprison for contempt of its authority. 
Stringent enactments protect these records against any. attempt 

‘at erasure. There are four suporior courts of record—the Chancery 
Court, so far as it is a court of equity, and the three courts of law 
at Westminster. Sinco 1 and 2 Vict. oc. 94, the Master of the 
Rolls is the keeper of the records. 


* By the 21 and 22 Vict, 0. 27, the question of fyot arising in any suit or 
Court of Chancery is now empowered lo proceeding, to be tried before tho cours 
enuse damages to bo aesossed, or any iteolf with ajuryi 
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CHAPTER II. 


‘ 


THE COURTS OF LAW AT WESTMINSTER. 


Personal presonce of the King in the Courts—Ourin Regis.—The Court of Wx- 
chequey.—Itinerant Judges,—Their Commissions,—Nisi Prius,—Queen’s Bench, 
—Crown Side.—Plea Side—Court of Common Pleas, Court of Exchequer— 
Court of, Exchequer Chamber—Court of Criminal Appeal. * 


ALL Jurisdiction proceeds from the Ising. In contemplation of 
law ho is presout in all the courts, and, for several centuries, pre- 
sided ovgr them ; it is, however, to longer practicable for sove- 
reigns to give judgment iti person. It is related of Edward IV., 
that he presided in the King’s Bench for three days successively, 
though only with a view to learn.* James I. was informed by , 
the judges that he had the right to preside in the court but not 
to express his opinion, Coke contends, that an actual inter: 
vention of the sovercign in the deliberation of the ‘courts would 
be illegal.; The chief court of tho realm in. Norman times was 
the Curia, Regis, or Aula Regis, which was the suprome court of 
justice in the Kingdom ; it was likewise the groundwork of the 
Bnglish. upper hous. Of this court the sovereign himself was 
the judgo, assisted by the grand justiciary of England, wha, in 
his absence, actod as his deputy, and: by the other great officers 
of state. By means of this court, which followed the king every~ 
where, hv.administered justice and matters relating to revenne. 
The ‘inconveniences of this system, although diminished by 
thé appointment, in the reign of Henry IL, of justices in eyre, 
were so great, that they occasioned the insertion of a clause in 
Magna Charta, *! Communia placita pon sequantur curiam nos- 
tvam, sed teneantur in aliquo certo loco?’ The result of this clause 
was the erection of the “ Court of Common” Pleas at Westminster. 
Common pleas, or suits between party and party in} which the 
interests of the crowrt were not affected, instead of being carried 


"es Dr Henry, Hist, of Great Britain, + BL 41, 2 Insh, 48, wt 
vol, v8 
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on wherever the Curia Regis happened to be, were determined in 
the Court of Common Pleas at Westminster. The Curid Regis still 
continued to follow the king’s person, and to decide the causes in 
which the crown waa interested, UWdward L., styled “the English 
Justinian,” recast the entire system of judloninre: He Jeft the 
‘Court.of. Common Pleas in possession of the ciyil business of the 
kingdom, consigned the exclusive management of revenue matters 
to the Court of Exchequer, while ‘the remnant.of the jurisdiction 
of the Aula Regis was entrusted to the King’s Bench, Up to 
the 11 Geo. IV. and 1 Will. IV. c. 70, an appeal lay to the King’s 
Bench by. writ of error from the Courts of Common Pleas and 
Exchequer. By means of certain fictions, the Courts of King’s 
Bench and Exchequer obtained a jurisdiction in actions between 
subject and subject, co-extensive with that of the Common Pleas, 
By the 2 Will. IV. c. 29 this jurisdiction was recognized and 
‘confirmed, while the fictions by which it had been obtained were 
abolished, .From these’ courts of law the special jurisdiction of 
the chancellor,.supplying and relieving against the common law, 
was detached, as a “court of equity” ‘Tho. three courts of law 
sit separately at the present day, at Westminster. Hach court 
formerly possessed four judges, but that number was increased - 
five, by | Will, IV. o. 70, 

These fifteen judges are at the samo time itinerant judges, ill 
from.the time of the Plantagenets, and for the public convehienca, 
determine-matters of civil procedure in the provinces, For this 
purpose’ England and Wales has been apportioned into eight 
circuits (the Home, Midland, Oxford, Norfolk, North . Wales, 
South Wales, Western and Northern civeuits) 3 during: the ¥aca- 
tions preceding the Taster and Michaclmas sittings at Wostminster, 
after Hilary and Trinity terms, the judges go their half-yearly 
cixeuits, two’ being usually appointed for each circuit, As jondon 
and Middlesex are in proximity to the common Jaw.courts, they. 
are not included in the circuit division; one judge. alway 
remains in London. In Lancaster and York assizes are likewise 
held about,Christmas. Every judge is accompanied by his mar~ 
shal as private secretary. 

The purpose of these circuits isto determine the causes of 
action which have afisen in the Yarious counties, and to effect a 
delivery of tho jails. .So long ‘as the justices in eyre are inf any - 
plied, the authority of the ‘local magistrates is suspended, as they 
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. have with them concurrent jurisdiction. - The itinerant judges 
receive several commissions + Ist. A commission.of the peace 5 2nd, 
_ A commission of oyer and terminer, which is only given to two 
judges collectively (Breve’ do, transgressionéd ad‘audiendum et 
terminandum), and is extended to the senior barristers. It is 
granted under the great seal, and empowers the judges to sit in 
judgment on’ all matters concerning treason, felony, robbery, 
murder, and crimes in general.* hn London there is a special - 
court of oyer and terminer, the “ Central Criminal Court.” 8rd. 
Tho commission of jail delivery, empowering the judges to try and 
to deliver every prisoner who shall be in jail when the judges arriva 
at the circuit, whenover or by whomsoever indicted, or for what. 
ever crime committed, Thereby twice every year all the prisons 
are actually cleared. Ocgasionally extraordinary commissions of 
jail delivery, and of oyer and terminer, are issued. A 4th com. 
mission enables them to hold assizes; this is the most ancient 
portion of their functions. During the middle ages it authorized 
them to determine matters of the gravest import, and a large 
range of cases, such as disturbances of possession which had been 
effected with violence (assizes of novel disseisin), and disputes 
‘touching the claims of an heir in matters of realty (mort d’ancestor). 
From the assizes held in regard to such. contentious matters, the, 
itinerant judges received the name of “ assizé judges,” and their 
courts .that of “courts of assize ;” the towns in which Shey Were 
held were called “ towns of assizé,” 

The statute of Westminster; 18 Edw. I. ¢, 80, allowed the 
judges to determine matters of a minor natwre within their circuits, 
and .with that intent introduced half-yeazly assizes: The judges 
teceived o Sth commission of “nisi prius.? By a writ called 
“yenire facias,” a sheviff was formerly required to impanel a jury 
ab Westminster ona fixed day for the determination of any matter ; ~ 
but after 18 Edw. I. c. 80, the wxit of venire was altered, and in- 
stead of ordering the sheriff to bring the jurors to the court. at 
- Westminster, he was ordered to bring them to Westminster on a 
certain day— Mist prius’’—unless before that, day the justices of 
assize came into the county, for then the statufe rendered it his 
duty to return the jury, not to the court, but before the justices of 
asbize, Hence judges are said to sit at Nist prius., 

* BI. iv. 269. Crabb, 175. t BI, iii, $63. 
+ Bowyer, 389, 
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These nisi ‘prius ‘courts are held by a:single judge in con- 
junction with » jury, the jmy having merely to determine 
‘questions of fact. The nisi prins cour generally confines its 
jurisdiction to civil suits of a simple native, where the quostion 
of fact and not the question of law is in dispute, in contradis- 
tinction to the “Crown Court,” which passos judgment on 
prisoners, and to the decisions at bar or in banco, where the judgo, 
together with his colleagues at Westminster, determine important 
‘questions of law.* As a rule, thon, only civil actions of a more 

. important and difficult nature aro determined al Westminster.+ 
The judges hold such nisi prius sittings also at Westminster and 
Chiildhall for London and Middlesex. A. new duty is now assigned 
to the judges of agsize; by 20 and 21 Vict. c. 77, s. 17, a petition for 
restitution of conjugal rights or for judicial separation under that 
Act may be made by either a husband or wifo to tho judgo of 
assize at the assizes held for the county in which the husband or 
wifo reside or last resided together. The plaintiff in any porsonal 
aotion may commenco his suit in cither of the threa suporior courts 
at Westminster, 

The Queen’s Bench, as successor of the. old “ Aula Regis,” 
takes rarik as the highest court of the common law. Under 
Cromwell it was called “The Upper Bench.” It consists of a 
chief justice and four puisne judges. Tho chief justice is the 
supreme judge of the common law. Since 1806 he has no longer 

- aseat in the cabinet. These five judges are the highest “con- 
servators of the peaco.” ‘The lord chiof justico of the Qiwen’s 
Bench is the principal coroner in the kingdom, and may, if he 
pleases, exercise the jurisdiction of a coroner in any part of the 
realm. The Queen’s Bench possesses at this day tho criminal juris; 

diction of the ancient “ Aula Regis,” and also a superintonding 
power over all the inferior trilunals in the kingdom, commanding 
them by a prerogative writ of mandamus to perform what tho 
law requires; by writ of prohibition to abstain from what it pro- 
hibits; removing their proceedings into itself by certiorart; and 
reversing them by writ of ervor or false judgment.t The right“of 
issuing writs of habeas corpus pertains to all the gourts of law, as: 
well’ as to the Lord Chancellor. This court takes cognizance 


eae Kerr's Blackstone, 1857, vol. iii, at law. App. to Molthouse's Law Diot. 
q 441, . 
+, Orabb, 174. As to the import of  Smith’s Acton at Law, 
Nisi Prius, vide the outline of an action 
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both of civil and criminal matters; of the one on the “ Plea,” and 
of the other on the “Crown” side of the court. The powers of 
its judges are described by Bracton; in that they are judges,- 
* capitales , generales, perpetui, eb majores a latere regis residentes, 

qui omnium aliorum corrigere tenentur i injurias et errores.” . 

The sovereign might, until 19 and 20 Vict. c. 74 (repealing 18 
Edw. I. c. 41, art. Super Charters) command the King’s Bench still ‘ 
‘to accompany his person ; and, on one gccasion, Idward I. com- 
manded the Court of King’s Bench to follow him to Scotland, 
vand it actually sat there for some time at Roxbury; reh. He 

This court acquired jurisdiction over purely, civil causes by a 
sories of fictions ; for the Quecn’s Bench declared that & person 
in the custody of its marshal was before it for every purpose ; artd 
as actions of trespasg were considered to be still within “its juris- ‘ 
diction, being of a criminal nature, and g fine payable to the 
crown by the dofendant, the plaintiff was permitted to issue a 
writ charging the defendant with a trespass, which, being then a 
cause for which a man might be arrested, he was taken and com- 
mitted to the Marshalsea, and, being once there, the plaidtiff 
‘might declare against him for any cause of action, —,* * 

The Court of Common Pleas, or “ Court of Common Bench,” 
consists of a chief justice, and four pyisne judges. Conformably 
with Magna Charta, it must be held at Westminster. It has no 
penal jurisdiction, but is the chief civil court, haying, at its first 
establishment, oxclusiye jurisdiction in personal actions, This 
court has also a special cognizance of real actions, whi¢h wero all 
abolished by tho 8 and 4 Will. c, 27, except writ of right of 
dower, dower, and quare impedit. By the Common Law Pro- 
coduro Act of 1860; these actions are to be commonced by writ of 
summons issuing out of the Cow of Common Pleas, in the same 
manner and form as the writ of summons in an ordinary action. 
The plaintiff, however, must endorse on the writ an intention to 
declare in dower, or quare impedit, as the case may be. The corti- 
ficates of acknowledgment by married women, under the Act for 
the Abolition of Fines and Recoverios (8 and 4 Will. IV.,.c. | 
4), with the affidavits verifying them, are filed as records in 
this court.t It is also the court of appeal from the'decisions of 
revising barristers. 


, 


* Smith’s dotion at Law, f Broom’s Commentaries, p. 42, 
¢ Ibid, * 
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The Court of Exchequer consists of a chief baron ,antd four 
barons. Until 5 Vict. c. 5, the same jurisdiction, was ex- 
‘ercised, and the same system of redress pursued on tho equity 
side of the Exchequer as in the Court of Chancery, save only in 

" respect of some few mattgrs peculiar to each tribunal.* 
Th still retains a peculiar and exclusive cognizance’ of matters 


* of revenue, e.g. of complaints arising out of alleged infringements, 


of the laws regulating te custoins and excise; of matters involy- 
ing ‘the paymont of stamip or other duties to government; of 
where, on any, issue raised between’ private parties, the title of the 
crown is brought in, qasabion, or the interests of the rovenue are 
threatented.} : " 
-? Agin the'case of the Queen’s Bench, this court also obtained 
' jnvisdiction in purely civil actions by means of a fiction. It permitted 
the plaintiff to state, in his writ and declaration, that he was a 


debtor to the king, and that, by reason of the défexidant’s con-_ , 


duct, ho wag the less able to pay his dobts; although, in the 
majority of casés, these averments wero wholly false, the court 
wwould not allow them to bo traversed. This fiction is now dis- 
pensed with, end the Court of Exchequer is an ordinary civil court 
in actions of a personal nature. : 

The Court of Exchequor Chamber is the ‘appeal court in civil 
matters. By statute 1 Will. IV. c. 70, error upon any judgment 
of the, Queen’s Bench, Common Ploas, or Exchequer, can be 
brought only before the judges, or judges and. barons, as the case 


may be, of the other tivo courts in tho Exchequer Chamber. That : 


on error from the Exchequer, the appeal will bo heard before, tho 
judges of the Common Ploas and Queen’s Bench. By the Common 


Law Procedure Act of 1854, s. 68—~74, an action of mandamus is, 


giver’ to compel the performance of cerlain duties, in the fulfi]- 
ment of which the plaintiff is personally interested.t Tho Court of 
Queen’s Bench has decided that an action of mandamus will only 
lie where formerly the court would have granted the prorogative 
writ of mandamus. It would seem that an action of mandamus 
can only be brought for the performance of x public duty in which 
the plaintiff is- personally intérestod. From the Court of Ex- 
chequer Chamber error again lies to the Houso of Lords, whose 
decision is final. 


* Ibid, p. 80, } Bonson v. Paul, 6 B, and B,, eas 
+ Broom’ 8 Commentariea, p. 42. Norvis ». Irish and Oo.,, 8 I, & B,, 6: 
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Tn the Iixchequer Chamber also sits the singly created Court 
of Criminal Appeal. This must consist of at least five common 
law judges, including either q chief justice or a chief baron. Oc- 
“casionally, also, all the judges sit as a Court of Appeal. At the 
trial at the Assizos or Quarter Sessions, the court is now om- 
powered, by 11 and 12 Vict. c. 78, to reserve for’ the Court of 
Criminal Appeal any question of low which it finds too difficult 
for its detormination. The question is stated in the form of a 
special case for : the ‘conpideration of tho judges of the poe of 
Appeal. 
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CHAPTER III. 
THE ANCIENT MINOR LOGAL COURTS. 
ve i 


Looal Courts.—Court of Pié Poudre.—Jurisdiction of the ‘Cinque Ports,~—Court of 
Chivals, ‘y.—BStannary Court.—Maréhaleea _ Palace Court, 


Tan ierens centralization of the civil “juniadiotion’® Hecessitated, at 
an .carly period, a recurrence to the co-operation of the local 
courts. Tho civil jurisdiction of the sheriff which here ancjently 
prevailed, and the civil and penal jurisdiction of justices of thé 
peace, will be described when treating of local government. 

There existed, at an early period, a numbor of subordinate 
courts which have now declined, or been abolished, but which : 
should not be passed ‘over in completing or sketch of the English 
judicial system. ‘ 

1, The Court of Pié Poudre (Curia pedis pulverisati), 80 called’ 
because they were held in the summer time, and the respective 
parties came there with travel-stained shoon. It ,exercised sum- 
mary jurisdiction in regard to the police of the markets and of 
trade. As a court of jurisdiction it is now obsolete,* ' 

2. The special jurisdiction of the Cinque Ports (Dover, Sand. 
wich, Romney, Hastings, and IIythe, 10 which Winchelsea and 
Rye have been added), was conducted by the mayor and jurais. 
The ordinary writs of the sovereign had no validity herein.t By 
the 18 and 19 Vict, o 48, the cinque ports havo lost their civil 
jurisdiction. 

8. The old Knights’ Court, or Court of Chivalry, is obsolete, 
It was held by the lord high constable, and determined concern- 
ing injuries to life and limb on occasion of jousts and tourfaments. 
Since the time of Strafford, the office and jurisdiction of lord high 
constable has fallen into decay.t 

4, The Stannary Court of Devonshire and Cornwall (called 
also the Cornwall Parliament) is still inexistence.§ It is founded 
on an ancient privilege granted to the workers in the tin-mines, 


* Cowel, Law Dict. t Bowyer, 328. 
+ BL ii, 79. § Sm tis “Hist, of Eng, 1748, 
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to‘sne and be sued in their own court, that they may not be 
drawn from their business by attending their law-suits in other 
courts, In matters which concern land, life, and limb, it has no 
juwtisdiction. It is a court of record, and is held before a judge 
called “tho vice-warden.”* From this court appeal lies to the 
Tord warden himself, assisted by two or more assessors, members 
of the Judicial Committeo of the Privy Council, or judges of the 
High Court of Chancery or Court of Common Law at Westmin- 
ster; and from the lord warden a final appeal to the Judicial Com- 
mitteo, The jurisdiction of this cowt has been newly regulated 
by 11 and 12 Vict. o. 88, and 18 and 19 Vict. ¢, 82. 

5. The Court of Marshalsea formerly held plea of all trespasses 
committed within verge of “the Court,” where one of the parties 
was of the Royal Household ; and of all debts and contracts, where 
both were of that establishment, 

6, The Palace Conrt at Westminster held plea of all personal 
actions arising within twelve miles of the Palace at Whitehall. 
Both these courts were abolished by 12 and 18 Vict. o. 101. 


* Bi. ii, 79, 80; Kor's Blackatong, vol, iii., 85. 
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CHAPTER IV. 
THE NEWLY CREATED COURTS. 


Diyoree Cout.—Darlier Legislation concerning Marriage —Comt of Probate.-Wills 
formorly in the Hcolesiastical Courts.—Administration.—Custedy of Wills. — 
Scoularzation of the Laws concerning Wills.—Contral Crimmal Court,—Extont 


of its Jurisdiction. 


1, Tue Court of Divorce and matrimonial causes was established 
by 20 and 21 Vict. c, 85. Matrimonial causes had previously 
portained to the Neclesiastical and to the Temporal courts, Prior 
to this act there wore two kinds of divorce, the one a vineulo matri- 
monii, the other a mensé et thoro ; the divorce a vincilo was founded 
on. certain canonical disabilities, and could be obtained from the 
Keclesiastical Court; by the sentence the marriage was declared 
unlawful ab initio; the issue, if any, became bastards, and the 
parties could contract another marriage. Divorce a mensi et thoro 
was granted where the marriage was lawful ab initio, but for 
some matters which had since occurred it became improper for 
the parties to live together ; fas, where tho husband was guilty of 
gross cruelty, or either of the parties had committed adultery. 
For any case, superveniont upon the marriage, divorce a vineulo 
could not be obtained, yet, in the caso of adultory it was froquently 
granted by private Act of Parliament. This mode of procedure 
was, of course, so expensive, that only wealthy parties could take 
advantage of it. 

The new Divorce Act provides in lieu of the divorco a 
menst et thoro a decree of judicial separation, on the petition of 
either husband or wife. This decree may be obtained on the 
ground of adultery or cruelty, or desertion without cause for two 
years and upwards, A. dissolution of the marriage may be pro- 
cured on the petition of either husband or wife, upon the ground, 
where the husband is petitioner, that since the marriage, his wifo 
has been guilty of adultery; where the wife is the potitionor, that 
her husband has, since the marriags, been guilty of incestuous ‘ 
adultery, or bigamy with adultery, or rape, or adultery, coupled 
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with cruelty. By 22 and 28 Vict. c, 60, in addition to the judges 
appointed by the Act of 1856,* all the judges, for the time being, 
of the Court of Queen’s Bench, Common Pleas, and Exchequer, 
respectively, are made judges of the Divorce Court. 

The judge of the Court of Probate is styled the Judge Ordinary, 
and by 20 and 21 Vict. c. 85, was empowered, either alone, or 
with one or more of the judges of the said court, to hear and 
determine all matters falling within its jurisdiction, except peti- 
tions for the dissolving of, or annulling marriages, and applications 
for new trials of issues before a jury. These excepted cases aro 
to be heard and determined by threo or more of the judges for the 
said court, of whom the Judge Ordinary shall be one. By the 
22 and 28 Vict. c. 60, it is enacted that the Judge Ordinary 
shall have precedence in the said court next after the Lord Chief 
Baron of the Exchequer. By 23 and 24 Vict., c, 144, the Judgo 
Ordinary may now alone hear and determine all matters arising 
within the Court, which formerly could only have been heard and 
determined before the full court. If deemed oxpedient the Judge 
Ordinary may call in the assistance of one of the other judges of 
the court; he may also, when he thinks it expedient, direct that 
any such matters, aforesaid, shall be heard before the full court. 
When exercising the jurisdiction given by this Act, an appeal lies 
to the full court from the decision of the Judge Ordinary, within 
fourteen days from the pronouncing thereof, Every decree for a 
divorce shall, in the first instance, bo a decree Nisi, not to be 
made absolute till after the oxpiration of not less than three 
months from the pronouncing thereof. During that period any 
person is at liberty to show cause why the said decree should not 
be made absoluto, by reason of the same having been obtained by 
collusion, or by reason of material facts not having been brought 
before tho court, Either party dissatisfied with the decision of 
the couré on any petition for dissolution of marriage, or for nul- 
lity of marriage may, within three months from the pronouncing 
thereof, appeal therefrom to the House of Lords, if Parliament be 
sitting ; or, if Parliament be not sitting ab the end of such three 
mouths, then within fourteen days next after its meeting. The 

* By this Act the Lord Chancellor, the time being, in each of the three Inst- 
Lord Chief Tustice of tho Queen’s Bench, mentioned courts, and the Judge Ordi- 
the Lord Chief Justice of the Common nary, were appointed Judges of the 


Ploas, the Lord Chief Baron of the Ex- Divorce Court (20 and 21 Vict. 0. 85, 
chequer, the Senior Puisne Judge for the 8, 8). 
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Divorce Court is empowered, by 22 and 23 Vict. c. 60, to regu- 
late the allowance to be mado for the children, and also, on 
divorce being decreed, to take measures for their benefit, and 
consign them to the guardianship of the Court of Chancery. 

In the year 1861 there were 187 potitions filed in the Divorce 
Court for dissolution of marriage, and 49 for judicial separation ; 
249 judgments were given in the year, but, unfortunately, the 
yeturn omits to state their nature, so that it is not possible to 
determine in how many cases man and wife were put asinder. 
The applications for dissolution of marriage wore 244 in 1858, 
211 in 1859, 210 in 1860, and 187 in 1861. 

2, In the year 1857, jurisdiction, in respect of wills, was 
withdrawn from the Bcclesiastical Courts, and by 20 and 21 Vict. 
c. 77, transferred to a new “temporal” court—“the Court of 
Probate.” That the Tcclessiastical Courts should so long have 
had the control of matters testamontary, was based on historical 
grounds. To these courts, during the middle ages, were trans- 
ferred all questions of law relating to matters of religion and 
conscionce.* They received jurisdiction over wills on the ground 
that their exact accomplishment was a matter of conscience and 
duty ; and further, because under every will the Church ordinarily 
obtained some benefaction.t The Councils of the Church had 
repeatedly recommended orphans, widows, and other helpless per- 
sons to the protection of the bishops. As the Lord Chancellor was 
generally an ecclesiastic, he received concurrent jurisdiction with 
the Ecelesiastical Conrts in mattcrs testamentary. The ecclesiasti- 
cal jurisdiction could only, as a matter of course, extend to the per- 
sonal proporty, for tho real property, by reason of the feudal bond, 
was withdrawn from free disposition by will. Tho powor of be~ 
queathing did not oxtend originally to all a man’s personal estate, 
Tt appears from Glanville, who wrote in the reign of Henry IL, 
that a man’s goods were to be divided into three equal parts, one 
third passed to his heirs or lineal descendants, another to his wife, 
and of the rest he could dispose by his will; the shares of the 
wife and children were called their reasonable parts. If he did 
not make such a disposition he was said to die intestate, and the 
king became entitlod; afterwards the Crown granted the goods of 
an intestate to the Ordinary,” who was, generally speaking, the 


* Walter, Kirchanreckt, seo, 189. + Gil. 6, 17%, XK. de testam (8, 26,) 
Richltor, Kirchenrecht, sec, 367. 
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bishop of the diocese, and he was bound to distribute the intes- 
tate’s goods in charity to the poor, or to pious uses. Having thus 
the administration of an intestate’s offects, he acquired jurisdiction 
in the matter of wills, as it was thought just and necessary’ to 
prove to the satisfaction of the Ordinary, the will whereby ‘his 
right to the administration should be ousted. By 18 Ed. I. ec, 
19, it was enacted that the Ordinary should pay the debts of the 
intestates, so far as the goods would extend ; the residue, however, 
after payment of debts still remained in the hands of the Ordinary, 
to be applied in the manner he should think best; and, therefore, 
by 81 Hd. TIL, c. 11, the Ordinary was bound, on intestacy, to 
depute the administration to the next of kin of the deceased to 
whom “letters of administration,” were pranted. 

The Ecclesiastical Courts thus gradually obtained the “ Pro. 
bate” of wills, the granting of “ administration,’ and the decision 
of questions relative to legacies wherein they had conourrent 
jurisdiction with the Cowt of Chancery, From the Consistory 
and Prerogative Courts and Court of Arches appeal lay to tho 
Privy Council. The custody of wills is now committed to the 
Court of Probate. 

Testamentary legislation has now become secularised by the 
act to amend the law relating to prohates and letters of admini. 
stration in England.” A judge of similar rank with the puisne 
judges of the Common Law Courts, and who is likewise judge 
of matrimonial causes, presides over this court, which is a “ court 
of record.” On him depends ithe probate of wills and the 
granting of administration. Questions touching the validity of 
wills likowise pertain to this court, which can have disputed 
matters of fact determined by means of a jury, As subordinate 
officers there are # principal registrar, three registrars, two record- 
keepers, and a sealer ; forty sub-districts, managed respectively, 
by a district-registrar, having the custody of wills, and power to 
allow probate, serve to decentralize the system. In disputed 
matters, under £300, it is open to the parties interosted to 
yeour either to the Court of Probate or to the County Court, 
From the latter, appeal lies to the Court of Probate. The judge 
of this cout may transfer matters of trifling import to the County 
Court for decision, appeal lies from the Court of Probate to the 
Tlouse of Lords. 

The old Common Law, by which a testator could only dispose 
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of one-third 6f his personal goods, has been long since abolished, 
and a man’ may devise the whole of his chattels as freely as he 
formerly could his’ third part. By the 82 Henry VIII. oc. 1, 
owners of land were empowered to give, by will, the whole of their 
lands held in free and common socage, and two-thirds of their 
Jands held by knight-service ; but, as by the 12 Chas, I, oc. 24, 
military tenures were abolished, a tostator has since been enabled 
to dispose of the whole of his lands; andthe execution of a will of 
land, and a will of personalty is now precisely the same. Hvery 
will must be signed in the presence of, and attested by, two 
witnesses. 

8. The Insolvency Cowt has now ceased to exist, as the 
distinction. between insolvency and bankruptcy is no longer recog- 
nised by the English law. 

4, The Central Criminal Court for London was established by 
4 and 5 Will. TV. c. 86. To this court the following receive 
commissions :—the Lord Mayor, who, in all commissions of oyer 
and termimer and jail-delivery in London, according to the pri- 
vileges of the city, is to preside there, but never pronounco 
sentence; the Lord Chancellor; the Lord Keeper of the Great 
Seal; the fifteen judges at Westminster; the Judge of the Ad- 
niralty Court; the Dean of Arches; the aldermen ; the Recorder ; 
the Common-Serjeant, and the judges of the Sheriffs’s Court at 
London, and since 5 Vict. o. 5, the Vice-Chancellors. Under the 
commission, may also be included other persons who have been 
either Lord Chancellor, Lord Keeper of the Great Scal, or judges 
at Westminster; these judges have # commission of oyer and tar- 
miner and jail-delivery, and, in consequence thereof, may pass 
sentence in regard to all offences and crimes committed in Lon- 
don or Middlesex, and certain portions of Essex, Kent, and Surrey, 
and also for felonies and misdemeanours committed on the high 
seas. The court is further empowered to summon beforo it, all 
matters which are actually being proceeded with before justices 
of the peace and police magistrates. The district comprises a 
circuit of ten English miles round St. Paul’s, By 19 and 20 Vict. 
c. 16, persons charged with offences committed out of the juris- 
diction of the circuit may, nevertheless, be ordered by the Queen’s 
Bench to be there tried if it shall appear to the latéer court ex- 
pedient so to do, A trial on an indictment which would, in the 
ordinary course, be held in the Central Criminal Court may, by 
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writ of certiorari, be removed into the Qucen’s Bench, when that 
court deems it expedient. ‘The court sits twelve times a year at 
the commencement of every month.* 

6, Since 1846 the civil jurisdiction has, by means of the new 
County Courts, been’ deceiitralized to a certain extent by 9 and 10 
Vict. c. 95, and 18 and 14 Vict. c, 61, and 19 and 20 Vict, a, 
108, For this purpose England and Wales havo been apportioned 
into cortain districts for the purpose of holding courts therein, the 
districts being divided in unequal numbers amongst the sixty 
County Court judges. By 21 and 22 Vict., ¢. 74, the’Lord Chan- 
cellor has power to alter and re-distribute the districts of the 
courts. Until Parliament shall otherwise direct, the judges are 
not to exceed sixty in number; two persons may be Supsnes 
the judges of one or more districts. 

These judges are choson from among barristers of seven years’ 
standing, who must, however, relinquish their practice ; they are 
appointed by the Lord Chancellor, the Home Secretary co- 
opérating in the nomination ; though appointed for life, the Lord 
Chancellor may, on the ground of misbehaviour’ or incapacity 
dismiss them. They aro subject to the directions of the Lord 
Chancellor in so far as these are not contrary to law. They receive 
a, salary ranging from £1200 to £1500, and the registrars, who 
must be atiornies-2t-law, have salaries which range from £120, 
where the annual number of plaints does not exceed 206, with 
an additional £5 for every additional twenty-five plaints. 

The court has jurisdiction in all personal actions where the 
debt or damage claimed is not more than £50; but not, except 
by agreement of the parties in any action of gjectment, or any 
action in which the title to hereditaments, or to any toll or fran- 
chise is in question, nor im any action for malicious prosecution, 
libel or slander, seduction, or breach of promise of marriage. If 
the ohject of the suit amounts in value to more than £5, the 
plamtiff or defendant may require a jury of five to be summoned, 
Tn actions under £5 the judge may, in his discretion, on applica- 
tion of cither of the parties, order that the action he tried by a 
jury. By 19 and 20 Vict. c. 108, if both plaintiff and defendant 
agreo that the court shall heve power to try the action, if it be 
ong which may be brought in a superior court, the court will have 


* Bowyer, 881, 
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jurisdiction ; and even when the subject matter oxceeds in 
yalue £50, The jurisdiction of the court also extends to the 
recovery of any demand not oxceeding £50, which is the whole 
or part of the unliquidated balance of a partnership account, or 
the amount of a distributive share under an intestacy, or of any 
legacy under a will. 

By section 8 of the new Bankruptcy Act, tho judge of every 
County Cour is to have, and oxercise within his district the 
jurisdiction and authority of the Commissioners of the District 
Court of Bankruptcy. 

By 22 and 28 Vict. c. 57, imprisonment on account of small 

debts can only take place when the debtor has acted fraudulently. 
_ The Crown can also render cases of fraud upon the revenue, 
in regard to matters amounting to £100, and questions touching 
the payment of succession-duty amounting to £50, determinable 
in these courts. 

They hear and determine disputes arising in the management 
of friendly societios. Finally, the suporior courts uphold them 
in cages of arrest and legal process. The fees payable in these 
courts are very low, judging by the ordinary English scale. 

* Tf citlier party bo dissatisfied with the direction of the court in 
point of law, or upon tho admission or rejection of any evidence 
in actions where the sum sought to be recovered is above £20, he , 
may appeal to any of the superior courts of Common Law. The 
action of replevin was formerly commenced in the Shoriff’s Court, 
but now, by 9 and 10 Vict., c. 95, all actions of replevin are to 
be brought in one of the new County Courts. By 19 and 20 
Vict. c, 108, the powers of the Sheriff with rospect to the action 
of replevin, ceased, and the Registrar of tho County Court is 
empowered to grant replevins. The plaintiff may now commence 
his action either in the County Court or in any of the superior 
courts, i 
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“CHAPTER v. 


RARBISTORS AND ATTORNEYS.’ 


‘ “ 


Barviaters. —Esprit de Corps:— Special Pleaders.—Conveyancors, —Altomeys.—" 

Solicitors,—Notaries,—Doctors’ Cominon3. 
Barristars (Apprenticii ad lege) are admitted, aftor a considoy- 
able degree of study, or, at least, of standing in thé Inns of Court, 
to plead in all the courts. A barrister may be appointed ser sjeant- 
at-law,* which only takes place when the barrister has obtained a 
somewhat extensive practice, The dignity of serjeant-at-law, in 
Fortescue’s time, could only be attained after sixteen years’ stand. 
ing; but no precise time is now necessary to ‘qualify them, Tho 
sexjeants still constitute a smaller Inn, to which the Judges of the 
Courts of Law at Westminster are always admitted before being 
advanced to the Bench, in consideration of which they addvess the 
serjoants with the appellation of “ Brother.” +. In 1856, the num- 
ber of serjeants-at-law amounted only to 28, out of 8816 bar- 
tisters.t Their privilege of pleading exclusively in the ‘eart of 
Common Pleas has been recently abolished. "| 

From the degree of barristers, or sorjeants* ‘at-law, some” are 
usually selected to be Her Majosty’s Counsel. The first inyested 
with the dignity was Sir Francis Bacon, who wag made so honoris 
edusa, without cither patent or feo, Tho first of the modern ordex 
(who are gworn servants of the crown, with a standing salary) Was 
Sir Francis’ North, afterwards Lord Keeper’ to Charles II, Thego 
counsel must not be omployed ‘in any cause against the crown 
without Spegial ligence. , 2s : 

Barristers, gr serjeants, are known by the general name of 
“Coungel.” A strong esprit de corps and gentlemanly fecling 
prevails amongst them. “The peoplo of this country daily intrust 
their dearest interests, their lives, their liberties, their charac- 


, ters, thei: memories; to our keeping and protection, and it ts of 


the last importance to them thaf they. should be satisfied shat ' 
the degrea of baprister-at-law involves a certificate of honour 


* As tb. the privileges and nature of 3. Griffith, lato Master of the Common 
the degree of serjeantrat-law, vide the  Ploas, for thg.use of Sir Thomea Wild, 
foamed treatise, Serviens ad legem, tho t Bowyer, 880, 
contents of ‘which were compiled by Mr. T Gneist, i. 608, . 
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and of character. ye ‘A counsel can maintain no action for his 
fees, which ‘are given, not as a salary, buf as a gratuity. The 
compensation is not made to Gepend on the event of the cause, 
aid as the barrister cannot demand it without doing’ wrong to his 
reputation, it is expectod tHat all feos should be paid when the 
briefs.are delivered. ‘ 
Thé position ‘of the barrister is intimately allied with the publio 
_ lifeof England. "From the fact of very fow lasyyera shining in 
” Parliament, Royer Collard ¢ came to the conclusion that “plus on 
. est avocat, moins on est sénatenr, Se 
To encourage duo freedom of speech, it las been hold that a 
counsel ig not answerable for any matter by him spoken relative 
to the causé in hand ; he is not liable to an action for words of 
slaader, if they are pertinent to the subject-matter of discussion; nor 
can an action be maintained against him for negligence or unskil- 
fulness, °° , : 
“ Pleadings” of a comtplicated nature are prepared by special 
ploaders, who are not called to the bar, and cannot, therefore, 
appear in court. 
“ Conveyancers” are those who employ’ "themselves solely in 
. as preparation of deeds or assurances of property. ‘3 
* Counsel receive “instructions” from attorneys, with whom 
" glone the publiq: comes directly into ‘contact, The Incrative pom 
tion of legal busiziess is almost wholly under their control, In 
1856 there were in London 2998' attorneys, and in the provinces 
6686, x ‘Since 4 Yen. IV, o. 18, tlioy must bo enrolled attorneys 
of.one of thé } superior courts, and, before admission, must pass an 
examination ; ald none are “admitted” excepting those who ara 
of good repuig and snffigiont learning, and who haye taken the 
required oath. ‘ By 6, “and ¥' Vict, o. 78, the Common Law Judges 
and the Master of the Rolls ave appointed thoir examiners. In 
the Equity Courts, attorneys are known by‘ the ‘name of * soli- 
citors.” They are educated in a purely business-like manner, and 
are essentially business men, | A certificate from’a civil or equity 
judge allows them to practise i in all the courts, From the fact of 
, unworthy individuals having occasionally insinuated thethselves 
into their vaiks, they have of lite years been subjected to, stricter 


* Sergeant Shee, in the gose of Hud- ¢ Royer Collard, Lettres s sur la Cour 
son v, Slade. de Ja Chancellerie, Paria, 1880, 
tT Gnoist, i. 508. 
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discipline and control. The Common Law Judges may, after 
summary hearing, strike them off the rolls for fraud, corruption, 
for mistakes committed in regard to the clear precepts of law, and 
for offences against ordinary plain-dealing.. Attorneys cannot 


. plead before the courts of law, but they may bofore the county 
_, courts, justices of the peaco, and in tho police courts. Since 


, 22 and 28 Vict. c. 6, they have the right of pleading, before the 
Admiralty Court equally, with serjeants, barristers, and solicitors, 
They prepare the greater part of the briofs, conduct the ordinary 
proceedings connected with suits, and act as notaries and agents. 

There are, moreover, special notaries-public, who authenticate 
deeds and writings, but principally in mercantile affairs, as to 
make protests of bills of exchange, ete, They must have studied 
for seven years with some established notary, and receive their 
nomination from the first “ official” of the Archbishop of Canter. 
buy, “the Master of Faculties.’ , 

Proctors in the Heclesiastical Courts discharge duties similar 
to those of solicitors and attorneys in other courts. In order to 
entitle a person to be admitted a proctor to practise in the Court 
of Arches, it is required that he shall have served a clerkship of 
seven years, under articles, with one of tho thirty-four senior 
proctors, who-must be of five yoars’ standing, The aspirant is 
thei admitted a notary by a faculty from the Archbishop of Can- 
terbury,; a petition being prosented, signed by three advocates 
and three proctors, that the party applying has served the full 
torm ; theroupon the Archbishop issues his fiat, and a comutission 
is diveoted to the Dean of tho Arches, by whom the party is ad- 
mitted under the title of supornumerary. 

“The Colloge of Doctors of Laws exercent in the Beccle- 
siastical and Admiralty Courts,” incorporated in 1768, consists of 
those Doctors of Laws who, haying regularly taken that degree 
in either of tho Universities of Oxford or Cambridge, have heeh 
admitted advocates in pursuance of the rescript of the Archbishop 
‘of Canterbury, and have been elocted Fellows of the College in 

\the manner prescribed by the Chartor. ‘After a year of silence, 
during which they are supposed to learn the practice of the 
- Courts, they become exclusively qualified to perform all the func- 
tions of an advocate in their own tribunals, and may, indeed, be 
heard in any of the Queen’s Conrts,”* 

* Bowyer, 380. 
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OTAPTER V1. 
CROWN PROSHCUTIONS AND PROCEEDINGS, 


Mutual Warranty,—Tndiotmont,—Seotoh Systom.—Law OMicors,—AtLorney-Gonoral, 
—Soholor-Conoral.—Grand Jury,—Attompls to Sot it Asido.—Polly Jury.— 
Swor-List.—Tho Old Witness my.—tLrial Fury. —Qnostion of Tack and Quos+ 
tion of Law —No Jnquisitortal Proceduto,—Ticagon Laws,—Snfoguards in tho 
cvent of Prosecution for Lronson, 


Tsun Saxon polity was based upon the principlo of muimal 
warranty for the maintenance of the poacos overy community 
boing bound to prosccute tho peaco-breaker, and o soction of 
the members of such commumity to convict or acquit the party 
accused, The conservator of tho poaco was the sovorcign him- 
self, The Norman kings and the Plantagonots imparted frosh 
enorgy to this obligation of tho countios and municipalities 10 
maintain the peace ; whoever allowod common offontlors of a cor 
tain class, and ospocially thioves, to escapo, or failed to denounce 
certain crimos, was liable to punishmont, 

This great principlo, that overy singlo mombor of tho com- 
munity is bound to take measures for tho prosorvation of right 
ant law, rendered tho organizuion of a spociel class of criminal 
prosecutors wholly superfluous, 

So with the local govornmonts, which avo ompowored to act, 
as being delogated by tho sovoroign, In tho cago of public 
orimes, whoovor comos forward as prosecutor is rogerded as 
roprosenting tho sovereign, and this principlo of public proso- 
cution, by moons of private porgong, is one of the main founda, 
tions of tho solf-govornmont systom whilo onduod with vitality ; 
tho old system was found all-sullicing. ‘ ar 

The duty of denouncing and bearing witness is, consequontly, 
moro widely sproad in England than in any other country, ovory-+ 


* “Aut cortus npparob acousator aut — sitiones of inlorvogationcs, coram juslictis 
non. Sinullus apparent corius aceuantor (aod por jmatos) Inciondas inquietur rei 
sed fama solummodo publica acousal .., — verlias "— Glanville de Legibus Anglia, 
doinds autem por rmuillas eb varing ingue — lib, sivs @ 1 
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one who is guilty of a concealment of treason* or felony} bemg 


jHable to punishment, 


A recent instance has sufficiently demonstrated that even the 
son is bound to bear witness against his own father." The prose- 
cution of the offender is facilitated by the authority of the magis- 
trate, who binds over the informer and police officials to prosecute 
and give evidence before the grand jury. The person giving 
information there appears a8 witness to the charge, and counsel 


are appointed to conduct the prosecution. 


Since 1846, certain 


costs and expenses are secured out of the Government funds, 
There lies an indirect obligation to prosecute, in the fact, that 
no one can bring a» civil action arising out of a felony before the 
criminal prosecution has been proceeded with.t The informant 
occasionally comes to a compromise with a wealtliy offender, All 
these mischiofs, however, are not of so urgent a nature as to neces. 
sitate the infroduction of a state system for the prosecution of all 
crimes, a measure, the perilous consequences of which, few Buglish- 


men should overlook.§ 


+ * But even’ Lord Brougham and Lord Campbell, the upholders 
of the organization prevailing on the continent, have expressed 
thomecltes onergetically against a system which should be made 
to depend on the change of parties, and should be armed with a 
complete monopoly of prosecution, They merely contend for the 
adoption.of h public prosecutor after the Scotch mode of proce- 
dure; although, in troublous times, it has been found to afford 
less security than the English system. In Scotland, the sheriff 
names for each district a procurator-fiscal ; in the larger towns he 


y 


* BI. iv., 119, ef seg, 

+ Felony is every species of mime 
which,:at Common Law, entailed the for- 
feiture of Jands and chattels, 

t Gnowt, ii, 416. 

§ Nowe ov THR Germay Auraor to 
mun Rvexisn Episr0x.—The publi prd- 
scoutor—BStnatsanwalt—is m Prussia an 
official subordinate to the Minister of Jus- 
fice. Savem cortain shght misdemeanors 
no one has 4 right to institute proceedings 
agaings a crimmal, Eyery ono wishful 
to denounce 2 crime must apply to the 
public prosecutor; if the latter refuse to 
allow the proscoufion, he may address 
himself to tho superior prosecutor at the 
Court of Appeal, and next to the minister. 
Should tho immister refuse the prosecu- 


‘ 
tion there is no remedy. On tho other 
hand, overy publio proseoutor is obliged 
to obey the ordors et Jus suporiora, ho is 
subject to dismissal a any moment, and 
may bo placed on halfpiy by order of 
the Minister of Justice; in times of pos 
litical ye-action this system haa, in the 
lughest degree, been a weapon of part; 
Govornment, Great, ormunale, in Ingh 
office, have 1omained unprosecuted. The 
smallest publio offence committed by one 
of the opposition bas been proseonted 
with tho utmost rigour, nghshmen. 
should bo on their gumd agamst intro- 
ducing on inatitution which ia regarded 
by us as wholly incompatible with civil 
hberty. 
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’ is elected ; above him are the Lord-Advocato and his reprosonta- 
tive. Private proseculion is permitted bub rarely, as tho stato. 
ptoscentors in Scotland have,no need to withhold tho ight to 
prosecute out’of “ higher considerations.” 

The Crown also has tho right of prosecuting crimes and 
offences by its law-oflicors, who usually procood by way of in- 
dictmont, Thoso Jaw-oflicors who, togethor with tho Lord- 
Advocate, change with tho cabinot, aro :— 

I. The Altomcy-Gonoral, who oxhibits informations and pro~ 
seoutes for iho Crown in matlors ctiminal of o scrious nature, 
He is ordinarily represented by a bavristor, In casos of a minor 
nature in which the crown is intoroslod, such as riot, libel, 
defamation of the ministers, elc., ho may proceod, without intor. 
vention of the grand jury, by way of “ criminal information.’ 
Ho ond his special substitule—IT, the Solicitor-Goneral—givo 
their assent to tho granting of charters, municipal Yighis, and 
patents, For decisions based npon tho Canon and Roman laws 
there is appointed —IIL.-~a Queen’s Advocate, 

Tu Scotland tho chief lnw-ofticcr of the Crown is tho Lord. 
Advocate, together with whom is tho Solioitor-Gonorql, “An 
Attorney and Solicitor-Gonoral are also appointed for Ireland, 
Tho law-officers of the Crown, both for Ungland, Scotland, and 
Ireland genorally havo soats in Parliamont, and chango with tho 
ministry. 

Tho datermination of questions of fact at tho trial of all crimes 
and tho majority of offences, and tho dotorminatioy of claims for 
damages in all.civil suits, resulls, in Wngland, from a section of 
tho community, viz., tho jury. 
takes place on tho ground of tho old folkmoto, for a statute of 
Ethelred ‘decrced, that twolvo thancs should bring tho wrong~ 
doers bofore the trial-court.* The prosccution of on offondor is 
either on » previous finding of the fact by an inquest or grand 
jury, or, without such previous finding; a prosentmont, proporly 
speaking, is tho notioo talon by tho grand jury of any offence, 
from their own knowlodge or obsorvation, without any Dill of 
indictment Jaid before thom, An indictment is » written avousn~ 
tion, of one or more persons, of o crime or misdomeanour, pra- 
ferred to, and presented upon oath, by a grand jury. The 


¥ Tullo, 2f A. i, 886, 


The prosecution of a orimo still: 
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' 


presiding judge gonorally delivers to the grand jury a charge 
Instructing thom in the nature of their inquiry, and directing 
them in their treatment of the more difficult cases; the grand 
jury then withdraw and, return tho indictments which are pre- 
ferred to them in the name of the Queen, but, at the suit of any 
ptivate progeoutor ; 3 avidenco is given on behalf of the prosecution 
only, the grand jury being appointed not to determine the guilt 
of the acensed, but whether there is such a prima facie case as 
will justify the putting of the accused on his defence.* 

The attorney 9f the prosecution is regarded in this couri as the 
King’s serjeant, that is as representing the sovereign.+ If the 
prosecutor have no attorney, an officer of the cburt—on the 
circuits, a “ clerk of indictments;” and at the quarter sessions, 
the “clerk of the’ peace,”—draws up the bill of indictment. 

The grand jury is constituted at tho Quarter Sessions, out of 
the same eloments as those from which the petty jury is formed. 
At courts of oyer and terminer and jail delivery their qualification 
is not absolutely defined by law; they ought to be frecholders, 
but:.to what amount is uncertain; howevér, thoy are ysually 
gentlemen of the.best figure in the county.| By law, only the 
yesident fresholders of the county are to be summoned to the 
grand jury, It is usual to select them from among the justices 
of the peace and men of the best standing. Tho grand jury con~ 
sists of twelve at the loast, but nob moro than twenty-three, 
persons, and, after a summary hearing of the grounds of tho 
charge, must make the bill of indictment their own, that is, “find 
a true bill”? Then only can the proceedings be alpred before 
the petty jury. 

Tho existence of the grand jury, as an institution, ‘has been 
threatened in England, especially in London. The leading organs 
of -tho press, havo urged the abolition of such “medisyal blun- 
devs’ Tt would be difficult to estimate the consequences which 
might result from such an attempt. The reasoning of modem 
English legislators is very instructive in this particular. In Lon- 
don, self-government, so far as justices of the peace are concerned, 
has disappeared ; their functions, with the exception of ‘the city, 
being now discharged by stipendiary magistrates, A bill recontly 


* Stephen’s Blackstone, vol. iv , 421, + Bieney, 
422, t Stophon'’s Blackstone, vol. iv., 422. 


oROWwN PROSECUTIONS AND PROCEEDINGS, 21 


bofore parliamort proposed tho withdrawal of tho grand jury from 


- London. Tho Tome Socrotary supported tho bill, on the ground 


that, as in London duly qualified assistant-judgos had beou nomi- 
nated, the grand jury had bocomo snporfnons! = ‘This ronsoning 
would not apply whero porsqns aro committed to trial by justices 
of the peace, who ofton commit upon bho slightost possible ovidgnao, 
and porsons so committed might, withoul tho intorvention of tho 
grand jury be imporilled, by boing pul immodiatoly upon their 
trial. “It would, on the wholo, be better to prosorvo tho grand 
jury, ds one doviation from tho principlos df froodom would 
specdily involve another. 

» The potty jwy is summoned, in Hngland, for tho dotormina- 
tion of all matters in dispute, for coronors’ inquests, the assossmont 
of damages, and in casos of oxpropriation.* ‘Tho jurors are oilhor 
common or special jrvors, and are retuned by tho sheriff in Lon: 
don and Middlesex in obvdienco to a precopt issnod by a judge ; 
in the country, in obedionco to a precopt issuod by the Judges of 
Assizo, ‘Tho qualifications of jurymon aro rogulated by tho stat, 
6 Geo. IV. ¢. 50, which directs that qvory man. belweon tho agos 
of 21 and 60 who shall havo £10 o-yonr in land and tonomonts of 
frechold, copyhold, or customary tenure, or in rents, issuing out 
of such tonomonts in fee-simple, feo-tnil, or for life ; or £20 a-yoar 
in leasehold, held for 21 yours or any longor term, or any torm 
dotorminable upon a lifo ox lives, or being a housvholdor, shall bo 
vatod, to the poor-rate, or, in Middlosox, to Uo honwo-duly, gu a 
valno of nob loss than £80, shall bo qualifiod and liablo Lo servo 


on jurios in tho superior courts ab Wostminslor, and in. all courts: 
of nasize, nisi prius, olc,, such issue boing wiablo in tho counly 


whoro he resides. fe 

No person who is nob a natuval-born subject of tho king: is 
qualified to servo on jurios, oxcopting do mecdictata lingua, A 
person who has boen attainted of tronson or folony, or convictod 
of any infamous crime, is nol qualified, 

Tho special jurors avo soloctod from tho special jurors’-lish kopt 
by tho shoviff, consisting of all persons dosoribod as of tho 
degreo of esquire or upwards, or a bankor or morchant, 

From the duty toeservo on tho jury tho following are ex- 
ompt:—poers, judges, practising barristers ‘and solicitors, :coro- 


* Bows or, 428, t Smith’s Acdion-at-Law, 128, 
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ners, jailors, clergymen of the Established Church, of the Catholic 
Church, and ministers of registored dissenting chapels, officers 
not on halfspay, physicians, surgeons, apothecaries, servants of 
the royal household, pilots, officers in the customs, excise, and 
post-office, and members of the House of Commons attending 
Parliament 
Tn the first week of July the county clerk issues a requisition to 
the high constables to got the jury-list prepared. The constables 
require the churchwardens and overseers of the poor to prepare 
full ‘general lists by the 1st. of September. ‘The justices of the 
peace examine these lists in a special district sitting, the names 
of all qualified jurors are then transferred to the juror-book, and 
the sheriff receives the complete lists transmitted, ‘To every cir- 
cuit he deputos from forty-eight to seventy-two, and for the 
Quarter Sessions at least twenty-four jurymen: if a foreigner is 
proseented, one half of the jury should consist of foreigners. 
Originally trial by jury was only a trial by witnesses; the 
jurymen did not examino into the crodibility of the ovidenco as at 
present, for no evidence was produced before them, they were 
themselves the witnesses, and theix verdict rested upon their own, 
private knowledge, and upon their personal acquaintance with the, 
parties and the merits of the cause. ‘ 
What the country knew the country testified. ‘The sheriff 
selected the persons wlio happened to be best cognizant of the 
facts. ‘The jurors, accordingly, wero summoned from the ‘neigh- 
pourhood in which the cause of action had arisen, In criminal 
-eases, the jury upon whom the culprit cast himself for his deliver- 
_ ance were still more witnesses, who gave their verdict according 
“to their knowledge of tho offence, or in conformity with the , 
opinion entertained respecting tho character of the’ accused. 
According to ‘the later law the knowledge of the guilt or inno- 
cence of the aceused is to be established nd the evidencé, whether 
oral or written, adduced before the jury.* a 
The jury in former times were liable to be attainted if in a civil 
action they delivered a wrong verdict, It was supposed that if a 
wrong verdict was given the jury must have been influenced by 
corrup’ motives, and tho unsuccessful parjy was allowed to serve 
out a writ of atthint, by virtue of which, twenty-four jurymen were 


* Palgrave, The King's Counetl, 
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summoned to detormine the validity of tho first verdicl; the 
evidence on the second trial was tho same a8 on the first. If tho 
result of tho second trial was a verdict contrary to that of tho 
‘ first, the latter was seb aside, and the jurymen who pronounced 
it lost all civil rights and became porpolually infamous, forfoitod 
all their, goods and tho profits of thoir lands; wore thomsolves 
imprisoned, thoir wives and childyon driven ail of doors, their 
houses raved, and thoiv lands wasted. ‘Uhis writ foll into, disuse 
about the roign of Hlizabeth, and tho practico of granting a now 
trial on application to the court was substitutod Lor it, Chis writ 
was not formally abolished until 6 Goo. [V, o, 501! Such id 
the cilatorinoss with which all legal reforms are, in this country, 
effected!’ The first reported instance of a motion for a new trial 
was in the year 1665, i 
Tho common law judgos, since the 16th century, havo boen 
agreed in this, that in all suits questions of fact aro to be dotorminod 
by the jury ; quostions of law by tho judge; ad qucestionem fot 
non respondent judices, ad qucestionom leyis non respondent jura- 
tores. Whore thon tho questions at issuo betwaon tho. litigating 
parties, is one of fact merely, questio facti, such issue must bo 
determined by the j jwy; but if, as frequently happens, it is 
,questio juris, this may cither bo docided by tha judgo ab nist 
prius, or may be raised and arguod boford the court, dy-bunco, on 
demurier, spocial vordict, or special’ enso.* In criminal ivials tho 
guilt oy innocenco of the xcensod. is loft ontiroly in tho hands uf 
the jury, the judgo declaring what tho law is as appliod to tho 
portioular cuso, ‘Tho vordiot of the Jury in such casos is com- 
pounded of tho facts and tho law, ‘his right of tho jury to 


‘yetiin a gonoral verdict on a criminal trial was denied, thom ori, 


indictments foy libel. A practico-had grown wp, sinco "1780, of 
confining the jurios, in cases: of libel, to finding simply tho facts 
of publication and the inuondoes, tho court resorving to itself the 
determination of tho libollona charactor of tho published mattor. 
This continued to be the doctrine of tho courts until 1792, when 
Mr. Fox's Libel Bill was passod, by which it is enacted that, on 
the trlal of an indictmont, or information for publishing any libel, 
the jwy may, on the plea of “Not guilty” pleaded, votwn o 
goneral vordiot of guilty or not guilty, and shall not bo roquirod 


4 


* Bropu’s Legal Maxims, 100, + 82 Goo. TIT. c, 60, 
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to find the defendant guilty moroly on tho proof of tho publica. 
tion of the libel and the sense ascribed to tho samo, Torsyth 
says, “that the jury havo tho power bul not tho right Lo givo 
their verdict against the legal oxplanation of tho judge.” 

Star-chambers and high commissions havo imphmtod a suf. 
ficient detostation of inquisitorial tribunals in tho byronsis of 
Englishmen. ‘Tho brutalities of » Joffroys havo shown what 
result is to bo looked for whon tho judgo assumes tho part of an 
inquisitor, Tho prisoner in England is not as in Franco and other 
countries, subjected to examination, nor is ho placod in tho powor 
of men who, by torture and ill-troatment oxtract confessions which 
subsequent events prove to be untruthful, If at a preliminary 
inquiry the accused should voluntcer a statement, tho magistrate 
generally informs him that ho is not botmd to say anything which 
may criminate himself. The criminal jurigprudenco of lngland might 
be improved by allowing the accused to offer himsell’ as a witnoss 
in his own defenco, which at tho prosont ho cannot do, In tho 
political trials under the Tudors and Stuarts, prisonors woro not 
allowed to appear by counsel, alihongh thoy might have logal 
assistance in points of law; the oxamination of witnosses was con- 
ducted in secret, and the dopositions of tho witnesses woro only 
vead at the hearing, as uport the trial of Mssox and Raloigh, Tho 
wise and noblo principle that no one should bo forced to convict 
himself was, at longth, triumphantly inauguratod.* : 

By the statute 25 Ed, ITT. c. 2, ib was onactod, thal two 
witnesses should bo required to convich a prisonor of high ronson. 
By 7 Will, IIL. ¢. 8, both witnesses must testify to Lho samo ovort 
act of treason, or one to ono overt act, and tho othov to anothor 
overt act pf tho same specios of treason, ‘l'ho ovorb cla of tren~ 
son should be expressly laid in tho indictmont, for ovidonco of 
overt acts ndt so laid, cannot bo admitted, It was also provided 
that, the accused might make defenco by counsol, nol oxcooding 
two; ond, likewise, granted the admittanco, in favour of tho ac« 
cused, of the evidence of witnesses oxaminod upon oath. 

By more recent statutes 89,and 40 Gea, IIL, c. 98; and 
5 and 6 Vict. o. 51, nob only must the acousod bo furnished, ton 
days before the hearing, with a copy of the indiclmont and a lish 
of the witnesses and jury, with the indication of their residonco 


‘ “A prohibition shall go to ‘Court a witness against himsolf’—d Le, 10 
Chyistinn/ if they compel @ man to be Fl, 801, 82 Eliz 
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and respectivo calling, but those documents shall bo dolivored 
over to him in the prosenco of two wilnossos. Until 6 and 7 
‘Will. [V. o. 114, no counsol was allowod a prisonor on his trial 
upon the genoral issuo in any felony; but by that aot, all porsons 
iiod for felony may mako defonco by counsel. 

By the 7 Will. IIT. c. 8 no porson shell bo progcouted for 
troason but within threo years after the commission of tho offenco, 
excopt in the caso of a designed assassination of tho soveroign, 
Tho Statutos of Troagon of Hd. TIT. and fd. VI. failed to protec 
the subjoct by reason of tho unscrupulous constructions put upon 
thoso slatutes by the judgos. ‘Tho statutes passed aftor tho Rovo- 
lution wont far to romedy this dofect*—at all oyents, trial by jury 
and unrestrained cross-examination conducted beforo judges, who 
are limitod by strict rules of evidence, afford moro amplo guatantcos 
than avo affordod by the superior courts of justice on tho conti- 
nont. In all othor trials, bosidos thoso for high troagon, tho 
English judgo is likewiso bound by a sottled thobry of evidonco, 
thus, no gne can be convicted for pexjury by tho tostimony of ono 
witness only. 


* Tfallam, 0, JZ, iii, 226, 
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CHAPTER VII. 


THE CHANCELLOR AND THE EQUITY couRTS. 


? 

Meaning of Equity.—Tho Confessor of the Sovereign,—Contest botweon Lord Chan- 
oellor Hllesmere and Lord Coke,—Selden regarding Equity.—Lord Redestlale’s 
Opinion.—Great Powor of the Lord Chancellor.—Compasa of his Tunotions.— 
Twisdiction according to Common;Law.—Extont of Equity Jurisdiction. —Juris- 
diction of the Chancellor by Reason of Certain Statutes.—Delegated Jurisdiction. 

» —Arbityary Posyer of the Chancellor.—Proceedinga in the Chancery Courts.— 
Oumbrous Mode of Procedure.~—Lord Eldon.—The Chancollor and Party Govern- 
mont.—Pious Foundations.—Masters in Chancery.—Vice- chancellors. —Mattors 
of Trivial Import’ Excluded. 


Tae, equity courts occupy themselves with questions of lawin which 
the common law courts aye not competent,* and have jurisdiction in 
cases where a plain, adéquato, and complote romedy cannot be had 
in tho common Jaw courts; the remedy must be plain, for if it be 
doubtful and obscure at law, equity will assert a jurisdiction; it 
must be ndequate, for if at law it fall short of what the parties aro 
entitled to, that founds a jurisdiction in equity; and it must be 
complete, that is, it must attain the full end and justice of the 
case, and must reach the whole mischief, and secure the right of 
tho party present and future, otherwise equity will interpose and 
givo relief.t The separation of the law courts fron those of 
equity is peculiar to England; America has not adopted the 
division, althougir” it is advantageous for. the elucidation of the 
logal opinions of the law courts. 

In the times of the Normans the first chaplain of the king was, 
as a rule, his personal secretary (Oancellarius Regis), It was, 
indeed, an honorary office, although a portion of the fines levied 
by the king came to the chancellor; he is styled “the King’s 
Confessor,” “ Keeper of the King’s conscience,” All mattors in 
dispute which the sovereign, as the highest prestorian power, had 
to determine, were gradually transferred to him; he thus bechme 
a very importunt personage in the realm. Under Henry IT. John 
of Salisbury, in a poetical letter addressed to St. Thomas d Becket 


describes the chancellor as a functionaty who can soften the 


rigour of law, and by reason of his prestorian power amend what 
* Brougham, Const,, 885, + Story, Treatise on Equity, 
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swag obsolete and hurtful.* Associated with tho chancellor wore 
cortain discreet and honest clerks; being of tha clergy, thoy wore 
stylod and addressed “ Magistri,” (Mastors in Chancery), which 
title clung to their succossors.t 

It appears, at least as fur back as King Edgar, that the kings 
of England exorcisod a power of moderating tho summumn jus 
arising from tho vigour of the law. Tn the time of Medword T,, and 
afterwards, this power was oxorcisod on oxpross polition to the 
king, and tho chancellor usually assisted tho king, Somotimes in 
the absenco of the king these petitions wore referred to tho chan- 
cellor alone, till ab longth tho jurisdiction was rogularly dologated 
to him, Edward ITI. decreeing that all appeals in mattors of law 
and grace should go through tho chancellor.§ Tho bill, it may be 
observod, still retains the form and language ofa petition, On 
the back of evory appoal addressed 1o him, tho Lord Chancellor 
wrote a short answor.|| . ' : 

This official, who under the Tudors lost his ecclesiastical. cha- 
racter, acquired his extensive powor only afier prolonged strugglos. 
At tho ond of the fourleonth century wo find great complaints 
mado by the commons touching tho Court of Chancery, cspecially 
on account of the short interval of summons with a thyent of 
ponalty (subpena). ary - 

Tho famous contest belweon Lord Coko and Lord Chencollor 
Hllesmere in the yoar 161$ is woll known, wheroby tho oqnity 
courls achivved tho maintonance of thoir indopondont jurisdic. 
tion. Soldon thus quaintly attacked tho uncertainty of oquity in 
hig day :— Nquity is a roguish thing; for law wo havo a moa- 
sure, and know what ‘to bust to,—oquily is according lo the 
conscionco of him that is chancollor, and as that is largor or 
narrower, so is equity. “Tis all ono, s,if thoy should mako the 
standard for tho mensuro a chancolloy’s foot, ‘What am uny 


* Quovondus Regni tibi Cancellerina 
Anglin 

* Primus sollicits monte petendus orit 

Tio ost, qui Regni loges cancellat iniquap, 

Et mandata pil Principis mqua facit. 

Quid obost populo vel moribus oat ini- 
» quam, 

Quidquid id est por eum desinit esse, 

Crabb, 97. 

+t Palgrave, The King's Council, 14. 
tT Wynno’s Zunomus, 8rd, Dial, 666, 

odit., 1822, 7 
§ Volumus quod quolibet negolia tam 


communatom legem rogui nostyl Anglin, * 
quam gratinm nostram spocialom concer+ 
nenoia ponea nosmotipsos habens ox nuno 
proscquonda oadem negooin vidolicot, no 
gocia ad communem logom pons yenora- 
bilem virum olectum Cantuerensém con- 
firmatum Canvollariutt: nostrum pov ip. 
aum expedionda ot alia nogovin’ de gracif 
Host concedenda penos oundom Cancol- 
lavium soudhlectum olorigum, nostruny 
cuatadem sigillt nosixl pulyntt, 2 


7 |p Pauli iii., 664, 


7 BL. iil, 67. 


268 S TIE ENGLISH CONSTITUTION. 


certain measuro would this be! ‘One cliancellor has a long foot, 
* another a short fogt, a third an indifferont foot. It is tho same 
with the chancellor’s conscience,” 

‘ On the other hand, Lord Redesdale contends that the cquity 
courts" havo no discreonary power. “There aro,” he says, 
“certain principles on which courts of equity act which are very 
well settled. The cases which occur in those courts are various, 
but they ave decided on fixed principles. Courts of oquity have 
in this respect no niore discrotionary powor than courts of law.* 
Bo this as it may, in no country of the world is there an official to 
be found invested with such tremendous powers, or so little 
hemmed in by legal checks and restraints as the Lord Chancollor 
of England. To begin with, hoe is Prolocutor of the Honse of Lords 
by prescmption ; in such capacity he need not be a peer, but in 
that event cannot tako part in the debates, nor give his vote; geno- 
rally speaking, however, the Lord Chancollor is created a poor of 
the realm soon after his appointment. Ile is ex-oflicio a mom- 
bor of the privy council and of the cabinet, and has gradually had 
transferred to him, as the highest judicial officer of the realm, cer- 
tain powers approaching those of a continental ministor of justico ; 
he nominates the common law judges, the justices of the peace, and 
county court judges, subject to the agproval of the Queen. lo 
may dismiss justices of the peace, county court judges, and coroners 
in case of incapacity ov improper behavjpur ; he is empowered to lay 
down regulations for tho county court judges, and to map out anew 
the respectivo districts. Ho issuos writs for tho summoning of 
parliament, and from his’ court issue all commissions under tho 
great seal, which is styled by Coko tho ‘ koy of the realm’ (Olwvis 
Regnt), The Lord Chancellor may, further, of his own accord 
issue writs of habeas corpus during vacation timo, honco it is said, 
‘his court stands always open.” By reason of his earlier cha. 
racter, as ecclesiastic and confossor, the patronago of all tho 
Orown livings under the value of £20 has boen »xetained by him, 
He is chief guardian of tho realm and visitor in ight of the Crown 
of all hospitals and colleges of royal foundation, and has tho 
gonorel supcrintendence of all charitablo uses in the kingdom, 
He is the general guardian of all infants, ‘idiots, and lunatics, 
Subotdinate to him are the Commissioners in Lunacy, who ouco 

year have to lay before the Lord Chancellor report upon tho 


* Bowyer, a7. 
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Junatic asylums throughdut the kingdom, Finally, the Lord 
Chancollor is the first judgo of the Touse of Lords, and prosidos 
over it when it exorcises appollate jurisdiction. Proviously to 
attaining jurisdiction in matters of oquity, ho possessed a jurisdic- 
tion ab common law. Tho Lord Chancollor had jurisdiction to 
hold pleas of seire facias, to ropeal tho Quoen’s lettors patont, 
whon mado against law or upon untruo suggestions, and to hold 
plea of potitions, otc, Jn this ordinary or logal court is kopt tho 
Oficina Justitie, out of which all writs that pass udor tho groat 
seal ave issued; as, for instance, tho writ of error at common law.* 
Here also suits against the sovereign, as a private person, aro 
allowed, for as the sovereign cannot do any wrong, the keoper of 
his conscience has to redress all errors in law comimitiod by tho 
sovereign, Should a question arise upon mattors of fact, tho lord 
chancollor may direct an issue to bo triod at law.+ As 1o its equity 
jurisdiction, Coke} indicatos threo things, which in the cout of 
equity are wont to bo tried. 

1. Covin (Covina), that is a fraudulent contract to tho injury 
of ono of the parties, provided no romody is to be had in tho 
ordinary courts. 

2, Infractions of law resulting from accidont. 

8, Breaches of trust and confidence, which constitute so im- 
portant a branch of chancory jurisdiction, 

A. statutory jurisdiction of the Chancory Court is also mon- 
tioned. ‘This exisis in rogard to all thoso matiors whoroin 
parliament has assigned jurisdiction to tho court, ‘lho authority 
which tho Court of Chancory oxorcises in tho administration of 
tho proporly of idiots and lunatics is Lormod © jurisdiction by dolo- 
gation.” 

Only oquity jurisdiction, and that which is acquired by forco of 
delogationsis of importanco, ‘This jurisdiction is ofton of a poon- 
Har kind, in the carrying out of wills in favour of pious foundations, 
The court has not unfrequontly mado venturesome jntorprotations ; 
a Jow, for instance, bequeathed £1200 to mako a provision for 
candidates to tho offico of Rabbi, to enablo them to stndy tho 
Tioly Scriptures. ‘Tho lord chancellor (Ildon) decreed, howovor, 
that the money shotld be mado ovor to the Foundling Tospitel, 
on the ground of tho, statulo prohibiting legacics for “supor- 
stitious uses,” notes 20 7 

# BL, ii, 492 —- Mndook’s Ohancory Pract, p.6!  t Just, iv, 84, + 

we 
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The Court of Obaiicery also froquontly avaids the statutes ;* 
thus, the case of Russell v. Ruggsoll,' ins whith it was decided that 
a, mere, ‘oposit of title deeds hy a debtor for the purpose of 
seouring & sum of money, gave his creditor, in whose hands they 
were placed, aan: ‘interest, in the land to which they related, in 
effect repealed part of the Statute of Frauds. Lord Eldon says in 
so many words that he must not repeal the statuté further than it has 
“beon repealed by his predecessors. ‘The judges in the Court of 
Chancery have rndeed ‘assumed to themselves powers of iggislation 
wholly inconsistent with their gubordinate position. This abso- 
lytism of the’ court ‘is increased by the absence of sufficient legal 
- expedients. Appeal may indeed be made to the House of hords, 
but in the Lords the Lord Chancellor is again the presiding judge 
of appeal, andi cig naturally little inclined to revise his own decnees, 

» Formerly the evidence of witnesses for the hearing of a cause 
in the Com't of Chancory was taken by examination upon written, 
interrogatoties?> By 15 and 16 Vict. c. 86, however, it wad 
engctod that this mode of examining witnesses should be abolished, 
With o proviso that the Court might, if it should think fit, ordey 
particular witnesses (whether within or without the jurisdiction 
of the court), to bo examined upon interrogatories in the mode 
formerly practised. ‘The above Act substituted oral examination 
before-one of the oxaminers of the court, or the production of 
‘ayitlence ypon affidavit, As the modo prescribed by the Act was 
found “tuigatisfactory, commissioners were appointed to inquire 
Jato thie" matter, and the Lord Chancellor was empowered by 28 
‘andl 24 Vict. 6, 128, to make rules and orders for carrying their 
‘vecoiamendation into effect, By orders thus mado in any cause 
in which issue is joined, the plaintiff or defendant may apply to 
a judge in chambers, for an order that the evidence may be taken 
vivd voce at tho hearing of the cause. It is no longer competent, save 
as aforesaid, to the plaintiff or defendant to require the evidence in 
‘chiot: to be taken orally, but each party is at. liberty to 
yorify his cage, either wholly or partially by affidavit, or wholly or 
Partially by the oifal examination of witnesses ew parte before one, 
of tte examingys of the court. Notwithstanding these rules, the 
parties may agtee that the gxamination and oross-examination of 
any Witnesses shall be oral. 

It may be readily conceived that a mode of procedure which 


* Gans. Kritiache Zeitschrift fir Rechtswissenschaft des Ausiandes, 
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deviates 80 widely from that or dinavily followod | should have tonded 
to bring equity juristlistion ; into disfavotir, coupldd as it-is swith 
a limited number of judges and dofective Ipgal romeflics in 
Chancery matters, “The protracted atylo of business is found move 
wearisome, from tho fact that tho first judgo, during soven months 
in the year, has to act as speakor in tho Touso of Lords, that 
he has a scat in tho cabinot, and » mass of othor’ businogs to 


attend to. a 
Tf, in addition, the office falls to tho koeping of such & man as, 


Lord E ‘iidon, who was invosted therewith for iwonty-fiva, yours, it: 
is but natural that equity jurisdiction should be rogarded as tho 
univorsal curse of the land.* Lord Eldon was indocd an crudité, 
but most irresolute lawyer, who never vauchsafod much ationtion 
to the argumont of counsel, and seldom arrivod,at a decision with- 

* out 'Interminable doubting.| His dilatoriness and fivdsolution 
might be accounted for by the perilous scoking after analdgibs in 

“ which ho indulged, contributing to protract all suits in his court so + 

‘: indefinitely that the unfortunate suitors were driven to dospaiy.t 
. He wwas, moreover, for a cortain poriod, tho only Inw-lord.in tha: 
House of Peers’ hence the sad prospect was opon to tho partios of 
appealing from Lord Hidon badly instructod to Lord Eldon bottor 
instructed.§ 

Although the Lord Chancollor only dotorminos in civil suits, ib 
sooms to many minds, not without dangor that so high » judicial” 
functionary should chango with ovory party, thoreby . oxpbsing tho 
practice of the courk Lo still furthor Mncbuation, On alosighing 
offico, the Chancellor continuos in his quolity ‘of poor a mombor-ol! ‘ 
the superior courl of appoal. Tho statute 43 liz. 0, 4,, puaoted , 
that inquiries concerning tho administration of pigns foundations 
should be conducted by at least four commissionors appointoa hy 
the Lord Chancollor, in conjunction with a jury,|| but siporvision 
on the part of the Lord Chancollor IEE. accumulation of , 


' 


ea 


rd 
* Royor Gotland Lettres sur la Cour had put such Manse as this into fifo 
de la Chaneelleria, p, 62. mouth of a judge, would i-not havo been ,. 
it Brougham, Statesmen, condomned forils Bxtrayaganca?P Add” 


* q Tughos, 2st. Bng., 0, 64, (o this a systom gontrived for chicnna and 

§ “Having had doubts upon this will procrastination, and tho render may {orm 
for twonty yenra, there can bo no uso in some notion of wht ‘ practical’ Ingland 
taking more time to consider it."—Lord — endurad with pationos white Lord Hon 
Eldon, vide Eart of Radnor, v, Shafto, 11 prosided ovor tho Court of Ones. - 
Vesey, 458, “If any satirist, desirous of — Phillijore on Jurisprudence, p, 8, 
oxviling the public mind to fury by ex- W Lonhuin Smith, 277. 
posing # vioious adminiatration of justice 


272 THE ENGLISH CONSTITUTION. 


business; was found wholly insufficient. In the reign of George’ 
ITI. intermediate departmonts were ee eres: with a view to 
remedy the acknowledged want, nS 

In the year 1858 by the Charitable Trusts Bill, fox foundations not 
belonging to Catholics, « Board of Superintendence was con- 
stitnted, consisting of the Lord President of the Council, certain 
of the ministers having a seat in the commons, and several legal 
functionaries. This Board is empowered to revise the administra. 
tion of all pious foundations, to issue rogulajions, and if the object 
of the foundations be no longer realisable, to, convert them to some 
other purpose. The trustees are bound to lay a yearly account 
before the clerk of the county court. To the county courts has 
been transferred the supervision of all pious foundations under the 
value of £30. Amongst tho subordinate officials of the Court of 
Chancery should be mentioned the masters in chancery, who 
havo, however, been pensioned off. They assisted the chancollor 
to draw up the decrees, examinod witnessos, and were hound to be 
present aé all criminal procoedings in the Upper House. ‘They 
held appointment during good behaviour, 

The great centralization of the Chancery jurisdiction has, by 
degrees, rendered it necessary to transfor certain business to sub- 
ordinate courts. These are:—1. The Roll’s Court, or court of the 
Master of the Rolls, who ranks next to the Chief Justice of the. , 
Queen’s Bench. No is chief keeper of the records of the kingdom, 
in which capacity he is keoper of the rolls of the Chancery, and of 
patents passed undor tho great seal; ho nominates the acting 
deputy-keeper of the records. His decrees are to be signed by 
the Lord Chancellor, and appeal lies from the Rolls (8 Geo, IIT, 
2, 80; 3 and 4 Will, IV. o. 94). 

In 1813 o Vice-chancellor of England was appointed, Six 
Thomas Plumer, the Attorney-Goneral being preferred to that 
office.* In 1841, on tho abolition of the equity jurisdiction of 
the Court of Exchequer, two more Vice-Chancellors were ap- 
pointed, each of whom, like the Master of the Rolls, sits sopa- , 
rately from the Lord Chancellor. Every Vice-Chancellor must, 
before appointment, havo practised fifteon years as counsel. By 
virtue of his office he is a member of the Privy Council. A farther 
addition has been made to tho equity judges in the appoinizhent 


* 53 Geo, TIL 0. 247 
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of two judgos called tho Lords Justicos of the Court of Appoal in 


Chancery. This court consists of the Lord Chancellor, togothor with’ 


three judges, and onjoys all the jurisdiction oxercisod by tho Lord 
Chancellor himself without any prejudice, howover, to his right to 
sit, as formerly, alone, Appeals from the docision of the Vico-chan- 
cellors and the Mastor of tho Rolls may bo hoard boforo this court. 
The Lords Justicos also ontortain appoals from tho Court of Bank- 


vuptey. The jurisdiction of this appoal court may ba oxorcisol ' 
not only by tho full body but by oithor of iis judges, together 


with tho Lord Chancellor, or, by both the judgos apart from tho 
Lord Chancellor; an ultimate appeal to tho Honso of Lords still 
exists, On a requisition from tho Lord Chancollor a judgo of tho 
law courts may also be conjoined. 

Theso moasures have matorially contributed to the reform of 
equity procedure, inasmuch as the Lord Chancollor, by reason of 
the increased numbor of tho judgos, only docidos upon mattors of 
greator moment., The Court of Chancory novor occupies itself 
with matters of trifling import. , 

In all cases of bankruptcy a commission of bankruptey from 
the Lord Chancellor usod to issuo. Aftorwards, the procoodings 
were commenced by issuing at tho instance of a creditor or tho 
trader, » fiat signed by tho Lord Chancollor, and addressod 10 tho 
Court of Bankruptcy in London, or in a country districl, authori. 
zing the proceedings to be takon in such court. But instond of a 
fiat, tho course is now by potition filod by tho eroditor, or tho 
trader, in such court, without proyious application lo tho Tord 
Chancollor. Tho Court of Bankruploy is a conrt of lew and 
equity, and also a conrt of record. Tho Court of Bankruptoey 
now exercises all tho jurisdiction, powors, and authotitios pos- 
sessed by the Court for tho Reliof of Insolvont Dobtors. At 
prosent thoro aro five commissionors of tho Court of Bankruptey ; 
upon any vacancy in the offices of commissionor, it is not to bo 
filled up until, by reason of such vacancy, tho number of tho com~ 
missionors ig rocducod to loss than threo, whererpon her Majosty, 
by commission under tho great seal, may appoint a barristor-at- 
law, of not less than tavelyo yoars’ slanding at the bar in England, 
to-fill such vacancy. Tho court has swporintondenco and. control 
in all mattors of bankruptcy, and is empoworcd 10 hear and 
dotermins all matters relating to the disposition of tho estate 


of the bankrupt, the acts of tho assignees, and all matiors arising 
cy 
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between these latter and the creditors.* The distinction between 
trader and non-trader has been abolished, and all debtors whether 
traders or not are subject to the provisions of the bankrupt acts, 
but no debtor who is not a trader shall bo adjudged bankrupt 
unless he shall, with intent to defeat or delay his creditors, depart 
the realm, or, boing out of the realm shall, with such intent, 
yemain abroad, or, with such intent, make any fraudulent con- 
yeyanice of his real or personal estate, or any part thereof. 

Any trador is liable to become bankrupt if he depart the 
realm, or, being out of the realm, shall remain abroad, or absent 
himself, or begin to keep his house, or suffor himself to be taken 
in execution for any debt not due, or make any fraudulent dis- 
position of his proporty. 

Every trader or non-trader may mako himself a bankrupt ‘by 
filing a declaration that he is unable to meet his engagomenis, 
provided a potition for adjudication of bankruptcy he filed by, 
or against him, within‘ two months from the filing of such 
declaration. 


# 24 and 26 Vict o, 184. 
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CHAPTER VIII. 


MILITARY COURTS, 


, 
Judgo-Advoonta-Gonoral.—Doputy.—Gonoral Conrts-Martial.—Couris of Tonour.— 
Standing Couris —Courts of Inquiry. 


Tnn military jurisdiction extends meroly to offonces against dis- 
cipline on the part of soldiors and officers. Tho Judgo-advocate- 
genoral presides ovor the military court, Ho changes with tho 
ministry, and genorally has a seat in the Lower Touse, Ilo is 
assisted by a Deputy-judgo-advocate-general ; their fimetions 
consist in instituting prosecutions in the name of tho Queen, and 
presenting reports to the Queon respecting sentoncos of tho mili- 
tary courts. Tho ordinary military courts, which iry cases of 
mutiny and desertion, are tho general courts-martial, which are 
empowered to pass sentence on officers and privates ; ab tho final 
trial, at least thirteon membors must be prosont, and the majority 
determines, In caso of a capital sontenco a majority of two-thirds 
is necessary. This court is held undor authority of tho Quoon or 
of the commandor-in-chief, Tho Quoen has the right of ratifica- 
tion in all casos of judgment pronounced; an appoal from a 
court-martial is to the Quoon in person, Should sontonce of 
transportation bo pronouncod, tho condamnodl can only bo trans. 
ported undoy an order from 2 common law judge. 

Genoral courls-martial aro also ompoworcd to dotormino 
quostions of honour amongst, officers. 

Tho petty standing-courts of the rogimonts, districts, and 
garrisons, can only pass sontonco of imprisonmont for thirly days, 

Courts of “Inquiry” havo morely tho task of collecting mat- 
ters of fact, and cannot examino witnosses on oath. On tho 
ground of communications from thoso courts tho crown availing 
itself of its right, in casosof gravo import, may dismiss officors 
from the sorvico.* 


* Gnoist, i, 416, 
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CHAPTER IX, 


ECCLESIASTICAL COURTS. 
(Owia Christianitatis.) 


Promuniro,—Supreme Deolosiastical Jurisdiction in the Sovereign.—Arohdeacon's 
Court.—Consistory Oourt—-Court of Arches,—Prorogative Oourt,—Cowrt of 
Diavipline.—Appenl,—Judicial Committee of tho Privy Council—Prohibition— 
Lay Judges.—Juriadiction of these Courts,—Penance,—Excommunication— 
The Temporal Arm,—Admiralty Court.—Prize Cowt,—Appeal from these 
Courts, 


Tun spiritual and temporal courts were severed by William the 
Conqueror, and the rospective chartors were ratified by Richard 
I. The spiritual and ecclesiastical jurisdiction during the mid- 
dle ages in England, was the subject of muchdispute, It was 
espocially mooted whother Englishmen might appeal out of the 
realm to Rome, which mode of appeal the parliament strongly 
opposed, and passed the celebrated statute “ Premunire” (16 Rich. 
II. c, 5), It enacted that whoever should bring any plaint or 
suit concerning the king, his crown, his prerogative, or realm 
before the court of Rome, or any other court not royal, should 
forfeit the king’s protection. It further provided that, if any clerk 
gavo effoct to any sentence of excommunication emanating from 
Rome, tho king should withdraw from him the enjoyment of his tem~- 
poralitios until tho matter was remedied. Premuniro was also in- 
curred by procuring a bull from Rome, thereby restricting the juris- 
diction of the royal courts,* The Pope reprobated this statute as 
execrablo, characterizing its adoption in parliament as “ foodum et 
turpe facinus.” Tho statuto of Edward IV., however, extended the 
penalties of premunire to all the ecclesiastical courts in the event of 


* Burns, Lo. Law., ii, 87 ; Crabb, 820. ‘That, thorofore, such a writ bo sued 
. agrinet you, 
Oo 


“Lord Cardinal | tho King’s further ploa- forfeit all your goods, londe, tono- 


Bure ig, ments, 
Because all thogo things you have done —Chaticls, and whatsoever ; and to bo 

of lato Out of the King’s protection, This is 
By your powor logatine, within this my charge.” 

kingdom, Shakespeare's Ilen, VILL, Act 8, 8, 2. 


Fall into tho compass of a premunive ; 
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their interfering in matters temporal. Hndoavours were thus mado, 
according to Coke, to insure protection against courts not affording 
the safeguards of the courls of common law, sinco they passed son- 
tence without a jury, and examined tho accused on oath. Since 
the Reformation the appeal to Rome having boon made ovor to the 
sovereign by 24 Henry VIII. oc, 12., tho king becamo recognised 
ag supreme judge and fountain-head of vcclosiastical jurisdiction, 

The spiritual courts still oxisting are :— 

1, The Archdeacon’s Court. It is hold bofore tho archeeacon, 
or in his absence by a judge dologato, called lis “ official,” from 
whom, sinco 24 Honry VIII. c. xii., appoal lics to the Bishop’s 
Court; ag the jurisdiction of the archdeacon originally emanated 
from the bishop by delegation, the above-mentioned statute of 
Henry VIII. infringed o loading principle of the canon law, 
that no one shall appoal to himsolf.”’* Lt is opon to tho parties 
to apply 10 the Archdeacon’s Couvi or diroct to the Bishop’s Court. 
The powers of this court havo beon greatly limited by the new 
Court of Probate. 

2. The Consistory Court of every diocosan-bishop is held in 
the cathedral, eithor by the bishop’s chancellor ov his commissary, 
acting as judge, Io has jurisdiction in all ecclesiastical causes 
arising within the diocoso, but only so fur as it is dolegatod by 
the bishop, who may always roserve certain cases for his spacial 
decision, Tho chancellor combines tho functions of vicnr-gonoral 
and official in his own person. 

8, The Court of Arches, so called bocanso ib was formorly 
held in the Church of St. Mary-le-Bow (Sineta Maria de arcubus). 
Tt now sits at Doctor’s Commons liko all tho principal ecclosias- 
tical courfs. The “Dean of Archos” was originally morcly a 
judge over thirteon Tondon parishos, which are undor the diveot 
jurisdiction of the Archbishop of Cantorbury, combining, howovor, 
with this office that of the principal “ official” of the archbishop. 
He is also delogate judge of appoal of tho province of Canter- 
bury.¢ His jurisdiction in testamentary matiors has now beon 
transferred to the Court of Probate. 

The Court of Poculiars is a branch of, and annoxed to, tho Court 
of Arches, and has jurisdiction ovor all thoso parishes dispersod 


* Neo ab oisdom scipaos appoliatio in- + Bowyer, 207. 
terponi videatuy, o. 8, de appollationibus 
in 6to, ii, 16. 
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through the province of Canterbury, in the midst of other dioceses 
which are exempted from the ordinary jurisdiction, and subject 
to the metropolitan only.* 

4, The Prerogative Court has been abolished by the new sta- 
tute creating the Court of Probate. , 

5. By8 and 4 Vict. c. 85, a Court of Discipline has been estab- 
lished for the trial of clerks in holy orders who have committed 
offences against the ecclesiastical laws, or have given scandal, Tho 
bishop of the diocese where tho offence has been committed, may 
issue a commission to five persons, of whom one shall be his Vicar. 
General, or an archdeacon or rural dean within the diocese, for thé 
purpose of making inquiry into the grounds of the charge or 
report, ‘They aro to carry on the inquiry in public, unless, on the 
special request of the party accused, they shall think fit that the 
same, or any part thoreof, shall be private. If the Commissioners 
report that there is sufficient prima facie ground for instituting 
further proceedings, articles are drawn up and signed by an 
advocate of Doctors’ Commons, which are to bo filed, together 
with copies of the depositions, in the registry of the bishop of the 
diocese where the accused holds preforment. The accused has to 
reply in seoret sitting beforo the bishop. Should he be unable 
to clear himself, or fail to appear, the bishop, with three assessors, 
to be by him nominated, one of whom must be an advocate of 
five years’ standing, is to proceed to try the causo and determine 
the samo, and to pronounco sentence according io the ecclosiastical 
lew. Appeal lies from the bishop to the archbishop of his province, 
and from the latter to the Queon in council. 

As appeal to Rome drow down the penalty of premunire by 
24 Hen. VIII. c, 12, socs, 2,4, the statute, accordingly, regu- 
lated the order of appeal. 

1. From the archdeacon, or his official, to the bishop, and, non 
per satium, to the archbishop. 

2. On a matter, commenced in the first instance before the 
archdeacon of the Archbishop of Canterbury appeal lies to the 
Court of Arches, and thence to the archbishop. 

8. If commenced in tho first instance before the bishop, the 
archbishop and his court constituted a further court of appeal. 

4, Ifthe archbishop and his court were first appealed to, no 
further appeal could formerly have been made; 25 Hen, VIII. 

* Bowyor,-371. 
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g. 4, ¢. 19, however, iniroducod the appeal io the King in Chan- 
cery, whereupon a commission undcr tho great seal was issued 
to several delegates to dotormino the matter. If the king himself 
were a party, appeal would lie not to this court of delogates, but 
to all the bishops in the Upper House of Convocation.* 

The statutes 2 and 8 Will, IV. c. 92, and 8 and 4 Will IV, ¢ 
41, now constitute “the judicial committos of tho Privy Council” 
as the supreme ecclosiastical court of appeal.+ 

The English canon law rocognisos tho writs of prohibition 
of the common law courts. Writs of prohibition issue from 
the Queen’s Bonch, and occasionally from the Court of Chancery, 
the Common Pleas, and Exchequer. ‘To indicato tho relation of 
the temporal to the spiritual power, Blackstono recurs to the 
simile of paternal authority. ‘“TItis truo they aro sometimes 
obliged to uso a parental authority in correcting tho excesses of 
these inferior courts and kooping them within tho legal bounds ; 
but, on the othor hand, thoy afforded thom a parontal assistance in 
repressing the insolence of contumacious dolinquents, and rogou- 
ing their jurisdiction from that contompt which, for want of sufli- 
cient compulsive powor, would be sure to allond 1, f 

Tho judges of the ccclosiastical courts sinco o staiuto 87 
Henry VIII. aro usually laymen, who aro doctors of the Roman 
and canon law, but derive their power, by delogation, from tho 
ecclesinstical dignitary by whom they are appointed. ‘The course 
of procedure in those courts is a mixturo of tho canon and Roman 
law process by wrilton dopositions and oral oxamination, Tho 
decrees are drawn up in writing.§ No jury is summonod by theso 
couris ; but an oath may, if deomed oxpodient, bo administered to 
tho accused and the suitor, Should a mattor of common lawjuris- 
diction come before the occlasiastical courts incidentally, it must 
be treated by the ecclosinstical judgo according to ordinary pro- 
cedure. These couris had formerly jurisdiction in mattors rolating 
to tithes. By 6 and 7 Will, IV, they still dolormine matters pecu~ 
niary, arising from tho withholding of ccclasiastical mattors rolat- 
ing to tithes, dc, dilapidations, or “wasto.” hoy may also 
require churchwardens to carry owt ropairs, and can excommuni- 
cate refractory parishioners for non-payment of rates. In suits for 
a specified sum of money and for damages thoy havo no juvisdio- 


* Burns, i, 280, t BL iii, 103, 
+ Ibid. 64, § Luang, ai, 48. 
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tion, but may entertains claim for indemnity.* In mattors spivi- 
tual the ecclesiastical courts can only carry out thoir sentences by 
spiritual remedies. In all other cases, especially in matters of a 
criminal nature, the temporal arm must give support. By 13 
Edw. I. stat. 4, theso courts were empowered to apply spiritual 
penalines to cases of libel and slander, ‘The spiritual court only intor- 
vened whore the defamation was of a spiritual nature, as where 
contumelious words, such as “adulterer,”’ etc., wore omployed. 
The power of inflicting penalties in cases of defamation and brawl- 
ing has been withdrawn by later enactmonts, unless theso offences 
haye been committed by clerks, or persons ccclesiastical. The 
spiritual penalties to which laymen are subjected consist in 
“yenance,” which, in tho case of certain crimes is to be carried 
out after the ancient observance as “amends honorable.’ Ta 
offences of a minor nature a mildor form of penance is applied ; 
a pecuniary penalty being substituted for the actual penance, 
with the consent of the bishop or his cours. Should the con- 
demned party vofuse to do penance, he is excommunicated. In 
cases of contempt against the ecclosiastical courts, minor excom- 
munication was formerly incurred, tho occlesiastical judges passing 
sentence of exclusion from the Church and from the sacrament ; 
not a very terrible privation, ij must bo owned, in the caso of 
Catholics or Dissontors.} Tho major oxcommunication ontailed 
severe political and civil consequonces. It nob only oxcluded from 
the community of the faithful, but venderod tho person excommu- 
nicated incapable of discharging any oflico, By 58 Goo. ITI, 
0,27, imprisonmont for six months was substituted. By 2 and3 
Will. IV. 0. 98, new rules in regard to oxcommunication, incurred 
on the ground of contompt, were introduced.| ‘The oxocution of 
the sentonce of imprisonment pertains to tho Court of Chancery, 
a writ de excommunieato capiendo, boing issucd at the instanco 
of the ecclesiastical court, in consequonce whereof the person 
inculpated is consigned to prison. 

The Court of Admiralty was established by Edward III, and is 
held in Doctors’ Commons by the Lord High Admiral of Wngland, 
or his deputy, who is called the Judge of the Admiralty. like 
all tho ecclesiastical courts it is not a court of record, and 
its proceedings are according to the method of the civil law. 


* Burns, i. 888 d. ¢, ii, 60. + Burns, in, 241 { Burns, ii, 243, 
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Since 8 and 4 Vict. c. 65, s, 11, 18, it may have a ques- 
tion of fact determincd by a judgo of the common law in 
conjunction with a jury. Whorever offences had taken place 
on the high soas, tho Court of Admivally had jurisdiction to try it 
according to the civil law. By tho statute 28 Hon, VIIL o, 15, 
however, it was enacted that such offencos should bo iriod by com- 
missioners of oyer and termincr under tho king’s greab seal, and 
that the procoedings should be conducted according to the common 
law. By tho 4and 5 Will, [V. c. 86, s, 22, whoro offenders aro 
committed to, or dotained in, the jail of Newgato for any offence 
triable by tho Admiralty jurisdiction, the Contral Criminal Court is 
empowered to inquire of, hear, and dotermine any offoncos com- 
mitted on the high seas. As Instance Court, this court decides upon 
cases of bottomry, disputes belweon part-owners of ships, or con- 
corning mariner’s wagos, and salvage. In time of war it receives a 
special commission, and then sits as a prize court, “to proceed 
upon all manner of captures, soizures, prizes, and reprisals, of 
ships and goods, which aro or shall bo taken, and to hoor and 
determine according to the courts of the Admiralty and tho law 
of nations,” Appeal lios to the Admiralty from tho prizo courts in 
America and the other colonics. 

Formerly from the Admiralty Court apponl lay to the Court of 
Chancery ; it now lies to tho judicial committoo of tho Privy 
Council. * 


Bowyor, 283. 
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CHAPTER X. 
UNIVERSITY COURTS, 


The Disciplinary Power of the Toads and Governors.—Chanecllor’s Court,—Manifold 
Appeal Cowt of the Lord High Steward. 


Tun heads and governors of colleges have merely a disciplinary, 
but no special, penal power over the fellows and students. The 
university jurisdiction, since the time of Richard II., has been 
exercised in the next place by the chencellor’s court, which enjoys 
the sole jurisdiction, in exclusion of the Queen’s Courts, over all civil 
actions and suits whatsoover, excepting where a right of freehold 
is concerned, and all injuries ond trespasses against tho peace,* 
mayhem and felony excepted. 

When a scholar or privileged person is one of the parties, 
the University Courts are able to try and dotermine, either 
according to the common law, or according to their own local 
custom. They carry on their processes in a course much con- 
formed to the civil law. The vice-chancellor, his deputy or 
assossor, is the judge of the chancellor’s court. Fyvom his sentence 
an appeal lies to the delegates appointed by the congregation ; 
thenco to other delegatos of the house of convocation ; and if they 
all three concur in the same sentence itis final, But if there be 
any discordance in any of the three sentences, an appeal lies in 
the last resort to judge’s delegates appointed by the Crown 
under the great seal in Chancery. 

Tm cases of treason, felony, and high misdemeanors the court 
of the lord high steward sits in judgment; its functions hava, 
however, fortunately not been called into requisition for the last 
100 years, The lord high steward is nominated by the chancellor 
of the university, and confirmed by tho Lord Chancellor ; he is 
only empowered to call any matter before him after an ordinary 
grand jury has found a true bill, A petty jury is composed of six 
graduates and six freeholders, 

* Crabb, 880, 
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CITAPTER XI. 
THE HOUSR OF LORDS AS A COURT OF JURISDIOLION. 


Origin of the Appellate Jurisdiction——Advico of tho Judges —Differonoo between 
mattors of Law and Equity—AI Poors a Right to Volo—-O’Connoll’s Prosoou- 
tion,—Tho Lord Chancollor tho only Necossary Judgo.—Jurisdiction over Pears. 
—~Lord High Stoward’s Court. 


Tun peers of tho roalm, when summoned to parliament, were tho 
counsellors and coadjutors of the king in tho functions of govern- 
ment; they redressed grievances, both private and public, and 
whatever their origin ; they thus acquired a judicial and executive 
authority. At the commencement of overy session potitions wore 
presented to tho Lords asking the rodross of injuries and of tho 
abuse of power. Theso petitions woro genorally roferred to tho 
court whence roliof ordinarily was to be sought, the house itself 
seldom interfering except whon a redvess could not bo obtained 
from the ordinary tribunal. Only ono instanco occurs betwoon tho 
4 Hen. IV. and 48 Eliz, in which tho houso ontorod upon any 
petition in the nature of an original wril, ‘Tho appellate juris. 
diction of tho Houso of Lords sooms to have boon as ancient as 
that which they oxorcised upon original potitions, During tho 15th 
century, however, this jurisdiction seems to havo fallon into 
digugo: but about 1580, wrils of crror were ontertnined Srom the 
Court of Qucon’s Bonch, and, at the prosont day, to the right of tho 
House of Lords to dotormino in tho last resort upon writs of error 
from the courts of common law, no objection could be sustained, 
The House of Lords, aftor much opposition, sueceoded in establish- 
ing another branch of their ultimato jurisdiction, that of hearing 
appeals from tho courts of equity, It would seom that the Lords 
did not entertain petitions of appeal before the roign of Ohavles I. 
From that time they became froquont, and although the Ilouso of 
Commons stoutly excepted to such jurisdiction, it is now placed 
beyond dispuie.* The highest logal functionarics attend the 
sittings of the Touso of Lords whon their advice ig required. 

At the beginning of every session, tho judgos in Weslminstor 

* Tlallam's Consd. Hist. 17-24, 
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receive a writ of summons, ad tractandwm et consiluum timpendendum, 
but not ad consentiendum. The following are named in the com- 
mission: the justices of the Queon’s Bench and Common Pleas ; 
such of the barons of the Exchequer as have the degree of the 
coif,* the Master of the Rolls, and such of the serjeants as are 
queen’s counsel. Requisition is no longer made to the secretaries 
of state, to the attorney and solicitor-general, as these functionaries 
generally have a seat in the commons, ‘he personages invited 
sit on the woolsack by the side of the Lord Chancellor, but can 
neither sit nor vote in tho house itself. The judges are asked for 
their advice. 

Tho House of Lords is the court of appeal for the three law 
courts at Westminster, for the Scottish and Irish cowrts since the 
union, and for the Court of Chancery, 

Every peer has the right io sit in the appeal court, but only 
on two occasions have the “ peors at largo” voted; those who 
are not “ law lords” usually withdrawing. An attempt of the peers 
at large to decide in the appeal court was mado in the O’Connell 
case. Sovon judges had givon their opinion for the maintenance 
of the sentence, and two in the contrary sense, “Some of the 
peers, secing the decision likely to go in favour of O'Connell, were 
cager to vote instead of leaving the matter, as was just and 
decorous in an intricate question of legality, to the law lords; but 
Lord Wharncliffe interposed to support the dignity of the house 
4s a court of appeal, and induced the lay lords to retire without 
yoting, The Bar! of Verulam was the first who retired bohind 
tho woolsack, and all the lay lords presont followed. Five peors 
yomainod ; Lord Denman, Lord Cottenham, and Lord Campbell 
voted that the judgment of the court below should be reversed. 
Lord Brougham and the Chancellor yoted tho other way.”’t 

Tho presence of threo judges renders the appeal court capable 
of sitting ; no law lord is, however, bound to appear in the court; 
in roality, therefore, it is the Lord Chancellor who is the necessary 
judge of appeal; for it is a mere accident when other peers, not 
Jaw lords, are actually present in the houso. From the revolution 
of 1688 until Somers entered the House of Lords, no law lords 
ever sat in the first chamber.§ From 1818 to 1827 it was 
only Lord Chancellor Eldon who sat as law lord; he gave Judg- 

y 
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ment with two lay lords.* The impression creatod by tho fact of 
judges devoid of legal knowledge having to attend the public 
hearings where they are allowed consultative votes, but dare not 
give utterance to their opinion, who while away the timo with 
reading pamphlets and prpors, is but little caloulatod to inspiro 
respect or awe.t It may readily bo imagined that during Lord 
Eldon’s time, appeal from tho Chancery Court—that is, from Lord 
Eldon himself—did not often take placo.{ In 1812 tho lords had 
still lying before them mattors relating back to 1798.§ 

The Upper House, in pleno, “ tho Court of our Lady tho Queen 
in Parliament,” is furthermoro a court of first and final appeal when- 
ever a peor of the realm, the wife of a peer, or peorosses “ in their 
own right,” the queen-consort, king-consort, or princo-consort, 
ave accused of treason or felony, It is necessary to distinguish as 
to whether parliament is assembled or not; in tho former case, the 
Lord High Steward, who sits undor the royal canopy with tho 
honorary rank of duko, and robed in ermine, assumes tho prosi- 
dency; such is also the case whon the Lower IIouse impeaches a 
peor or commoner before this highost court of judicature, Tho 
Lord High Steward, whoso office was formorly horoditary or hold 
at least during lifetime (dum bene se gosserit), but who is now 
especially nominated for cach caso, is, during such proccodings, 
only provisional prolocutor. In tho affair of Warron Tastings the 
Tfonse of Lords declared itsolf bound by tho ordinary rulos of 
evidence. Quostions of fact and quostions of law aro not, how- 
ever, soparated in this court, Hyory peer givos his opinion upon 
his honow—tho majority dotorminmg tho caso in point, Tt has 
been. a mattor of somo controversy, whother bishops havo o right 
to sit in the court to try indicimonts of troason and misprision, 
The canons of the Council of Tolodo onjoinod that bishopd woro 
not to concur in any capital sentonce, and such has beon unquos- 
tionably the valid obsorvance in England from that period, A 
bill of attainder has always been rogarded in tho light of » law; 
and bishops have, in tho evont of such a caso avising, recorded 
their votes when if did not oxtond to a capital sontonce, It is 
assumod, however, that they aro oxcludod from siting and voting 
in trials, on the ground that a poor can only be tried by peers, 


* Brougham, Consé., 828. t Brougham, Const, 860. 
+ Royor Collard, Lettres sur la § Ruttimann, Zagl. Cwil Process,226, 
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and that bishops, although lords of parliament, are not peers of 
the realm,* and are not themselves tried by the House of Lords.{* 
On trials for capital offences they withdraw voluntarily from the 
court, but enter a formal protest declaring their right to stay. 

Should parliament not be sitting, peers or peeresses would be 
tried for treason or felony by the court of the Lord High Steward, 
The state functionary appointed is actually the judge, and de- 
livers his sontonce after a jury, composed at least of twenty-three 
peers, have, by a bare majority, given in their verdict upon the 
question of fact. Formerly the Lord High Steward might sum-’ 
mon this jury when he pleased; since 7 Will. III, a. 8, all the 
temporal peers are to be invited to act as jurors, Against its 
sentences no legal remedy exists. 


* By a etanding order of the House t+ Bl av. 264, 
of Lorda, “ Bishops aro only Londs of Par- Bowyer, 825, 
hament but not peors, for they a1o not of 
tryal by nobility,” 
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Self-govornmont System.—LIonorary Offtces—Local Rating.—Compass of English 
Solf-govornmont.—Loeal Magistratea—Right of Nomination and Ulootion,— 
Justices of Poaca—Lord Lioutonant.--Shorifl—Ooronor.—ILomo Sooretary'y 
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Tua Delish solf-governmont system possesses two striking 
features ; all offices not purcly subordinate are, as a rulo, meroly 
honorary, and are furthermore discharged by tho gontry and tho 
chief members of the middle classos. ‘Tho powors of such solf- 
government are almost restricted to tho lovying of Uno local rates, 
which the gentry themsclves bear in groat measure, the Tome 
Secrotary merely affording assislanco to tho Local Police Iund, 
As compared with the great expondituro of tho local administra- 
tion, the outlay of the homo department is of a very limitod kind. 
The local govornment is mado over mainly to ofMeials, who within 
the compass of thoir functions possoss full judicial authority, 
and dotermine according to fixed principles of law and pro- 
ceduro after due summary procoedings hold in opon cour and 
under survey of tho suporior courls. 

As all justice omanatos from tho sovorcign, thoso functionaries, , 
likewise, are generally appointed by tho Crown; tho principle of 
election haying, in tlio lapse of conturies, become tho motedt 
exception from this rulo. Popular election is still allowed, howovor, 
in the case of coroners, conformably with tho common law, and with 
statute law in the case of town-councillors; formorly also with 
respect to these latter, on tho ground of “prosoription.” ‘The 
principle of nomination by tho sovereign is only restricted in rela~ 
tion to institutions of common law origin, and to those which 
existed pridr to the Municipal Corporation Act. By the iniroduc- 
tion of this latter measure, the principlo of clection in the construc- 
tion of the new local boards hag obininod the ascondancy. 
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The chief officer of the local’ self-government is the justice 
‘of the peace, who is a judicial functionary invested with exténsive 
powers, The lord-lieutenant combines with his other functions 
those of justice of the peace, but his civil functions are insignifi- 
cant in comparison; the power of the sheriff, formerly so wido- 
reaching, has been surrendered in many respects to the justices of 
the peace, 

The jndicial authority of all local functionaries being regarded 
as delegated from the soyoreign, the Court of Queon’s Bench, 
unless otherwise provided, can withdraw all suits from the local 
courts, and determine the same by its own superior jurisdiction, 
Any individual not prevented by want of means from availing 
himself of such costly remedy may thus protect himself against the 
arbitvary dealing or encroachments of local magistrates. 

The elective boards created since the Municipal Corporation 
Act, have no judicial authority; against their judgments the 
ordinary courts of law may either be invoked, or theix powers be 
controlled by the ultimate jurisdiction of the Home Secretary. 
From the resolutions of corporations, likewise, recurrence may be 
made, either to this ultimate authority, or to the remedies afforded 
by the law-courts. Tho local boards possess merely the right of 
self-government and self-taxation. An absolute severance of such 
hoards from the central authority would be wholly incompatible 
with the power of parliamont, and averso from the spirit of com. 
mon law, according to which all power cmanates from the sove- 
reign ; centralization and solf-government have hence from remote 
times gone hand in hand in this country ; the two conceptions are 
not antagonistic; bureaucracy, however, and self-government are 
the opposing principles which now stand strongly arrayed against 
each other in modorn England. 

To the English communal administration a distinction between 
town” and “country” is unknown, <A village is ‘a small assem- 


‘ ‘blage of houses less than a town or city, and inhabited chiefly by 


farmers and other labouring people. It is said that a village is 
distinguished from a tawn-by the want of a market,”’* A town “is 
any number of houses to which belongs a regular inarket, and 
cos 
hoe 

* Tho Saxona id not gottle down in tive districts, not unfrequently liko to the 
villages, but in esparate homesteads, “In  tithings, and comprising several villages 
anoient times the divisions wore often of in their circuit.”"—Bluntschli, Deutsohes 
great extent occasionally embacing en-  Privatreoht, 121. 
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which is not a city or the soo of a bishop.” -Tho torm “city,” as 
has lately been determined, is not identical with a bishop’s seo, 
but oftentimes a mere honorary title of a largor town, 

“ City,” “town,” and’ village” are, thorofore, only distinguish- 
able by the larger ‘or smaller aggregation of houses which thoy 
comprise, but in contemplation of law thore is no cloar domar- 
cation between them.* Cities, towns, or villagos aro of thom- 
selves meroly social aggrogations which, equally with tho solitary 
‘yill” and ancient “manor” are enclosed in tho rango of the county 
administration, and subject to tho county officials. From tho 
general county administration, certain places aro, howevor, oxompt, 
either from the fact of their constituting independent  countios,” 
or because thoy possess corporate rights, and oxerciso a limited 
juvisdiction ; subordinate, however, to tho appellate jurisdiction of 
the county. 

Lovalitios thus privileged aro “municipal corporations,” 
Places which, socially considered, are villagos moroly, may onjoy 
municipal corporate rights; whercas, largo towns may disponso 
with them. Chipponham, with its 1100 inhabitants, has on ordi- 
nary town constitution; the Tower Hamlots, with 540,000 inhabi- 
tants, Marylebone, with 371,000, and Greonwich with 106,000, are 
simply parliamentary boroughs, having, in rogard to their admin. 
istration, a legal entity cithor as single parishos only, or moroly 
in velation to tho individual parishos containod within thom, and 
are devoid of indepondont jurisdiction. 

Asa town, need not by reason of tho oxtent of spaco it covers, 
have « local organization; so is it with » locality in goneral— 
the moro’fact of its consisting of an assomblago of houses doos 
not in anywiso necossitato tho oxistonco of a governing boy, 

The existence of puroly local aud village communitios has 
always been foreign to the conception of tho English Inv, for 
village communities, as comprising moroly a group of houses 
"placed in juxta-position, havo nover oxisiod in England, A village, 
according to its extent assimilates to a parish, and if it possess 
the other requiroments, is a parish and palice district, But oven 
as a village may compriso two police dislricls, so may ik contain 


*“Tinbitations when thrown mtoxows, Cheshire, p, ob, Aveoriing io Coko a 
streots, erescenta, squares, ote. form vile town in tho legal sonso is a plneo which is 
Jages, towns, andl citics.”" Results of the noither a cily nor borough. A. homlot is 
Census of Great Britain in 1851, by Md, a small appendagg to a town, 
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several parishes.’ Contrariwise, a parish may consist of several 
villages, for even from Anglo-Saxon times, the ascending pyra- 
mid of municipal and state government is constituted not from 
the individual district, but out of the family groups of the free- 
men. “ Peasant’ villages are of rare occurrence in England; the 
villages of the present day especially, are not simply inhabited by 
agriculturists ; we meet with journeymen of every kind, beer-shop 
keepers, farm-labourers, artificors, side by side with farmers and 
householders cultivating their own land. Idyllic though the . 
English villages appear in favoured spots, especially where farm- 
ing and cattle-breeding flourish, from the manufacturing districts, 
tho village, with its pastoral character, is entirely banished.* 

. Local government has preserved its character from Saxon 
times, it exists chiefly by districts ; corporate municipalities com- 
prise within their circuit, districts more or less isolated. 

Seignorial rights, territorial and “patrimonial” jurisdiction, 
have, for long conturios disappeared. The lord of the manor has 
occasionally a right of nominating certain subaltern functionaries, 
who are, howoyer, equally with the other county officials, subject 
to the justices of the peace and tho sheriffs, On the other hand, 
the influence exercised by the greater landowners in certain coun- 
tios and municipalities is of a prominent character ; but in view of 
law such influence is never sanctioned. In describing the English 
self-government system, it seoms expediont to compare the period 
anterior and subsequent to the Municipal Corporation Act, The 
communal system provions to this act was of a profoundly aristo- 
cratic charactor ; in the county, the landed gentry held exclusive 
sway; in the towns and parishes the administration had every- 
where been gradually surrendered to the control of potty cliques, 
the great body of tho citizens having no shave in the municipal 
government. The number of salaried functionaries was, however, 
very limited, and neaily all the offices of the town-administration 
were purely honorary, Tho duties of the local adminigiration con- 
sisted chiefly in the maintenance of public security, the control of 
licenses, and the care of the poor; the latter obligation being 
everywhero incumbent on the parish and the county officials, but 

, never the affair of the municipality. 
The reform of the municipal system has resulted in the greater 


* Gnoist, ti, G11. 
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or less accumulation of petty local governing bodies in the parish. 
Since 1834 the care of the poor has ceasod to bo an affair of 
these small local bodies, being now made over io largor Unions, and 
centralized by means of a special department. So with tho sani- 
tary control and the levying of rates for the requirements of the 
public health, Those newor interests and duties of tho local go- 
vernment have everywhore called into being local boards, divorsoly 
constituted. ‘The municipal administration of towns romaing, as 
heretofore, disconnected from the poor-law administration, 

Wherever the older self-government has fallon into decay, and 
the municipal life has grown torpid, parliament has intorfered and 
substituted bureaucratic rule... The principle of popular olection 
is, however, allowed full play in tho parish, which appears as the 
chief electoral body, Iaving lost its oligarchic character the 
parish has merged into a community of tho resident rate-payers, 
who oxercise their rights, ivrespcetivo of thoir roligions creed. 
Whorever church-rates have lost thoir primal significanco, espo- 
cially as regards the parishes newly founded, a sovoranco of the 
“spiritual” functions of*the parish from the “tomporal” has been 
effected. Parish vestries are honco to bo mot with, endowed with 
functions simply “ spiritual,” although forming coincidently part 
of a greater whole, or the parish political, 

The ancient oligarchic town constitutions havo likowise fallon 
a sacrifice to tho now system, which is, for many reasons, calen- 
lated to call into boing a crowd of salaried functionavrics, 

« By self-government tho modorn middle class in Bngland undor- 
stands a share in tho right of oloction and having spocinl functions 
of the local governmont cmried out by moans of “ paid” officials, 
The ancient sulf-goyernmont systom, on tho contrary, consistod 
in discharging corlain honorary offices as a municipal duly.* 
Between electors and elected thero is no inter-dependence, the new 
officials constituting, for the most part, governmental boards, 
which conduct their proceedings beyond the kon of the public, 
The share in tho elections is of a limited kind, tho votcs mainly 
centreing in small coterics; tho new local boards have become 
thereby disoredited, and mischiofs have sprung up which aro nob 
asoribed to the svant of self-action on tho part of the community, 


* The old ideal of a governing body  {o the accomplishment of what could bo 
was a concentration of the foreo of all best accomplished by systematic oo-ope- 
the individuals of the community inthe — ration—Afill, Désseré, vol, i, 492. 
hands of cortain of its mombers, in order 
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but merely tend to excite a cry for a more wide-spread bureaucracy. 
The system of the old and new self-government are almost every- 
where in direct antagonism. ‘To the principles of tho old self- 
government still correspond the office of the sheriff, justice of the 
peace, and lord-licutenant, the coronoy, the jury, and in the lower 
range the fast-expiring office of constable. The new self-govern- 
ment is represented by the poor-law unions, town municipalities, 
local boards of health, the central poor-law board, and the modern 
police system. 


ffivst Bart, 


SELE-GOVERNMENT BEFORE TUR MUNICIPAL COR- 
PORATION AGT. 


CHAPTER I. 
THD COUNTY AND ITS SUB-DIVISIONS. 


Counties, —Tythings, —M ank-Pledgo—IJLundreds,—Alterations in Norman Timos, 
—Parishes.— Polico Distriots.—-Cowntios-Palatinoe,—Ohoster,—D urhom,—Lan- 


caster ~-Countics-Corporate. 


Tae counties are divisions dating from Saxon times, their origin 
being erroneously ascribed to Alfved the Groat, They were either 
kingdoms of the heptarchy, such as Kent, Sussox, and Suroy ; 
or divisions thereof previously oxisting, corresponding with tho 
diocesan division,* and known by the namo of “shires,” It seoms 
probable that the realm was originally divided into countios, with 
a view to the convoniont administration of justice, tho judicial 
business of tho kingdom having formorly been chiofly dispatched 
in the local court, held in cach differont county before tho shoriff 
ag its principal officor. 

Prior to the conquost thore woro political provincial bodies, 
holding half-yearly, at Baster and Michaelmas, in each county, an 
assembly (gemota) of the wiso mon (wiltigston), the bishop and 
ealdorman presiding. ‘Tho shiregerova (shoriff) was merely an 
assistant, but subsequently bocame a co-prosidont, and finally the 
principal officer. ‘Tho thanes (thogen) or sorvice-mon of the 
sovereign wero present at theso assomblies; the surrounding 
townships were ropresented by their “ gerovon” and four froo- 
holders. The county assombly determinod matlors in dispute 
between the sevoral districts; tho shirogereva leviod, probably, 


* Lapponberg, Englische Geschichte, i, 186. 
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with the assent of this assembly, the local rates, and imposed 
penalties for offences ;* appeal lay thence to the sovereign. 

The counties were, according to some writers, apportioned by 
Alfred the Great—though, in fact, this occurred much earlier— 
into hundreds, and these again into tithings, ten families at least 
of frecholders constituting a tithing, or fribourg. The division 
was made numerically. ven previously to such division the 
tithing was a social community, either possessing its political and 
administrative organization, or comprising a part of the com- 
munity at large. Tho individual localities were thus brought into 
closer connexion with tho goneral body. These divisions gave rise 
to a system of mutual warranty and obligation to maintain order 
and security in each district, and to prosecute offenders.t Hence 
the law of “Frank Pledge,” the original intent of which was to 
view the frank pledges, or freemen within the liberty, and its 
main purpose, to inculcate more fully tho principle of reciprocal 
responsibility on the part of each family, community, and town. 
Every head of a house was responsible for his family, slaves, and 
guests. There were two kinds of frank pledge, “ manorial” and 
“collective ;” in the former the land-holder was the fixed “ borg” 
(bail) for the appearance of his vassals, or those resident within his 
jurisdiction, whenever their presence was required. ‘The collective 
warranty (freho borg) consisted in an association of free peasants, 
comprising at least ton persons; priests did not belong to such 
agsociations, but every layman not possessed of a frechold of a 
certain extent, was bound to place himsolf either under the war- 
yanty of his lord, or enter into a collective pledge ; whoever was 
not © great ihano, and thus oxempted from the frank pledgo, or 
whoever did not belong to a tithing was under ban, and might be 
slain with impunity. Tho head of a collective pledge was called 
heofod. The freho borg gave earncst for the payment of “ woro- 
gild,” whenever incwred by any member of the pledge. If 
thore were no family the king might be required to pay tho 
werogild for any co-pledgeor who had been slaia{ In the 
promotion of a suit the chief of the tithing§ had to give security 
for the appearance of the accused, otherwise ho was imprisoned ; 


* Lapponherg, i, 685. at Rogge, Ueber das Geriohtswesen 
* t Palgrave, Essay on the Authority der Germanen, p. 60, iw 
-of the King's Council, 7. § Called also tything-man, head-borg, 


; and borse-holder, 
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in case of the flight of tho accused, tho tithing of the freho borg 
gave security to clear itself by the assistanco of members of othor 
communities, if not otherwiso capable of doing so. 

This collective pledging was the ordinary ruloin England. Tt 
existed in Shropshire, Northumberland, and cortain boroughs of 
Mercia, in an irregular form, ovo it was simply tho social com- 
munity and tho borough which afforded tho plodge for the inhabi- 
tants of the entire district, EWvory localily which gayo sholtor to 
any man not inscribed in tho pledgo-list, or not othorwiso exompted, 
incurred a penalty,* 

By a law of Canute, every male on attaining tho age of twelve 
was to be enrolled in a tithing, hundred, or shive.t In Bracton’s 
time frecholders were emancipated from the duty of formal frank- 
pledge and the institution fell wholly into decay towards the close 
of the Plantagenct sway, On tho other hand, tho obligations in- 
cumbent on every locality for tho joint preservation of tho pence 
remained in force. It was still the duty both of tho district ag 
well as of individuals to prosccute for common crimos thoroin 
committed; this principle has continued in force evon to tho 
present day.t 

Canutes’ law decrood “that whosoover allowed a thief to 
escape without raising a ery (hulesivm et elamorem, huo and ory), 
should suffor the punishment of tho criminal, unless ho cloaved 
himself from tho suspicion of having boon an accossory of tho 
thief.”§ By tho common law ovory ono is punishablo who seoing 
a murder or robbery committed, fails to pursuo tho criminal, or 
omits raising the huo and ory, An injurod porson against whom a 
felony has been committed, or who has been assmilted, or throatenod 
with robbery, might require tho noxt constablo (‘ tithing-man,”’ 
‘borse-holder”) to raise the huo and ory. ‘Iho community was bound 
to pursuo the wrong door, Ifthe constable or the community failed 
to comply, thoy were both punishablo; tho matorial point in tho 
case of hue and cry, was tho pursuit, while the deed was fresh, 
By statute thé duty of raising huo and ory was further extendod 
to other offences.|} ITuo and cry is, howover, now abolished. 

A district affording one hundred men for the protection and 


* Anstey, Guide to the Histary af refusing to proseeute a highwayman who | 


the Laws and Constitution of Jinglas had vobbod hor.”—Fiolting, Zom Jones, 
p 120, Hallam, Akddle Ages, ii, 291. § Crabb, a1, 
+ allem, Laid. || Coko, Zusd,, TIT. 0, 2: “Tho life of 
£* Sho hid even broken the law, in hue and ory is iresh aut.” 
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counsel of a hundredor was a “hundred,” or an aggregation 
of ten tythings. A free family affording one man was called 
“mansio.”* In the north, hundreds were called “ wapentakes,” in 
several places also “wards,” and it appears that these districts, 
both as regards their extent and the number of the members did 
not assimilate. The hundred-man (centenarius), later on the 
alderman” and, in Norman times, the “ bailiff,’ or constable, 
held the “court of the hundred,” but the shirogereva alone had 
the right to proclaim the sittings of tho court. 

After the conquest the county organization continued, but 
instead of the old Saxon communal head-miin, a royal officer was 
substituted as sheriff, under the name of “ vicecomes, or bailiff;”” 
(see Chapter IT. of this part). He hold annually in the county and 
each hundred a court, at which tho crown and feudatory vassals 
of the sovereign were present, the minor vassals howoyer only in 
the charactor of assistants. Tho tochnical oxpression for this 
court ig “tho sheriff’s tourn and leet.” In these leets of the 
hundred all those bound by the jurisdiction of the county had to 
follow the sheriff; in exempt districts, appertaining chiefly to the 
church, the jurisdiction of the hundred was occasionally farmed 
out to bailiffs.; These county and hundred courts were the courts 
for all classes of the community, 

Tn the times of the Plantagonets from the county and hundred 
courts, was built up the institution of jury courts, to which only o 
seotion of the hundred was summoned for the settlement of any 
question of fact, 

To the non-judicial business of the shire-assombly pertained 
the taking of the oath of allogiance, the levying of rates, and, 
subsequently, the lection of the knights to represent the county 
in parliamont ; this latter function, as well as that of the election 
of coronor and verderor, or forester, has remained. 

From tho Plantagenet period the jurisdiction of the county 
assombly and its participation in tho administration completely 
declined ; the county from the time of Mdward IIT. -was governed - 
in a purely aristocratic manner. 

The tithings retained their character after the conquest, so far 
as they constituted parishes, towns, or vills; in each parish there 

* Lapponberg, i. 584. t Chronicles of Jocelin of Bracke- 

+ Regis judices sunt bnronescomitgtts fond, p. 41, 


qui liboras in gig terras habent, Leges 
Tenrici, i, ¢. 20.) 
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was a court leet of the parishionors, which was a criminal court for 
offences of a minor nature. A law of Honry VIII. enjoinod the 
court lect to prosecute heretics.* Originally those court locts 
elected the constables; the right of election was subsequently 
transferred to a section of tho parish, viz., the vestry; but 
Sir Thomas Smith affirmed that the constables woro, as 2 rule, 
chosen in tho court loot ovory threo or four years, at the good 
pleasure of the parishionors.+ Tivory vesidont in a parish was 
bound under penalty to appear at tho court loot, Thoso courts 
were empowered to pass valid byo-laws ;{ whero such court loots 
still exist the positive obligation to appear there is still in forco.§ 
Besides the administration of the highways, tho court leet occupied 
itself with all communal mattors. The decay of this institution is 
intimately connected with the disnpporrance of the smaller froe- 
holders. On the other hand, the devolopmont of vestries of an 
exclusivo and oligarchio typo has ruinod tho communal systom ; 
nothing has beon substituted for the court leots, and honce par- 
liament in its cumbrous fashion, has to provido by occasional 
legislation, for the necessary local requiremonts, 

Thore aro two clagses of countios—tho “ countics palatine” and 
towns which comprise special ‘ counties.” Tho countios palatine 
were formerly three in numbor—Dyrham, Chestor, and Lancaster ; Il 
tho first two deduced thoir right from timo immomorial. ‘Tho pala- 
tinate of Lancastor was founded by Wdward ITI, All threo had 
this in common; tho throo counts palatine, the Warl of Chostor, 
tho Bishop of Durham, and tho Duko of Lancastor, oxorcised 
royal authority (regalem potestatem) liko tho king in his palaco, 
Thoy were ompowered also to cxerciso tho right of pardon in casos 
of murder, treason, and felony. ‘Tho earldom of Chostor was, 
however, under Henry IIT., united with tho crown, and tho pala- 
tine jurisdiction of Durham which was vestod, until rocontly, in 
the Bishop of Durham for tho lime being, is now taken from him 
by 6 and 7 Will. IV, c. 19, and vosted as a soparate franchiso and 
voyalty in the crown, A local royal court, “tho court of ploas in 
Durham,” still exists, which by an Act of the present reign ts 
assimilated in its proceduro with tho courts at Wostminster. The 
duchy of Lancaster was the proporty of Honry Bolingbroke when 


, 
* Toulmin Smith, 615. +§ Toulmin Smith, 216. 

+ Anglia Desariptio, 228, I} Bowyer, 36. 

t Toulmin Smith, 47, 48, 
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he dethroned Richard IT.” and assumed the title of King Henry 
IV, By a parliamentary act the succession to the duchy was to 
remain,40 him and his heirs, as if he had not attained the 
royal dignity, In ,the reign of Edward IV. this duchy, on the 
attainder of Henry VI., was declared to havo become forfeited to 
the crown, and an act was passed to incorporate the duchy of 
Lancaster, to continue the county palatine, and to make the same 
parcel of the duchy, and to vest the whole in Hdward TV. and his 
heirs, kings of England. Henry VII., however, obtained an act 
vesting the inheritance of the whole duchy in the king and his 
heirs, separate from the possession of the crown, as Henry IV, 
had held it. The county has its own chancery court holden by 
the Chancellor of the Palatinate or his deputy. To this court 
belong matters relating to certain large sections of ground in 
London surrounding the city of Westminster. As Lancaster has 
its own chancellor, the writs of the Lord Chancellor of England 
have no force within that district. The assize judges sit in Lan- 
caster by force of a special commission under the seal of the 
chancery of the duchy, Theso judges constitute also the court 
of pleas at Lancaster. The procedure in these courts assimilates 
with that followed at Westminster. 

* Qounties corporate” are cities and towns which, with their 
district, constitute an independent “county.” ‘The officials of the 
counties surrounding these town-districts possess no official power 
within thoir circuit. Such corporate towns are London, York, 
‘and Bristol, 


TILE SUERIFE AND IIS SUBORDINATES, sol 


CIAPTER IT. 
TIM SHERIFY AND TITS SUBORDINATES, 


Nomination of Sheriff.—O ficial Powers,—Under-Shori{f.—Doputy-Shoriff, 


Unpzr the Normans the sheriff, or royal provost was the highest 
crown official in the county; he was invested with military com- 
mand in time of war, administered the royal domains, was chief 
officer of tho reyenuo, and exercised legal jurisdiction. As revenue 
official, he was bound to appear twice annually in the oxchoquor. 
Tn Saxon times, the shoriffs wero, as a rule, chosen by tho county 
courts ; after the conquest, sheriffs received office eithor by royal 
nomination or by election. By 28 Idward I. ¢, 8, it is apparent 
that the office was in cortain countios horeditary, The Darl of 
Thanet was horeditary shoriff of Wostmoreland till his death in 
1849.* In Durham, down to 1886, tho bishop oxorcised tho 
duties. Tho city of London has also tho shriovalty of Middlosox 
vested in it by charter. 9 Edward IL, stut, 2, vbolished the populex 
right of election; even prior to the roign of this sovereign tho 
sheriff might have been displaced at any moment; in the year 
1170, for instance, many shoriffs woro ousted. By virluo of 
several old statutes sheriffs aro to continuo in their office no longer 
than a year; but a shorilf may be appointed durante bene placito, 
and so is the form of the rvyal writ; thorefore, until a new sheriff 
be named his office cannot be dotermined. No one that has 
» served sthe offico for a year can bo compelled to serve again 
within three-years aftor, if there bo other sufliciont porson in the 
county, . , ’ 

The statute 28 Ilenry VI. onactod, that on tho morrow of All» 


* This office may descend to and be in person. As the nesivo nb Appleby sho 
executed by n femalo; for Anno, Countess sat with tho judges on tho bench, Jlarg, 
of Pembroke, had the office of hereditary Co. Litt. 826, 
shoriff of Westraoreland, and oxorciacd it 


802 THE ENGLISH CONSTITUTION. 7 


Souls’, yearly, tho sheriff’s should be appomted by the sovereign for 
each county: Only Huntingdon and Cambridge possess at the 
preserit day on and the same sheriff. The judges, together with 
the.other great dfficers and privy councillors, now meet in the 
exchequer on the morrow of St, Martin yearly, and thon and there 
the judges propose three persons to be reported, if approved of, 
to the Queon. Ordinarily commonors only are put forward as 
candidates. On the third of February, in tho ensuing year, a 
pro formé sitting of the privy council takes placo, wheve the sheriffs 
are pricked or nominated by the sovercign; such candidates only 
being selected as tho ministry has previously choson. When 
the crown, in case of urgency, for instance in tho time of a plague, 
avoiding the presentation of a list, nominates independently a 
so-called ‘ pocket-sheriff,” this is not regarded as contrayening 
the law, This right of the crown was, howevor, contested by the 
judges under Ionry VI.; and only in the roign of Elizabeth has 
the caso of such @ nomination occurred without such previous 
presentation. Ifa sheriff dio in office, tho appointment of another 
is the mere ach of the crown, <A. pocket sheriff is, however, 
usually appointed, in case a vacancy should occur during the course 
of the official year. 

The dischargo of the office is, in general, compulsory upon the 
party chosen ; and if he refuse to serve, having no legal exomption, 
he is liable to indictment or information. No person shall be 
assigned for sheriff unless he have sufficient lands within the 
county’ to answor tho crown and the people, This is tho only 
qualification for the offico,* In his bailivick he is the king’s 
bailiff, and is bound to tako leod lest the crown be despoiled of 
ita royalties, and to lay an ombargo on chattols, wrecks, etc., 
which aro oither without an owner or heir, or which have been 
confiscated. Tis official powers are partly of a judicial, partly of 
a ministerial naturo ; in the former capacity, writs may be dirocted 
to him for the trials of issue out of the inferior courts where the 
dobt or domand docs not exceed £20; he has also judicial power 
in the assessment of damages undor writs of inquiry, on inter- 
locutory judgmonts ; his criminal jurisdiction in pleas of the crown 
(placita coronw), having been withdrawn by Magna Charta, There 
has remained to him a petty penal authority which he shares with 


’ 


* Stephen's Blackstone, ii, 684, 
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the justices of the peace, ‘Through tho abolition of thé old county. * 
courts he has furthermoro lost his authority to détormino suits of 
a minor nature. In civil causes ho is to arrest.and take bail ;/ 
when the cause comes to trial ho must summon ‘gnd rolurn p jury ; 
when it is determined he must see the judgmont carried into 
execution. He is liable io un action for the negligonce or im- 
proper discharge of his duty, at tho suit of tho party grieved. In 
criminal matters also, he arresis and imprisons, returns tho jury, 
has the safo keeping of the delinquent and exceutos tho sentence 
of the court, though it extond to doath itself. 

Tn case of repeated disturbance of possession a special writ 
may be issued 1o him to determine jointly with a jury tho damage, 
and to seizo the intrudor and imprison him hy the body. On the 
ground of private acts a shoriff frequontly determinos with the aid 
of.a jury respecting indomnification to bo made in casos of expro- 
priation, As keeper of the queen’s peace, both by common law 
and special commission, he is the first man in the county and 
superior in rank to any nobleman theroin during his offico, Ho is 
bound to execute all civil and criminal processes issuing out of the 
superior courts; and, in this respect, is considered as an officer of 
these courts. He is bound to pursno murderers and other great 
felons, and may require all tho commoners of his county abovo 
fifteon years of age to ronder him assistance (posse comitatite), 
Fines and recognizances forfeitod to tho crown aro received by 
him and accounted for, Ho superintends the election of knights 
of the shire and coroners, and proclaims outlawrios and tho like, 
On the expiration of his office ho has to deliver to his successor a 
correct list of all prisonors in his custody, and of all unexecntod 
process, 

By 8 and 4 Will. TV. o. 42, overy sheriff is bound to appoint 
a sufficient deputy, having an oflico within a milo of Innor'!omple 
Hall, for the voceipt of writs, granting warrants thercon, making 
returns thereto, and accepting all rules and orders mado as to the 
execution of any process or writ addressed to the shoriff, ‘Ihe 
under-sheriff is ofdinarily an attorney, and usually performs all 
the dutios of the office. Ho acts in the name of the sheviff, 
and, together with tho bailiffs, onters into sureties for tho due 
execution of the duties, and hence is called “ bound bailiff ;” 
which name, says Blackstone, “ the common pooplo have cor 
rupted into a much more homely appellation.” The sheriff is 
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held civilly responsible for all acts done or omitted by his servants, 
among whom jailors also are classed ; should they suffor any person 
committed to them by lawful warrant to escape, the sheriff shall 
anawer it to the crown if it be a criminal matter, or, in a civil 
case, to the party injured.. 
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CHAPTER ITI. 


THD CORONER, 


Eleotion of the Coroner,—Lho Coroner Assistant and Represontative of tho Shorif, 
~-Coronor’s Inquest, —Coronor’s Jury. —Responsibility oft the Coronor.—Political 
Importance of the OMice.--Subordination to Justices of the Peace, 


Tun office of coroner (coronator) was originally administered as 
being delegated by the sovereign; ab a lator period ‘tho coroner 
was:chosen by the fresholders in tho county-court; itis now tho only 
substantially elective office of the county. Coroners are choson for 
life, but may be removed by being mado sheriff, which is ait 
office incompatible with the other. ‘T'ho offico continuos on demiso 
of the crown. Thero aro particular coroners for ovyory county ; 
usually four, but somotimes six and sometimes fower. By 7 
and 8 Vict. o. 92, they may bo appointed for districts within 
counties, instead of for the county nt largo. 'o municipal corpo- 
rations the right is generally granted of having a special coronor, 
Sinco Richard I. a coroner has boon ordinarily a commoner, now a 
days attorneys and surgeons aro frequently choson for tho offico, 
and it is undortaken on account of tho feos attached. 

A. coroner, in tho absonve of tho sheriff, is bound to act as 
his substitute in exceuting process ;, ho is also a conservator of tho 
Queen’s peace,* and becomes a magistrate by virtue of his 
Appointment, having power to causo felons 10 Lo approhended. 
When in any civil suit cxecption can bo taken to the shoriff for 
suspicion of partiality, or that ho is intorested, or of kindred 
to either plaintiff or defendant, the process must thon be awarded 
to the coroner, His chief duty consists in inquiring, when any 
person is slain, oy dies suddenly, or in prison, concerning tho 
manner of his death, Ile is bound to intoryono wherever the 
causos of death are doubtful or suspisions, and inquiro concorning 
shipwrecks, and certify whether wreck or not; also as to treasure- 
trove, who were the finders and whore it is; as 10 the causes of 


* Toulmin Smith, 872, 
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fives and similar inischances, The inquisition anust be found with 
the concurrence of at least twelve of the jury, which is ordinarily 
composed of fiftcen or sixtoon jurymeh, ‘The inquisition must be! 
held siiper visum corporis, for if the body.bo not fovuel the’ coroner‘ 
canhot sit, except by virtuc of-a special commission issued for tho 
purpose. The proceedings before the coronor take plage; usually” 
in open court; if the jmy declare that a suspicion of procuritg the 
death attaches to any particular person, the coroner may “by 
special warrant commit him to prison. In such case the verdict 
acts exactly like aspecfied chargo, but doos not oxdlude the profers 
ving an indictment before the grand jury.: The coroner may also 
take bail, and, since 22 and 28 Vict, c. 88, even in cases of'man« 
slaughter, The coroner is personally responsible and formerly ° 
was bound to give security ; the concealment of felonies is purtish- 
wble by fine and imprisonment for a year, In the absence of due: 
proporty-qualification, the treasurer of the county gives security 
against any possible money penalties. The coroner may also, on 
petition of the frecholders, be dismissed by the Lord Chancellor for 
neglect of office, oxtortion, or misbehaviour, and also on the 
ground of age or incapacity. al 

The office of coroner is more ancient than that of justice of 
the peace, and was originally of greater importance, Coronors 
have, however, to a certain extent been placed under the super- 
vision of justicos of the peaco, inasmuch ag tho lattor have to 
reviso tho feos, and to examino whether a coroner’s inquest was 
callod for, Tho official authority of coroners has thus been greatly 
curtailed, honce thoy do not interfere in many cases whore thoir 
ancient duty roquired, for tho common law directed that whon- 
over any unusual death occurred the coroner should intervene, 
whether suspicion of a crime attached or not.t Ho is especially 
bound to hold inquest whenever anyone dies in a workhouse, 
prison, or hospital. By this means alone, in 1858, certain illegal 
and violent practices in a Birmingham prison were brought to 
light. Interforenco on the part of justices of the peace has gone 
to such a pass, that on the 17th January, 1857, a coroner’s jury in 
Cheltenham unanimously declared that the control which justices 
of peace assumed over the oxorcise of tho lawful power of the 


‘ . 


* Gnoist, 1, 92, Toulmin Smith, 876. 
+ Toulmin Smith, 376, é ; 
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coroner was calculatod to diminish; protocfiqn to tho lives of tho 
inhabitants of this country, which tho full actomplishmont of tho 
duties of tho anciont offico ‘of coroner’ affords. The ministry, 
also, with,a vidw to resjzain the groat influonce of tho coronor, 
has of late years’ occasionally pepeimdlad ca ididates of thoir 


‘onen ta the plectors.t 


F : 
#* Tonkmin Smith, 3787 + Buchor, 284, 


ace TIE ENGLISIL CONSTILUTION, 


CHAPTER IV. 
THR LORD-LINUIENANT, 
Nomination,—Romoval.—Preservation of the Peaco.—Militia, 


Tm military portion of the sheriff’s office has, since the time of 
the Tudors, been transferred to the lord-licutenant, who is a per- 
manent honorary officer in the county, appointed by the Crown 
for the managing of the standing militia in the county, and all 
military matters therein. 

Lords-licutenants are supposed to have been introduoad about 
the veign of Ilenry VIII, Thoy are mentioned as knowi officers 
in tho 4 and 5 Philip and Mary, c. 8, though they had not been 
long in use. Camden speaks of them in the time of Queen Bliza- 
beth as extraordinary magistrates, constituted. only in the time of 
great danger. Others, again, contend that the office of lord- 
lieutenant was first created in tho third year of Edward the VI. 
in consequence of the many disturbances in seyeral counties by 
the followers of the old religion against the new establishment.* 

Tho lords-liontenant are appointod by tho Queen, under the 
great scal, those nominated being always actual supporters of the 
ruling party-government, and aro genorally of the principal 
nobilily and best interest in tho county. They virtually hold office 
for life; in view of law, however, only during the royal pleasure. 
Under the Bute ministry three lords-lieutenant, in 1780 two, in 
1798 one, in 1819 and 1882 one, were deprived of their office on 
the ground of opposition to the government, or through mere dis- 
favour. The office being purely honorary the adherents of an 
opposition haye no need to redoubt dismissal. The lord-leutenant 
is the chief conservator of peaco in the county, and usually keeper 
of the records (custos votulorwm). In this capacity he preserves 
all the records of the quarter sessions, and nominates, likewise, 
tho “cletk of the poace.” 


: 
* 2 Steph. Bl. 698, + Mny, Const. Hist, i, 20, 46. 
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Tle is chiofly, howover, commander of tho county mulitia and 
armed yeomanry, He appoints, also, as his ropresentative, tho 
deputy-lieutonant, the officers of tho'.mililia, and tho adjulents, 
whom he ordinarily takes from among justices of tho peaco, In 
his character as military representative of tho sovercign ho i is in 
permanent connection with the stato govornment,* 


® Cheat, ii, 6B. 
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OHAPTER V, 
JUSTION OF THR PRACT. 


Importanco of tho OfMco—Nomination.—Qualification—Expiry of Office —Com- 
pass of Functions —Quorum.—Jurisdiction.—Summary Procodure, 


Eivorap will be governed in an aristocratic spirit, yot in a manner 
wholly free, so long as » certain measuro of governing power, and 
a large extent of the administration of criminal lew, is in the hands 
of independont gentlemen who dispense justice within their 
district, not according to the mero directions of a governing 
minister, but in conformity with law and statnte—so long as the 
educated class mako it the aim and purpose of their life, to 
serve tho stato without burthening the budget, and salaried 
officials do not oust justices of the poace. ‘With reason doos 
Lord Coke say of tho offico— That if it is admistered in a fitting 
manner the wholo of Christendom has not its equal.” Legal 
tact and an uniform spirit of justice, prevent it from lapsing into 
amero weapon in the hands of a governing class, Tho coarso 
and ignorant gentry of tho 17th and 18th conturies, it must be 
ownod, frequently abusod tho powors entrusted to them.* Such 
abuses still occasionally occur, bub the refined education of tho 
higher classos, tho publicity of procedure, tho sentiment of 
justico, which poryados tho genoral mind, affords a far different 
guavantoo from that which is offered by the “ patrimonial juris- 
diction” olsewhero prevailing. This office does not exist for tho 
mero advantage of the lend-holding class; it was summoned into 
life when the Plantagenets wero sufficiently strong, bymeans of good 
internal administration, to uphold the royal power against the 
feudal aristocracy, The Queen’s majesty is, by hor office and 
dignity royal, the chief conservator of the peace within all her 
dominions, and may givo authority to ony other to see the peaco 

* In matiors of high importanco, largo disoretionary power, by virtue of 
partioulaily in eases relating to game, the which, under the notion of searching for 
justice was not always attentive to these and taking away engines for the ceatruc- 
admonitions of his olork; for, indecd, in tion of game, they often commit tres- 


exocuting the laws under that head, many passes, and sometimes felony, ab their 
justices of pence suppose they have a , pleasure—TFiclding, Zom Jones, 
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kept, and to punish such as break it, Tho Lord Chancellor, Lord 
Treasnror, Lord High Stoward, Harl Marshal, tho Lord igh 
Constablo, and all justices of the Quoen’s Bonch, by virtuo of 
their office, and the Master of the Rolls by prescription, aro 
genoral conservators of the peaco throughout the wholo kingdom, 
Tho coroners and sheriffs, in thoir county, and constables and 
tything men, within their respoctive jurisdictions, avo also con- 
sorvators of the peace, Jfinally, by virtno of thoir office, tho 
Archbishop of York, and tho Bishops of Durham and Bly, 

The office was originally noquired, for tho most part, by tho 
election of the county frecholders, occasionally also by proscvip- 
tion; sometimes even as appendant to an estate. Tho right of 
election by tho inhabitants of tho county was abolished by 1 
Edw. IIL, c. 16; the nomination has sinco procecdod from tho 
sovereign, 

Té was ordained by statute, 18 Wdw, TIL, that two ov thes of 
the bost reputation in cach county should bo assignod to bo 
keepers of tho peace; but theso boing found ico fow for the 
purpose, it was provided by 84 Hdw. ITT. o. 1, that ono lord 
and threo or four of tho most worthy mon in tho county, with 
some learned in tho law should bo made justices in every county, 

They were to bo rosidents in tho county for which thoy 
wero named (2 Ion. V. stat. 1,6. 4, and stat. 2, 0. 1), and by 
18 Rich, IT. c. 7, woro to bo tho most substantial knights, 
osquiros, and gontlomen in tho samo, By 14 Rich. I, o, 11 
the uumber in cach county was rosiraied to eight; bub this is 
now disregarded, Tho qualification of £20 anmial incomo intro. 
duced by 18 Hon. VI. c. 2 was considorably augmonted by 18 Goo, 
TL. c. 20. Sinoo then no ono can becomo justice of tho penaco who 
has nol in possossion and for his own bonofit an ostate, oithor 
legal or equitablo, of frechold, copyhold, or customary tenure, in 
fee, for life, or such terms of years as in tho Act spocified, of tho 
cloar yearly value of £100, or a vovorsion ov remainder expectant 
upon such lease as in tho Act montionod, with roserved. ronts of 
tho cloay yearly yalue of £800 por annum. Practising attorneys, 
solicitors, and proctors are oxcluded from tho office. A properly 
qualification is not required in tho caso of~(1) peers and lords of 
parlioment, their sons and hotrs;, (2) tho sons and hoirs of any 
ono possessing £600 yearly incomo; in other words, the formor 
qualification of a commoner eligible to parliament; (8) the mem. 
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bors of the privy council; (4) the judges of the Common Pleas _ 
and Oourt of Exchoquer ; (5) the solicitor and attorney-genoral ; 
(6) the judges in corporate towns ; (7) the vice-chancgllors of 
tho universities and heads of colleges. ‘ 

The position of justice of the peace serves as the initiation pro- 
pavatory to all public functions; every man of family hastens to 
get named to tho office, which is not of a political or party naturo, 
and is granted by the sovereign, on the proposal of the Lord Chan- 
callor, by commission under the groat seal. The sovereign cai‘ 
nominate as many justices of the peace as may be dcemod oxpe- 
dient, Tho office subsists during the pleasure of the crown, and 
is determinable by demise of the crown, but since the reign of 
Anno may hold over for six months afterwards. If the samo 
justice is put in commission by tho successor, he shall not be 
obliged to sue out a now dedimus, or to swoar to his qualification 
afresh ; nor, by reason of any new commission to take the oaths 
moro than once in the same reign, 

A justice of tho peace may be dismissed by oxpress writ undor 
the great seal, or by accession. of the office of coroner, or of sheriff 
during the year of shrievalty, A. writ of supersedeas mor ely in- 
duces suspension of tho commission, which by a writ de procedendo 
may be revived, When a now commission is granted, thoso not 
specially named thorein aro excluded, 

The power, offico, and duty of a justice of the peace depend on. 
his commission. They aro deputed to administer justice and do 
right by way of judgment; to keop the Queen’s peace, and punish 
such as break it; to quell riots and affrays, to take securities for 
tho poaco, aud apprehend and commit felons and other inferior 
criminals, ‘Chey gvant boer and trading licenses, assoss tho 
county-rates in general or quartor sessions, and direct their col- 
lection ; appoint the overseors of the poor, inspectors of highways, 
and the lower police-officials, Under the system anterior to the 
poor-law their powers were vory extensive. Bdward III. granted 
them tho right not only to apprehend all felons, but also the power 
of trying felonies in conjunction with a jwy whonever specially 
commissioned. Et was formorly customary to appoint only a seloct 
number of justices ominent for their skill and discretion to be of 
the quorum, the words of the commission running thus:— 
“Quorum aliquem yestrum, A. B. ©, D,, etc. unum esse volu- 
mous.” The practice now is to adyanco almost all of them to that 
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dignity, tho skill and discretion being taken to oxist ; tho “learned 
in the law” are in great measure supplanted. By special statutes 
the judicial‘authority of justices of ihe ponco has boon gradually 
extended. Arightto appeal from docisions of individual justices 
or their special session to tho quarter sossions formerly oxisted, 
and thence a forther right of appeal lay to tho courts of law. Itis 
apen. to every’ one, in caso there be valid grounds for suspecting 
that thé justices of the peaco are partial or unduly influoncod, 
t6 apply for & writ of certiorant to the Queen’s Bench.* 

Blackstone complains greatly of tho summary jurisdiction of 
justices of the peace, whereby on tho ground of special statutes 
they may proceed without a jury, a jurisdiction which oxtends 
moreover to a groat number of offences, Ho says,t “The bur. 
thensome inorease of the business of a justico of tho peaco dis- 
courages many gentlomen of rank and character from acting 
in the commission. This trust, when slighted by gontlemen, falls, 
of course, into tho hands of those who are not so, but tho moro 
tools of office, And thon tho oxtensivo powor of a justico of tho 
‘peace, which even in tho hands of mon of honour is highly formid- 
‘able will be prostituted to mean and scandalous purposes, to tho 
low ends of selfish ambition, avarice, or porsonal resontment,’’} 
The fears foreshadowed by Blackstouo have been realisod in many 
instances ; the Municipal Corporation Act of 1885 has released tho 
gentry from dispensing justice, substituting galaviod police magis- 
trates, 

Justices of the peace who havo nob studiod law practically aro 
amply provided with legal litoraturo to meet their want of know: , 
lodge.§ 7 


* Bi. iv, 820. offtco, ns ho said ho hind no clorl progont, 
+ Bi. iv., 280, and n& book about justice business, and 
t BL. iv., 282, thnt he could not carry all tho Jaw in his 


§ “Tho justice declined excouting his head.” —Iiclting, Zom Jones, 
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CILAPTER VI. 
LEGISBATION TOR TH POOR: PREVIOUS TO THE POOR LAWS GP 1sad, 


Pauper Syatom undor the Plantagenets—Undor the Tudors—Disnppearance of 

+*  §mall Landholdova,—Spoliation of the Monasteries,—Enactments of Edward VI. 
—Poot Laws of Dlizabeth—Parish to Afford Maintenanco.—Overaeers of tho 
Poor,—Destruction of Cottages,—Blackstone’s Opifion concerning the Poor 
Laws, ‘ bs 


Tru law of sottlement has been already described; its rigours 
becomo explicable on considering that the charge of tho poor was 
mado a burthen upon a small communal district, in other words, 
the parish, and that everyono who was bound to pay the rates 
naturally strove to shift tho burthen from his own shoulders. 
Party-spirit in England has invested history with its own‘ 
colours, thus rendering it almost impossible to explain the suddon 
appearance, under the Tudors, of a proletarian class, To investi- 
gato at large the English pauper system is beyond our purpose, 
we must rost satisfied with collecting tho necessary data bowing 
upon pauppr legislation, adducing incidentally tho opinions of men 
of different parties as to the origin of pauperism. ‘Till tho 
reformation thero had been no tomporal legislation in England in 
‘relation to the poor; they woro supported by tho Church, tho 
mouasievies, and tho sovorcign, as woll as by means of voluntary 
gifts, The Church enjoined every clerk, under pain of excom- 
munication, 19 give from his suporfluity to the poor; laymen 
wero carnestly urgod to act in liko mamner.* A canon of 1281 
(9 Edw. I.) directed that non-resident rectors should provide for the 
wants of tho poorer parishioners. An old ordinance, preserved in 
the “ Mixvor of Justice,” enjoined that the poor should be main- 
tained hy the rector of tho church, out of the tithes contributed, 
that no man die of default of sustenance.” The council of Oxford 
further docreed ‘that bishops should koep an almoner, as “ praying 
and reading sufficoth not for bishop.” The sovercign also had * 


. 


* Pashley, 149. 
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his almonor, styled occasionally “Tord Almonor,” and this offico 
of “king’s almoner” is oven still retainod. 

These regulations continuod till Edward TIL | very baron 
maintained his serfs and villoins, just ds tho planter now- -n-dlays 
does his negroes. low for tho churches!and monasteries com- ; 
plied with tho obligation it is not oasy to detormino.. Prior to 
the reformation, clorks wero froquontly m'god to realize thoir duty, 
a proof that they occasionally disregardod tho injunctions. It cannot 
bo gainsaid, however, that tho support afforded to tho poor by tho 
Church was very considerablo. Groat private charily likewiso gano- 
rally prevgiled during tho middle agos.* On the disappdarance of 
the Plantagenet race, the social aspect of England was transformed; 
the sorfs, dating from tho 14th century, wore mainly omancipatod, 
and, relinquishing feudal protcction and maintonance on tho part 
of the lord,+ had henceforth to support themsclyos under most 
stringent compulsion on the sido of tho law. The wars of tho Roses, 
which convulgod the whole kingdom, further incroased the number 
of the poor.t ven undor tho house of Lancastor ithad been found 
needful to forbid beggars to pursue their calling boyond tho 
districts for which they had received an oxprossliconse.§ Bogging 
students were bound to have a cortificate from tho chancollor of 
their university, othorwiso they might bo punished as “ yagq- 
bonds.” || ' 

Fortescuo had, withel, undor tho houso of Tancastor, gloried in 
the fact that in no lend were thoro so many small landewnors ag 
in England, thus seoking to account for tho gonoval woll-boing. 
This sourco of prospority was, howover, dried up from tho timo of 
Tudor sway, inasmuch as tho absorption of tho smallor holdings 
had become moro general. Undor Honry VIT. a vast oxtont of 
land, on which dwollings had proviously stood, was changed into 
pasturago. Vainly did tho sovercigns and far-sighted patriots 
strive to forestal tho reckless ondoavours of tho now landed oli- 
garchy. In the yoar 1597, Francis Bacon introducod a motion in 
the lower houso against park and moadow inclosures, against tho 
laying waste of towns, and tho homos of tho peasantry, and’ con- 
verting the land into pasturago. Ho complnitiod. * “that poors had 


* Stowo, the historisu, who could not + Miss Marti tinean, i 
onduro his neighbour, Thomas Cromwell, t Pashloy, 165, 
recounts, notwithstanding, that 200 poor § Pah, v, 654, 
wero fed daily in Cromwoll’s houso.— || Crabb, 822, 


Froude, i. 48, 
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inclosed great grounds, ‘pulled down evon wholo towns, and con- 
verted them to sheep-pastures.?* “7 
_ The violent and ruthless carrying out of the’Reformation addod 
largely to the growth of pauperism ; with rapacious swoop, Heury 
VII. despoiled all the monasteries and abbeys; if such universal 
spoliation be not rggarded as ihe sole cause of the increasing 
pauperism,t at any rate it powerfully contributed to augment tho 
proletation class.t Burnef, in his “ History of the Reformation,” 
affirms that Henry VIIL., by the plunder of ecclesiastical property, 
accumulated the clear yearly value of £1,181,607, 6s, 4d. Others 
compute the amount 9 £1,600,000, Thesostates were sold at an 
undervalue to ‘his prime favourites amdng the gentry, tho hazigers. 
on about the court,;or to individuals subservient to the king in 
parllamont.§ . ree 
But now,” says Selden, (assuredly an unsuspicious witness) 
, that all the abbaios, with their lands, goods, and impropred 
parsopages be in tomporal men’s hands, I do not tell that one half- 
ponio worth of almes, ov any other profit, obmeth unto the people 
‘of thoso parishos. Your pretence of putting down abbeys, tyas to 
amend what wai amiss in them. But se now how it that was 
amisse is amended, for all tho godly pretence. It is'‘amended eyen 
as the devil amended his dame’s leggo (as it is in the proverb) 
Whon ho should havo set it,right, ho bracko it right in pieges. . The. 
monks’gavo to little almesse. But now where xx. pound was 
given yotoly too tho poore, in moro than in o, places in Ingoland, 
ig nob one moales meat given, This is a fairo amondmdnt !”|| .. 
Under tho Tudors tho length and breadth of the land was 
travorsed by beggars and vagabonds ; the discovery of America 
had loworod' tho value of monoy, and tho menks, driven out from 
their monastories, vere everywhere forced into<connection with 
the vagrant-class, Against these mischiofs saygutinary enactments 
wero launched for the purpose of onsuring protection, The first 
laws of the Tudors against sturdy beggars‘ and vagabonds were 
issued prior to the Reformation, {] an indication that the, evil had. 
alraady becomo sufficiently great. The first statute’ of Henry 
VIIL** diyecting beggars to be kept within thoir districts, and 


* Pashloy, 218. A ‘. |] Opera Omnia, iii, 1889, 
a», t Broudo, i. 74. . J 2 Mens VII. c. 2 (1405) and 19 
"4 Biss Maytineau, vol. v, Tien. VIL. o, 12 (1608-4). " 


§ ‘Tho plunder has heen valued at up: , #¥ 22 Hon, VIIT. 0, 12, An Act,con- 
warils of £80,000,000 storling.—St, Zohn coining the punishment of Boggars dhd 
onthe Land Revenues of the Crown, GB. YVagabonds. . 
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ordering vagabonds ‘to be, .whipped, was passed in the yom 

1581. i ‘ a coe ‘ 
The admittedly bancful results of tho Reformation in rolation 

to tho panper systom, yendored more powerfal romeilies nogossary. 
An act concerning the punishmont of boggars and vaégabonds (27 
Hen, VILL. c. 28) first imposed on towns and parishes tlie obligation 
of keeping their poor; at the same time such sturdy beggars were 
to be punished with whipping, cropping of tho cars, and, in case 
of relapse, by the gallows. Tho siatuto of Rdward VI. () Bdw. 
VIL c. 4) exceeds overyihing in horror and cruelty, Any one 
convicted of vagrancy was to bo branded with a “V,” and matlo 
over to the informer as 2 slavo for the term of two years, the master 
being only required to afford him bread and water; if he absented 
himself more than fourteen days, ho was to be again branded , 
and became a slave for ever; should such a slave escape ho 
might be gibbeted.” Power was granted to justices ofstho , 
peace to irack out auy such offender, and on being captured, if not 
reclaimed by the owndr, to assign him as a slave to tho district 
where ho was born, previously branding him with an “8.” Suoll 
outcast was always'io go in fetlors and bonds; if tho officigls of 
the district allowod him to wander about idlo they wore punish- 
able, Aftor the lapso of a few years this staiuto, as boing 
incapable of being carriod out from its sheer atrocity, wis 
modified, 

Blizaboth directed her efforts to stom tho ovil by two sovoral 
enactments.*, Weclosiastical consures and compulsory taxation 
for the raisitig! of alms from rofractory pavishionors were ordered. 
By a later statute, closoly approximating in spirit 10 tho’socialistio 
doctrine of tho. droit du travail,”+ ib was onactod that in ovory 
place whigh péssessed a corporation, tho Thtter should dolivor 
wodl, flax, iron, and othtr raty matorial, 10 tho overseers ofstho 
poor, to bo worked up by the paupers, “ so that other poore neeily 

,persons, willing to work, may ba sob on work.”{ Artizans unablo 
‘do worle were to romain in the parish whoro thoy were born, or had 
zesitled for threo years.§ Finally, the chiof poor-lnw was inaugurated 
by Ulizabeth in 1601, making tho care of tho poor a fixed burthen_ 
* 6 Tliz, 0. 8, (1562— 8); and 14 Eliz, subsistence aux attoyous nfalhewous, soit 

9. 5, (1672) ase 2 on lor proowrant dt travail, soit on ag 
t 18 Wiz, o. 3, (1678). rant les moyons d’oxister 4 cous qui sont 


1 Art, 21 of tho Déolaralion des droits hors do I'é{at do trayaillor.” 
de Vhommoe (1798). “In société dout In § 14 Eliz. 0, 5 
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upon the parish. This statute, 43 Hliz. c.2,, endured 283 years 
without alteration, and became, year by year, moro opprossivo. - 

‘ By this statute, parishes wore to levy a poor-rato, by means 
whoroof such as wore incapable of working Were to be supported, 
and raw material was to bé provided, which those who were ‘ablo 
to labour wero io work up. In conjunction with the church- 
wwardong, hitherto charged with tho caro of the poor, overscers 
Were introdueed, to bo nominated yearly, tv Wastor-week, by two 
justices dwelling near tho parish, Whero the parish was too largo, 
a Spevial body might be constituted for each district or village 
comprised within such parish. A. sight to propose a candidate 
in the evont of such election was gonorally conceded to the parish 
or to tho-vestry ; the right of election by the parish was, how 
over, expressly disacknowledgod.* 

) Under the Stuarts tho ovyorseers, who wero invested with 
‘nad absolute power, committed multifarious acts of knavery, « 
Thoy wero, in consoquence, diving tho roign of William III, 
placed under tho surveillance of the justices of peaco. Ovorseors 
‘wore empowered to imprison, porsons rofusing ‘to work, and to 
apprentice pauper ‘childvon ; to levy tho poor-rate, and collect tho 
arrears, having, likewise, » matorial share in the expenditure of 
the rate, ‘The residents in a district could not vote the amount of 
vate to bo levied, and had merely the right of sppeal to tho quarter 
aesgions, to which wore also referrod appeals against tho regula- 
‘tions of tho ovorseers, and against resolutions adopted by church- 
wardons in relation to tho poor, A. malicious refusal on tho part 
of an oveiscor to afford relief, or any abuso of office, might bo 
prosecuted criminally, 

Hlizabeth’s ondesvour to check: poverty was nol succossful s 
under tho Stuarts it spread more widely through tho land. -At, 
the close of: the 17th century from £600,000 to £840,000 ‘poors’ 
rato was ‘Tbvied; and xolicf afforded to from 250,000 to 300,000 
pgor, or to about ono twonty-fourth of the population. ‘The cont. 
sequonces were the baneful law of settlemont, urd as a rosulé of 
thig law;'a still moro vohoment vazzia against tho small ocoupiers, 
In the 17th century thore were still 160,000 of the latter, com- 
prising, with their families, one-sevonth of the ‘population ; in tho 
18th, century they had almost disappeared. 

As the numbor of,the needy increased, heavicr burtheng wore’ 

® Gnoist. ik, 644. + Pashley, 261, 4 
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imposed, and the pawets of tho justices of peace to compol reliof 
were made more ample. Parishos ‘vere alloyod to vont dr tako on 
lease, workhouses, whére nocossitous porsons capabld of working 
‘might bo immnred. Theso abodos, in conjunction vith tho hardships 
of the law of settlement, rondered tho lot of tho English poor 
during the last contury anything but envirble, Lo be poor bocamo 
a orime ; the land was fillod with pody-horises, construc}dd liko - 
houses of correction, and‘which wont by tho namo omployed ‘int 
Germany to dosignato veformatory prisons, viz. “ Worl-houses.’** 
In practice, tho office of an ovorscor of the poor scoms to bo 
understood to ba this: to keep an extraordinary look-out to 
prevent persons. coming to inhabit without cortificates, and 10 ~fly 
to the justices to ramove thom; and if a man brings a cortificato,* 
then to caution all the inhabitants not to lot him a farm of £10 
a-year, and to take care to keop him out of all parish officog ; 16 
warn, thom if they will hiro sorvants to hito them half-yontly, or 
by the month, by the week, or by the day, rather than by any 
way that shall givd thom a settlement, ‘The truo funetion of thot 
landlord, on the other hand, is to pull down fottagds 5 10 drive out 
a§ any inhabitants and admit as few as possibly he can—thnt 
is, to depopulato the pavish in order to Josson tho poor rato,”’} ¢ 
Not only tho landlord but tho residonta in tho parish found’ 
themselves forcod, by reason of tho stringent poor-law, to ravo 
all hovels in their neighbourhood; on ovory hand epon war was 
waged against the cottages, which wore ofton bought up.by, land. * 
lords for the purposo of being pulled down, thoroby dosiroying a 
place of sottloment for tho lumblo and tho neody,,  Landod 
estates gradually becamo moro extended, and the number of pobly 
lond-holders daily diminished.§ Cultivable land was transformed 
jiito- mendows and parks, thoroby convorling tho free-labourar 
into a’ more prolotarian.|| Tho furm-labourer, hunted from his 
cotttge-home, felt induced, in consoquenco of the development 
of industwial undertakings, to Dbotako himself ‘to’ tho towns, 


‘*” Schlosser, vi, BBL. Spnco for his horses, eguipago and houndas 
«t Dr. Burn’s List, ofthe Poor Lats, This sent, whero solitary sports 9y'0 soen, 
atl, i Indignant spurns tho cottage from the 
t Young, The Farmer's letter to the green; * * 

People of Hugh ind, pp. 288-9. ‘Where thon, ah! whore shall poverty 10+ 
§ Pashloy, 245, sido, . > 
|| Zhe man of wealth and prido To ‘senpo tho piosaurx of contigyous 

fakes up rspaee that many poor supplied, pride tie 

pace for lus. Inkes, his park's extended Golfsmith, Doses ted Pillage. 
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and strive, by | prconmnnslanoe his skill, to eko out a scant 
oxistence. 

To the law of settlement, the destruction of tho abodes of the 
poor, and the accumulation of landed estates, have we to attribute 
the fact that the town population iu England so vastly outweighs 
that of the country, In 1841 from fifty-nine to sixty per cent. of 
the éntire papulation of Enigland dwelt in towns.* Unable to 
gain livelihood in tho country, the farm-labourer had betaken 
himself to the town as a mere artizan; butt even there he was 
persecuted by the dominant gontry ; first, by tho law of sottlement, 
and next from the fact that tho gentry, down to 1846, by means 
of the bread-tax, mado the very bread he earned in the town 
harder to procure. The condemnatory sentence which the great 
commentator of, English law has launched against the legislative 
measures for the poor will serve as a fitting termination to the 
dreary subject :— Notwithstanding the pains that have been 
taken about them, they still romain very imperfect and inadequato 
‘for the, purposes they are dosigned for, a fato that has generally 
‘attended most of our statute laws whore they have not the foun- 
dation of tho common law to build on. There is not a more 
necossary or more cortain maxim in tho frame and constitution of 
society, than that every individual must contribute his sharo in 
‘order to: tho well-being of the community ; and surely they must 
be very deficient in sound policy who suffer one half of the parish 
to continue idlo, dissoluto, and unemployed, and at longlh are 
amazed to find that tho industry of the other half is not able to 
maintain the whole,?+ 


« 


* Meidinger, p. 7 + Blackstone, i, 865, 
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CITAPTER VIL 
SURVDYORS OF IMGILWAYS. 
Their Nominition.—Powors.—Highway Rate,—Turnpike Roads. 


Hicnways are public roads which overy subject has a right to use. 
They either exist by prescription, by tho authority of local acts, or 
by dedication to the use of the public. ‘The liability to keop high- 
ways in ropair, in whatovor way they may havo first: oviginatod, is 
of common right, incumbont, generally, upontho parishos in which 
thoy lie. In somo cases it attachos by prescription to particular 
townships or other divisions of parishes, and, occasionally, to pri- 
vato individuals, vatione tenure. 

Tho parish is bound to keep tho roads which trayorso it In good 
order ; whereas since 22 Ion, VIIL ¢. 5, tho repairing of bridges 
has been transferred from the parish to tho county, Sinco 2 and 
3 Philip and Mary, c. 8, special smvoyors havo beon appointed. 
‘They were originally selected by the churchwardons end constables .: 
of tho parish, and subsoquontly wore appointed by two noigh- 
‘bouring justices of the peace, al special sessions holden for the 
highways. Tho burthen of constructing tho rouls was formorly 
discharged. in kind; gradually, howovor, money ptymonty woro 
substituted. The highway-rate is levied upon tho nine principle 
and is chargoablo on tho same property as the poor-rae, Tho 
rote is to be mado and signed by tho surveyor, who keeps the 
accounts, which may bo oxamined at all reasonable timos by tho 
vated. inhabitants, without feo orroward. Tho yearly account is 
lnid before tho vostry, and passed and examined hy justices of the 
poace.* Tho suxyoyors of highways aro olected annually since 5 
and 6 Will. IV. ¢. 50, by the inhabitants, in vestry assembled. 
If thoy omit to clect, tho justices wlay appoint, under tho rogula~ 
tions prescribed by that act, ‘Ihe surveyors aro bound to keep tho 
roads in good order. * 

Turnpike-roads avo constructed by privato companics, em- 
powered by certain local acts of parliamont, called Turnpiko Acts, 
* 3 Biep. Com, 288, 
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to lovy tolls according to a fixed tariff, Thoso roads, dating from 
the last century, aro managed by trustoes or commissionors, ‘Tho 
justices of the pence in any district interested are, Ypso jure, trus- 
tocs. The special sessions of the justices of the peaco exercising 
a right of supervision both in regard to the roads and tho employés ; 
from. their decisions appeal lies to the quarter sessions, Any 
pmish, county, or other party bound to ropair a road or bridgo, 
and neglecting the duty is liablo at common law to an indictment, 
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COAPTER VII, 
CONSTABLES, 


Tligh Constables.—Potty Constables—OMicial Dutics.--Nomination of Potty 
Cons{ables,—Special Constables, 


Tr constable was originally a civil aud a military administrative 
funetionary., ‘The statuto of Winchoster, 18 Edw. I. st, ii, ¢, 6, 
directs that in each hundred two constables shall have supervision 
of the arms and crossbows of the residents, These wore the high 
constables chosen by tho court-loct of the Granchiso or hundrod 
over which they presided, or, in the absence of any such court- 
loet, to be appointed by the justices at thoir spocial sessions, Tho 
authority appointing might also dismiss thom; they havo supor- 
vision over all the petty constables, and are, in a cortain moasuro, 
yeaponsible for their acts.* ‘lhoir offico is purely ministorial; in 
such character they are tho hoad functionarics of their district and 
guardians of the peaco, ‘hoy wore charged, formorly, with tho 
collection of the county-ratos. ‘hey are bound to appear at tho 
special sossions of thoir district, and to mako # report at tho 
quarter sossions. 

The petty constables are the aucionb hoad-mon of tho tithing, 
The statute of Winchestor ordered them to give assistanco to the 
high constables, 10 keep watch and ward within their juriadic- 
tion, { and to preserve the peaco, In cortain localitios the office of 
head borough and. tithing man is hold soparatoly from that of con- 
stable; as a rulo, howover, tho constable is the hoad-man of the 
district ; “ where thero is a constable, there is a township.” Tho 
offico towards the close of tho middle ages had almost everywhero 
subsided to the level of a more police functionary, 

Each parish must have at least one constablo ; every zesidont in 
such parish is bound to discharge the oflico for ono wholo year, the 


* Blackstone, i. 355. Watch is applicable to the night only, 
+ Gnout, ii, 49, heing called among our Teutonie ances 
“Ward (ustodia) is chiefly applicd tors waek/, and begins at the timo whon 
to the day-tinie, in ordor to apprehend ward ons.” 
noters aud robbois on the highways, 
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nobility and alnrost tho wholo of the gentry being released from 
such obligation. Any person appointed to tho office of constable 
may sorve either in person or by substitute. Every pavish, if the 
vostry so resolve, may have constables appointed with o salary 
payable out of the poor rate, 

Tho official dutios of pelty constables are the watcli and ward 
of the parish, the duty of watching genorally referring to the 
night-time; the high constable may, however, appoint spocial 
night watchmen. The petty constables ave subject to the orders 
of the justices of the peace ; they may arrest persons in flagranti, 
as well as suspected persons, if there be reasonable ground for 
suspecting that a felony has been committed ; they may also break 
into suspected houses, for tho provention of felonies or tho 
pursuit of felons,* Their principal duty is the preservation of the 
peaco and the service of summonsés and execution of the warrants 
of justicos of the peace ; in regard to the latter the petty constable 
enjoys cortain protections similar Lo those conforred on tho justices 
thomselves, Thus an action cannot be brought against him for 
what ho docs as constablo, after the oxpiration of six months from 
tho commission of tho act.t 

Tf an action -be brought against » conslable for anything 
dono in obodience to the warrant of a justice of the peaco, a 
demand in writing of tho perusal and copy of the warrant, signod 
by tho plaintiff or his altorney must, by 24 George II, a, 44, 8, 6, 
be mado or left at his usual placo of abode ; the effect of which is, 
that if such porusal and copy be not grantod within six days, the 
plaintiff may commonco his action against tho constable alone ; but, 
if it bo granted within six days, he cannot suo tho constable 
without joining the justice who made the warrant as a co-defendant ; 
and then the more production and proof of the warrant at the trial 
will entitle the constablo to a verdict, notwithstanding any defect 
of jurisdiction in the magistrate.f “ Of tho oxtont of the power of 
constables, considering what manner of men are, for the most part, 
put into the offico, it is, porhaps, very well that thoy are gonorally 
kept in ignorance,”’§ 

Constables are generally appointed by two justiags ¢ of tho peace 
at special sossions, provided no court-leot or’ lord of the manor hns 
the vight of nomination ; bub oven in tho laticr case they are sub- 


* Bla 331, t ales named at Law, 51, 62. 
t Step. Bh ii, 659. § Bi, 8! 
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joct to the justices of tho peace, who may annul tho nomination 
and displace thom.* 

The general obligation on ovory Englishman io maintain tho 
peace and proseouto criminals has been nowly rogulatod by | 
and 2 Will. IV. c. 41, and 5 and 6 Wall. IV. c. 43; whon in any 
district » credible witness avers upon oath thal thoro is ronson 
to fear a riot or a felony in tho ncighbourhood, or that tho ordinary 
officers ave insufficiont, any two justices of tho peace may appoint 
ag many special constables as thoy deem expedient, Station and 
rank im such case aro no grounds of exemption ; ordinarily speaking 
tho roling gentry have known how to protect thomsclves against 
the commotions of the populace by suitable nomination of special 


constables. t 


* Gand G Vict. o, 100. + In tho year 1848 Louis Napoleon 
acted os apeoml constable m London, 
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OHAPTER IX, 
THR TOWN CORPORATIONS, 


Meaning of “ City,"—-Roman Towns.~—Saxon Towns,—Feo-farm.—Gnilds.—Identity 
of Guilds with Town Corporations,—Lnglish and Bolgian Towns,—Towns under 
tho ‘Ludova,~—Corporato and Non-Corporato Towns.—Byo-Laws.—-Countios Cor. 
porato,—Corruption of Town Coyporations,—-Extont of tho Powors of Corpora. 
tiona,—-Opinious relative to tho Older Town Constitutions. 


Ty the introductory chapter of the present book we havo shown 
that o town in its social aspect neod not be a town politically con- 
sidored. The word “city” itsolf in nowiso indicates a town 
community; it is mercly o title of honour, Cowell in his Law 
Lexicon says “that a city is a town ‘orDINaRILy’ possessing an 
opiscopal soat and a cathedral church.” Westminster had a bishop 
only in the reign of Tlonry VIIL., and yet it is a city, 1 was 
resolved by the Council of 1072 to remove episcopal seats ont of 
the cities; a striking proof, accordingly, that the term city does 
not necessarily involye the establishmont therein of an episcopal 
sco.* A borough is » place which sonds a reprosontativo to parlin. 
mont; socially considorod, it may be smallor than a village. 

Tho Romans founded in Britain nine town colonies,t amongat, 
which London, Colchoster, Lincoln, Chester, Gloucester, and Bath 
are still of great imporlanco; Verulam (St. Alban’s) has, however, 
subsided into tho condition of a ncal country town. Theso towns‘ 
(Oiwitates) wove organised on » Roman typo, and, like othor 
Roman towns govornod by aristocratic deourions. In like manner, 
analogously to the Roman guilds, workmon’s guilds (collegia 
fabrorum) wero established, with special rites and “ mysteries,” A. 
ruined temple of Pallas and Neptuno at Chichester perpetuates 
the importance and reverential zeal of a guild (or collegium fab- 
yorum) which had founded and consecrated itt Whon Coko 
devived the word “ mysteriwm,” ovaft, from “matstve,” magis- 
torium, he assuredly ovorlockod. tho religious associations which 


© Buoher, Parlamentarismus, p. BG, Sco also, Chviatinn’s Blackstone, i, 114. 
Seo also Gneist, ii, 569. Blackstone, + Gibbon, Deoline and Fall. 
Qvke, and Bowyer are against the opinion T Anstey, 58. 
thué a ily is always an episcopal seat 
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the crafts originally formed amongst tho Romans, and subseqnontly, 
amongst the Saxons.* 

The Saxons wore not 2 people given to the founding of towns ; 
tho British and Roman population of tho town-colonies probably 
incurred the fate of the other Britons. So far as they wero spared 
they were reducod to the condition of subjects and vassals. Tho 
towns themselves were brought undor tho domination of somo 
Saxon thane, who levied imposts at his own good pleasuro. 
Those towns which oxisted in Saxon timos wove cithor sottlomonts 
of vassals on the church lands or on tho estatos of tho tomporal lords. 

The government of tho Saxon towns was democratic, as with 
all Saxon communal organizations. As a rule, at tho hoad of any 
such larger aggrogation of enclosed houses, which was regarded 
as a hundred, was placed, an alderman or borough-rove, whoso 
authority was occasionally limited by a royal officor, tho “wyo,” 
port,’ or “burg-reve.” Theso functionaries collected for tho 
king a rent which however was frequontly granted, either to tho 
neighbouring thane or feudal lord. : 

Inu Novman times in lieu of a borough-reve, a bailiff nominated 
by the king was substituted, who later on was usually’ stylod 
“mayor,” ‘By chartors from tho king or lord of tho manor, tho 
soil and the town reyonues wero frequently granted to tho towns 
in fee-furm, on condition that tho burgessos should ronder a 
yearly vent, and should ospecially pay tho rent punctually to the 
Bxchequer or to tho lord of tho manor} Generally speaking, 
there was coupled with such grant a special, but limited jurisdic. 
tion, and the right to cloct tho functionaries. ‘Tho towns wore 
chiefly inhabited by freed-mon; a sorf who rosidel for a yoar 
and a day in any town became freo, 

The burgesses, called also “citizens,” and “ townsmon,” 
enjoyed. personal freedom from toll, in any place where such toll 
existed, in conjunction with other privileges, oftentimes of, an 
important nature, since arbitrary taxation had been abolished 
by Magna Charta, and the feudal system had declined. The 
quality of burgess gave a claim to be initiated imto tho guilds 


Py 


* Coke, Inst, ii, 668, nists, Lomeke, Geschichte Spantons ii., 
, t Inpponbeng, i, 608; Hallam, Af.4, 419. In Portugal places which had dis 
ili, 22. tinguished themselves in. wav obtained the 


+ In Spain tho fyeros of the towns right, by moans of chariors (Behetria), of 
yore genorally contracts which the foun- choosing their fovernon, Schafer Qe- 
der of the town concluded with the colo- —sokiahte Povtugals, part i. 
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existing in the town, The towns usually possessod thoir own 
court-leet; whosooyer gavo scrvico in this court, that is, boro 
“Jot,” or paid dues, that is, “ scot,” (Saxon “ sceat,” & part) was 
regarded politically as a full burgess, Burgoss-ship was acquired 
by birth, by apprenticeship, and marvinge. Fyrom tho timo of 
Richard the Lion Heart, charters woro accorded to many towns, 
The democratic became thercby transmuted into an oligarchic 
element by the transference of tho government to the “ guilds,” 
or associations of thriving burgessos. Tho Roman guilds had dis- 
appeared, and were followed by others of a Pagan-Saxon origin, 
which at first wore simply moctings for purposos of special sacri- 
fices, Christianity reputed these as “ devils’ guilds,” but, as with 
£0 many other heathen customs, was fain at last to offect a reconci- 
liation. In the place of sacrifices, banquets wore held in common, 
in edifices specially set apart (domus convivit, domus yildone, 
guild-hall) * 

Tn larger localities tho sovoral guilds} wore united into a largor 
association, whoro the represontatives of the tythings deliborated 
in common, both on tho concerns of tho guilds, and of tho reapec- 
tive locality.{ Doomsday Book mentions threo guilds as oxisting 
in and about Canterbury ; at tho timo it was compiled, several 
guilds existed in London, dating, as it would appear, from tho 
days of King Athelstan.§ 

Whonoyer tho kings confided to tho oxisting guilds the govern- 
mont of the town, and granted to thom, as represontatives of tho 
town community, chartors with jurisdiction, thoy probably did 
but confirm au actual condition of things already oxisling in many 
spots, 

The recognition of tho burgosscs of a town as an indopondont 
body, or tho recognition and confirmation of their guild rights, 
was for many centuries ono and the samo thing.|| Tho statute 
gilde of Berwick, of the year 1284, which, although at the poriod 
Scottish, had still social and political relations assimilating with 
thoso of English towns, demonstrate thig fach most clearly. This 
statute is a comploto town constitution undersigned by the mayor 
of the town of Borwick-upon~-Iiwood, and the notables thereof, 
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Tho workmen's guilds,* fashionod on tho guilds of tho bur. 
gesses, speedily entered into opposition with tho aristocratic town 
government. ‘Towards the middlo of tho 15th contwy, according 
to Madox,+ the custom of placing entire towns under guild con- 
stitutions coased; in liou of tho word “ guild,’ tho form “com. 
munitas perpetua et corporate”? camo into vogno. ‘lhe chango 
is to be accounted for by tho increased number of tho small 
burgesses, who succeeded in obtaining a share in the municipal 
systom, and likewiso by the favour shown to towns by tho revo- 
Jutionary houso of York. 

The main characteristic of nearly all the town constitutions 
remained aristocratic, thoir ond and aim heing to provide for the 
genoral security and common benefit. Under Tudor sway tho 
towns were made use of as an instrument whereby to strengthon 
the royal powor in parliament ; to sevoral was grantod tho privilogo 
of rottwning members, and many towns ovon at that date wero rotion 
boroughs. In tho reigns of Hdward VI., Mary, md Elizabeth, 
sixty-throo horonghs, which noither proviously nor subsaquently 
have been. represented, woro allowed to relum members to parlia- * 
ment. ‘Io thoso boroughs which obtained tho right of boing 
represcnied in parliamont, a royal charter was usually granted, by 
virtue wheroof they received a corporation. ‘To tho ‘Tudors this 
was quito an immatorial matter, provided thoy could succeed in 
scouring subscrviont members in parliament ; but as they were nob 
likely to procuro such mombors from tho Lown democracies, tho 
chartors which tho Tudors granted, whenever not based on guild 
reprosontation of an oxelusivo kind, created oligarchical governing 
boclies. . 

From the roign of Tomy VI. « distinction was made in grant- 
ing charters with, or without, corporato rights, Tho lattor gua- 
ranteed merely a town constitution; tho former not only accorded - 
the right to hold property, but granted to the corporate body tho 
right of jural persons, Ly aclauso of Incorporation towns veceived 
a spocial title and powers to acquire, i perpetuwm, proporly both 
veal and personal ; conjointly with the rights of corporation, a 
special jurisdiction was usually conferrod. If tho charter con- 
tained » non-intromittant clause, the cononrrent jurisdiction of tho 
county was oxcluded, 
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Although rights of incorporation are now granted to guilds, 
companics, or other associations, a down is never incorporated as 
such, but only cortain associations and certain dopartments 
therein, The town itself formerly constituting, like a hundred 
with its court-leet, a mere political community governed without 
corporate rights, ceasing, by reason of the chartors grantod, to be 
a political combination, hecame a mere social aggregation. Tho 
political body, constitutedeby the act of corporation, and which 
simply sorves as tho ground-work of tho corporation, consists of a 
mayor, or bailiff, aldermon, and common councilmen ; at times also 
of certain wealthy citizens, who, undor a certain stylo or titlo,—ou. 
gr. ©The Mayor and Burgesses of —-,”?—form tho corporation, 
and manage the municipal business. In relation to such oligarchy, 
the mass of tho burgesses was nothing but a “ misera contribuens 
plebs ;” wherover the charter did not creato such an oligarchy, tho 
aristocratic current of the poriod, or the arbitrary pressuro of tho 
govornmont offectod the mischief. Undor the shadow of such 
oligarchic rule, numorous honorary “ freomon” gradually insinuated 
themselves into the towns, without boing subjected to any muni- 
cipal burthens whatsoever. Ultimately a small govorning body, 
with or without aristocratic orgamzation, usurped tho enjoyment 
of ihe municipal proporty, and shut out tho great mass of the 
tax-payers from tho town government and privileges, Just as 
evory parish; and ovory political aggrogation, tho town officials, 
conjointly with tho right of incorporation, received tho privilogo 
of issuing byo-laws.* ‘Wheroas this privilego in the parish and 
in tho county had fallen into dosuctude, ik was newly ostablished 
in favour of corporato towns; tho byo-laws of tho lattor boing 
binding oven on third parties, provided they aro not in contra- 
vontion of law, non contra leges, non tyattonabiles. All town 
enactments in restraint of trade were accounted illegal, Tho 
rules of workmen’s guilds woro always to be ratified by the sove- 
yeign, In the year 1180, in London alone, not less than fifteen 
guilds were fined for having passed bye-laws without the royal 
ratification. Henry VIL. insistod anew on tho necessity of the 
royal ratification, and transferred the exercise of this porogative 
to tho lord chancellor (19 Hen. VIT. c. 7). The regulations of 
avery corporation, 10 have binding force, were to be examined by 
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the Jord chancellor, lord high treasuror, or judges of the King’s 
Bench or Common Pleas.* Tho parliament was not moro gra- 
ciously inclined towards the autonomic logislation of the towns 
and boroughs than the Plantagenets, Tudors, or Stuarts, ‘The 
practice of the courts has likowiso stringontly controlled tho 
exorcise of the privilege of passing byo-laws, oxcepting where 
held by prescription, the proof miner to be deducible from tho 
time of Richard I. 

Charters of incorporation frequently grant polico administra- 
tion and direction for the maintenance of tho ponce, apart from 
that of the county ; in such case, however, the corporations remain 
subject to the right of appeal to tho quarter sossions, and are 
subordinate to the sheriff. Tightoen towns (eleven English cities 
and five boroughs, with two towns in Wales) constitute special 
*countios corporate,” the town functionaries administering tho 
office of sheriff. 

Under Obarles II. the remains of the old popular elements 
were everywhere eliminated from the town constitutions, which 
latter wore replaced by “ governing charters,” by which it was 
sought to control all municipal operations, Most of the new 
order of charters gavo to small councils—of express royal appoint- 
mont and indissolublo solf-clectivo powors—tho priviloge of local 
government, and evon, in many casos, of olection of parliamentary 
reprosentativos.+ Informations, quo warvanto, woro, ‘in Charles’s 
reign, brought against sevoral corporations, and oa still groator 
number voluntarily surrendored thoir priviloges ; the judgos had 
decided that tho misuso of powor in a corporation incwred o sen« 
tence of forfeiiuro; and as thore were fow corporations that had 
duly exercised their powor in ovory respect, thoy wore placed at 
the morcy of the crown. Tho corporations, in placo of their old, 
received new charters, granting constitutions of an oligarchic 
type, and reserving to tho crown the first appointment of thoso 
who were to form the governing part of the corporation, After 
the revolution a bill was introduced, rostorimg the corporations 
to their formor privileges, into which tho Whigs, to secure their 
power, endeayoured to introduco a clanso excluding from municipal 
offices of trnst, for the spaco of seven yoars, all who had acted or 
oven concurred in surrondoring tho charters, “Tho royal and * 
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aristocratic power over tho commonality was not overthrown even 
by the revolution ; for subsequent chartors wero framed. upon tho 
models of those of the Charleses and Jameses; and tho chartors 
of Georgo IIT. do not differ in this respect from those granted in 
the worst poriod of tho history of these boroughs.”* “The evil of@ 
municipal corruption had become woll nigh intolerablo for a long 
course of years. ‘The corporate officers elected and re-clectod 
themselves and each other for over; tho trust funds which should 
have healed the sick, and sheltored tho old, and instructed the 
young, wero employed in bribing a depraved class of electors ; 
the functionaries made the constituency, and the constituency in 
return appointed the functionaries; so that if a sufficiont number 
of comupt and indolent men could bo got into loague, they could 
do what they pleased with the powers and funds of the borough. 
To those who felt that the wolfere of a nation depends on its 
public and private virluo, who saw that tho privato vice of a com- 
munity was found to bo in substentiol accordanco with its muni- 
cipal corruption, and who looked back through this avonno of 
history go as to perceive how low our people had sunk from tho 
municipal frocdom and purity of long preceding ages, it was con- 
golatory to read tho bold oxposure mado by tho commissioners 
who had been appointed to inquire into tho giant abuses, They 
roport: “ Hyon whore these institutions exist in their least imper- 
foct form, gnd are most rightfully administered, they ave inade~ 
qualo to tho wants of tho present state of socioty, In their actual 
condition, whore not productive of ovil, they oxist, in a great 
majority of instances, for no purposo of gonoral utility. The per- 
yvorsion of municipal institutions to political ends has occasioned 
tho sacrifice of local intorosts to party purposes, which havo beon 
frequently pursued through tho corruption and demoralization of 
tho cloctoral bodies. Thoro prevails among tho inhabitants of a 
groat majority of tho incorporated towns a gonoral and, in our 
opinion, 9 just dissatisfaction with their municipal institutions, 
a distrust of tho sclf-cloclod municipal councils, whoso powers are 
subjectod to no popular control, and whoso acts and proccodings 
being seoret, aro unchecked by tho influoneo of public opinion; a 
distrust of tho municipal magistracy, tainting with suspicion the 
"Tocal administration of justice, and often accompanied by contempt 
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of the porsons by whom the law is administored ; a discontont, 
under the burthens of local taxation, while revenuos that ought to 
be applied for the public advantage are divertod from their legi- 
timate use, and are sometimes wastefully bestowed for the bonefit 
of individuals, sometimes squandercd for purposes injurious to the 
character and morals of the poople. Wo thoreforo feel it to bo 
our duty to represent to your majesty that the oxisting municipal 
corporations of England and Wales noithor possess nor deserve 
the confidence and respect of your majesty’s subjects, and that a 
thorough reform must be effected boforo they can become useful 
and efficient instruments of local govornment.”? 

“The opposition was incalculablo, and might have been sup- 
posed unmanageablo ; tho means of getting up such opposition lay 
mainly in the hands of those whose corruption was to bo exposed, 
and whose gains wore to be abolished. Tn tho worst towns thoro 
was tho strongest body of corrupt or bigotted officials who hold 
the worst portion of tho inhabitants undor thoir control, while 
those who most desired reform wero precisely thoso who wore 
loast in a position to mako thomsclvos heard, ‘The noble-minded 
operative who had rofused £50 for his voto was borno down by 
the noisy lipsy freeman, whoso “ loyalty” was vory profitablo to 
him. “ The benevolent and painstaking quiot citizen, who strongly 
suspected that the funds of an orphan girls’ school wont to sup- 
port a brothel, or who could never obtain admission to a charily 
trust, becauso ib was supposed that ho would remonstrato against 
tho frequont banquets at the oxponso of tho trust; tho poacorblo 
dissonter, who found himself put asido in times of public danger, 
because the loyal corporation, charged him with wishing to burn 
down the cathedral; the unexcoplionablo iradosman, who found 
himself cut out by tho idle and unskilful, becanso they had cor- 
poration connection—such mon as theso had no chanco of being 
heard against the sharp and unscrupulous lawyors, the pompous 
aldermen, tho rabblo of vonal votors, and the compact body of 
town contractors, who clainoured, as for lifo, for the maintonanco 
of things as they wore, What could the plainis of the sick, and 
the aged, and the orphan, and the indignation of tho disintorested, 
and tho protest of tho excluded, and tho apponl of the obscure, do 
amidst the hubbub of desperate wrong-doors and exasperated 
haters of change? Hitherto they could do nothing but complain ; 
but now they might hope, and thoy could speak, In ovory cor- 
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porate town sat men sent on purpose to hear all that could be 
told. Great was the consternation at first, and fiercor grew the 
thyeats and clamour, every day, from the highest to the lowest,?* 
But despite the turbulenco of opposition and the clash of “ vested 
interests,” the flagrant abuses and corruption were to be swept 
away ; and, by a recurrence to the true old municipal principle of 
election, ancient rights wero to be restored, ancient charitios 
renovated, schools and asylums wero to rise again, and coffers bo 
filled with money restored to the purposes of the neody, and our 
country planted over with little ropublics where the citizens would 
honceforth be trained to political thought and public virtuo,t 


* Miss Martincan, ii, 288, + Ibid, 245, 


LONDON, 835 


CILAPTER X. 
LONDON. 


Old Charters.—Democracy,—ITustings.—Comt of Conscionoo,—Corporation of tho 
sty, —Assiz0-Court of London, ,—~-Parhamentary Logislation, —Old London Police 


Toe Roman city Londinium received, probably undor tho Saxons, 
the right of choosing its own magistrates.* Prior tothe conquost, 
London was apportioned into “ wards, 2? which were alliod to tho 
city in the same way as hundreds to the county, Tho most 
anciont Norman magistrate of London, to our knowledge, was 
the © Port-reve”? In 1180 the town roccived its first mayor, in 
the person of Honry Fitz-Alwyn, an ancestor of the Boaumont 
family ; he received his nomination from tho crown, and continued 
in office twenty-four years. In 1199 Jolm allowed tho town to 
choose its shoriffs, and by a chertor in 1215 further permitted that 
it should freely choose its mayors annually.t 

Tho town attained a specially domocratic charactor despite 
its many Norman aristocratic names, tho citizens achioving at an 
carly period great opulence: it was the aboco of prospority and 
matorial comforb. In veforenco to this, Tallam opines that tho 
nicknamo “ Cocknoy,” bantoringly appliod to Tondonovrs, is not 
“improbably dorived from “ Cocayno,” tho namo of a fablod land, 
intonded to amply a kind of Utopia.t 

Tlenry ITT, afforded fresh testimony to the importance of 
London, by allowing tho town to chooso tho shoriff for tho county 
of Middlosex. 

The oldest local court in London is that of “Tho Hustings,” 
apperontly so called from its being hold within a building ato 
timo when othor cow'ts wore hold im the open air, The royal 
court-reye, or bailiff, formorly prosidod;$ lator on, tho mayor 
recorder, and sheriffs, The county court of the city of London 
bears this name, and is hold in the Guildhall. In the court of 
hustings, certain documents are onrolled, outlawries proclaimed, 
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otc., and the eloctions of officers and parliamentary representa» 
tives take place. Of late years all the polling-booths through- 
out the land have thence been called “hustings.” The “ Courts 
of Conscience,” constituted by act of parliamont in the city of 
London, for the recovery of small dobis, oxaminod in a summary 
way and without jury, by the oath of the parties or other wit- 
nesses, and made such order therein as is consonant to equity and 
good conscience, There was also a “ Court of Requests” of the 
king in person, which was virtually abolished by 16 Char. I, c. 104 
thoso wero tribunals of  epecial jurisdiction for tho recovery of 
small demands, and have been superseded by the county courts. 
The Tudors, dreading the oxpanding growth of London, 
launched prohibitory cnactments against building new houses 
within threo miles of the town, on the plea that the Lown was 
already too large. Nothing however, not even the great fire (1666), 
availed to provent its development. Thus gradually did tho city 
become tho nuclous of a colossal town-district or extonsivo social 
aggrogation, having legally but little cohorence, In 1725 (11 
Goo. I. o, 18) tho city reccived its present aristocratic corporation 
which gavo to the citizous a promineyt share in all the corporate 
functions, because tho ruling class was not in a position othorwiso 
to curb the domocratic and refractory spirit of the population, 
‘The common council is chosen by the guilds as formerly, but the 
body of aldormon elected for lifo, and the Lord Mayor still clocted 
annually, acquired « right of vetoing the resolutions passed by the 
common council, Tho jurisdiction of tho city oxtends into South- 
wwark ; but in consequoneo of the absonce of the “non-intromiltant”’ 
clause does not exclude tho jurisdiction of tho county of Surrey. 
T'o tho city portains, likewise, the polico control of the ‘Thamos. 
Tho gigantic town of London, has gradually oxtonded into 
four counties (Middlesex, Surrey, Koni, and Ussox), and con- 
sists of tho city of London, tho city of Wostminster, tho par- 
liamontary* boroughs of Southwark, Finsbury, Marylebone, and 
the Tower Hamlets, and thnumerable other small communi- 
tics composing a parish, but having no town organization. 
Tho want of a legal coherence in this oxtensive agglomera- 
tion of honses, and the actual aggrogation of so many localities, 
which, takon en bloc, pass by the name of “ London,” has necas- 
sitated the intorferonce of parliament, and, from the absonco of 
* BI iii.80. 
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local boards, frequent occasion has beon afforded to legislate for 
the exigoncios of the over-grown capital, At tho close of the 18th 
contury London possessed many organizations in.common, 

The institution of justice of the peace being no longer adapted 
for a vast communal district devoid of legal unity, London has 
received, exclusive of the city, a number of stipendiary magis- 
trates. Local acts for paving and sewerage throughout tho 
whole of London, havo been granted by parliament. In the 
reign of Anne (9 Anno, c. 28) a goneral regulation concerning 
hackney coaches was issued, and « general order yelative to fires 
and buildings has beon in existence since the groat fire. . 

At the boginning of the century London at large was in a 
deplorable condition in regard to its police administration. “If,” 
says a report of the lowor house, “as foreign jurist .had examined 
the condition of tho capital in relation to tho crimes committed 
and the organization of its police, and, without portraying the 
circumstances which accounted for such organization, had de- 
scribed the purpose for which it seemed intended, he would 
probably have arrived at the conclusion that the system had been 
contrived by a corporation of professed thieves, in order to got 
by ropbery a living out of the community.” The capital was ap- 
portioned into small districts, having sub-divisions, each indepen- 
dent of tho other, each with sufficient local intorost to generate per- 
manent petty jozlousies and passions, yob so far liberated from any 
general control as to prevont all common improvomont and unity 
of action, A parliamentary report of 1888, describing the condition 
of the old London polico, proves that novor had there beon, pro- 
viously, any properly devised system. ‘lho polico was only called 
into action when great crimes had beon porpetrated, and the main 
protection against the perpetration of crimes was sought to be al- 
tained by fulminating ruthless and extraordinary punishments, In 
1816 2 Middlesex magistrate, oxamined before a committee of the 
Commons, alleged that in the ‘flash-oribs,” “ shados,” and “infor. 
nals,” the police and tho thieves might be scen carousing amicably 
together. When a crimo had beon committod, for the discovery of 
which a reward of some £40 had been offerod, the police, allured 
by the reward, thought it worth while to bestir themselves. The 
mischief had, indeed, grown rampant, but its removal entailed the 
destruction of a goodly portion of old Saxon Jaw, and led to the 


introduction of a police systom fashioned on the continental model. 
* : % 


. 


838 THE ENGLISI CONSTITUTION, 


CHAPTER XI. 


FRANCIISES. 
Courts-Loot.—Libos ties —Courts-Baron.—Fi anchisos. 


Tan right of having a court-lect was granted to lords of manors, 
and to monasteries, by way of franchise, to avoid the inconvo- 
nienco entailed on suck as wore bound by the jurisdiction of fol- 
lowing the sheriff’s “tourn” through every district. The juris- 
diction of the courts-lect began, from the Lancastrian period, to be 
mainly transferred to the quarter sessions,* and, by reason. of the 
extended powers of the justico of the peace, fell into decay. At 
the prosent day thoy aro only met with exceptionally, and now 
merely decido smaller offences by the common law, and oxorcise 
other potty jurisdiction, The lord of the manor, a town magis- 
trate, or leading man in the district conducts the business, but 
always under survey of the superior courts. 

All the malo inhabitants of tho district, up to the age of sixty, 
with the exception of clergymen and peers, are bound to attend 
the court, The earlier franchises or liberties have mostly retained 
the mere right of summoning a bailiff for the transaction of sub- 
ordinate legal businoss, such as writs, and summonses to tho sheriff, 
nominating him to the office, A scignorial and patrimonial juvis- 
diction has long ceasod to exist in England. 

The most striking differonco' between the franchiso nnd the 
special district of tho shoriff consists in this—tho shoriff invites 
tho bailiff of tho franchise and does not order him directly to 
undertake specificd official duties, but a well-known statute of 
Westminster allows the shoriff, in the event of the bailiff failing 
to oboy, to have his orders carried out directly in the district of 
the franchise. Should a non-resident bailiff be appointed in a 
franchise the shoriff is ompowored to dismiss him by writ. 

The court-baron can only bo regarded as an insignificant 
relic of seignorial ‘jurisdiction ;§ it existed in every manor-house 
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of the1ealm. The court-baron, of which the frecholders are the 
judges, differs from the customary court of tho copyholders, 
though usnally held at the samo time. Formorly* the court- 
baron was a court for litigious matters, and occupied itself with 
personal actions of trifling tmport, up to £2, Of tho customary 
court the steward of tho manor was the judgo. The copyholders 
constituted the jury.t ‘This jurisdiction is almost obsoloto.t 
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SMLT-GAVERNMONT SINCH THE MUNICIPAL CORPORATION 
ACT, . 


CHAPTER I. 
COMPARISON OF THD OLD AND NEW SYSTDUMS OF SBLI-GOVERNMENT, + 
Tho County.—Justicca of tho Peaco.—Now Departmonts.—Appeal.—New Polico, 


Sx the modern organization tho “county” is still the chief ad- 
ministrative district, tho lord lieutonant and the shoriff haying 
mainly rotained thoir formor functions ; tho latter, however, has 
almost entirely lost his jurisdiction in civil matters. 

The justices of the peace, so far as their criminal jurisdiction 
has not been curtailed, havo retaincd their old official powers, 
Their power to levy rates has beon increased in proportion to the 
increased exigencies of the jntornal administration, An assembly 
of tho frecholdors of the county is hold as formerly, for the election, 
of coroners and knights of tho shire, 

On tho other hand, within the county, unions and boards 
oxisl, basod. on a now principle of election, and mainly constituted 
according to classified electoral rights, Those are principally the 
poor-law “ unions,” tho local boards of health, tho London general 
board of health, and corporate towns, now governed by councillors 
and aldermen duly elected, 

‘These new unions and boards are, for the most part, connectod 
with tho county only through the modium of the rates ; the control 
of the president of tho poor law board and tho homo secrotary 
is of recent growth. They havo power to issue regulations in 
matters relating to the poor and polico. In all that concdrns 
sanitary control an administrative, but not a juditial, right of 
appeal1s permitted, but only to the home sooretary. ‘Tho inter- 
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ference of the central government with the administration of the 
local boards is sanctioned by enactment. The jurisdiction in 
towns has been mainly withdrawn from the local gentry; stipen- 
disry magistrates being almost everywhere substituted, The 
towns are likewise controlled in the expenditure of their revenues, 

The polico systom is no longer depondont on tho municipality, 
but is a government concorn, A systematically organized polico, 
controlled by the home secretary by moans of “ regulations,” but 
which still remains directly subjected to the local boards, has boon 
substituted for the old constabulary. 

Flagrant abuses have been removed in the town corporations ; 
with much of the bad uprooted, a great deal that was good has 
been destroyed ; much that is beneficial has been incorporated with 
a gront deal that is crude ; for instance, the growth of the “ special” 
dopartmonts and the ultimate authority of the home socotary, 
which is gonorally regarded with disfavour, 
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CHAPTER II. 


THE PARISI. 


* Vill and Lown identical with Parish,—The Parish a Tomporal Association.—Main- 
tnins © Political Signiflcance—Parishioners.—Tho Vostry.—Select Vestry. 
Opon Vestry.—Genoral Vestries Act.--Sturges Bourno’s Act,— IIobhouso’s 
Act,—Ohurchwardons.—Ohurch Rates.—Their Modo of Collection —Ohurch- 
rate System in its Declino—Parishes “ Spiritual.” —~Modern Importance of 
Parishes. 


Tux original division into vills and towns is not merely adwinis- 
trative ; it indicates tho political grouping of the existing social 
communities, and is more ancient than the division into counties 
and hundreds, Vills and towns existed prior to the introduction 
of Christianity ; when the latter spread abroad through the land, 
tho divisions of the church communities naturally included tho 
socia] and municipal divisions already oxisting, A. parish accord- 
ingly became, as a rule, identical with the tomporal community, 
tything, or town.* When the division into counties, hundreds, 
and tythings was offected, soveral towns and vills were grouped in 
one tything ; many towns and vills have, howover, from tho vory 
beginning possessed the distinctive charactor of a tything. 

As churches were ostablished conformably with the oxigencies 
of tho respective localitios, it often happoned that ono church was 
common to sevoral villages, Hvon as largor towns ombraced 
soveral tythings, so with tho parishes, they woro cithor identical 
with a town comprising a tything, or with a larger tything con- 
sisting of several small vills.+ . 

“A parish may compriso three villages,” says Chief Justice 
Halo; “the parish A may, eg., contain tho villages A, B,C; this 
is ospocially the case whon in each there are three sovoral con- 
stables, but if the constablo of A has supervision over tho district 
of B, C, there is only a village or vill in the legal sonso.”} In 
the north, on account of the sparse population, the parishes wore 
of groat extont and usually one and the same with a largo town- 
ship.§ ‘Even at the present day, largo localities like St. Pancras, 
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Marylebone, and Paddington ave undivided parishes; whercas 
thero are more than seven hundred parishes* not possessing more 
than fifty inhabitants. The “ parish’} is not then merely the 
official district of a parson, but from time immemorial has been 
reputed likewise a “temporal” community: a division of the 
community into “spiritual” and “temporal” is withal greatly 
opposed to the spirit of simple oxpedioncy, which chavacterizog 
all Saxon institutions.§ ‘This “temporal” character of’ tho parish 
renders it therefore apparent why there are occasignally parishes 
possessing ¢wo parish churches.|| ‘The interdependence of the civil 
and the spiritual community in the parish has been rocognized in 
express torms by 10 Anno, c. 20, If a now church be deemed 
necessary, the parish may be apportioned not only for “ spiritual,” 
put for civil purposes intoas many sub-divisions as there are 
churches. Where two parish churches exist, this arises from the 
fact of the civil not haying agroed to the sub-division of tho 
“ spiritual” community. { ; 

The “ parish,” either in conjunction with, or in addition to tho 
social “village,” has, accordingly, ever been the groundwork of 
local municipal administration in England ; according ag tho muni- 
cipal system declined the parish organization coincidontly fell 
away. Yot never has o period existed when large districts, such 
as those comprised in many English parishes, wero destitute of 
local administration ; hence the parish has nover ontiroly lost its 
civil character. 

By the common law ovory landownor or loascholder in a parish 
ig a parishioner ; rosidence alone and not a more payment of tho 
levies of tho parish conforving tho rights.** Lyery parishioner 
has the right 10 appear at the vestry, and is subject to “ scot and 
lot;” that is, is bound to undertake whatever personal services 
are assigned to him by tho community, and to boar his shave in 
the rates imposed.t+ Any ono failing to acquit himself of his 
obligations is deprived of tho advantages afforded by the local 
vestry. In its character ox an ecclesiastical body the parish vostry 
from time immemorial has contributed to the repairs of tho church, 
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and to other spiritual purposes by the medium of the church 
rato, : . 

Any one illegally excluded from the convention or meeting* of 
the parishionors had, during the middle ages, a remedy by way'of : 
indictment, The meeting took place on the Sunday; and ‘as 
usually held in the sacristy or “vestry.” The dlection of the 
parish functionaries, tho levying of rates and tho sottlemont of 
‘bye-laws wore here conducted. The functionaries were originally 
civil officials, Lord Chief Baron Talo affirmed of churchwardens, 
“That they were lay corporations.”+ They are now admittedly 
subjected to the suporvision of the spiritual courts, whereas over- 
seers of the poor have always been lay functionaries. 

The Reformation should be regarded as the main turning-point 
of self-government in the parish. Tho church, especially under 
the Stuarts, had become tho domain of tho upstart aristocracy, 
and was not favourably inclinod to the democratic element which 
was rife among tho parishioners. Tho increased parish burthens 
entailed by Elizabeth’s poor law, and tho disappearance of the 
small frecholders should further bo taken into account. Sinco 
the canons of 1608 minor committoes of the vestry had boon 
selected, from which the clergy endeavoured to constitute an 
oligarchy amongst tho parishioners, Spelman in his pamphlet 
Do Sepulturé,” published in the year 1641, mentions that thoso 
oligarchic usurpations had already endured thirty years, and 
characterized the now select vostries as the result of spiritual 
machinations.§ Custom, tho decisions of the courts, md parlia- 
mentary enactments, rondered gonoral a practico which was in 
harmony with tho univorsal bias givon to English society from the 
Stuart period. 

* Genoral” and “open”? vostries still continued for tho elec- 
tion of the churchwardons and levying of church-rates. Tho 
wholo body of the parishioners, as in formor times, appeared at 
these vestries, having equal right of voting. By moans of the 
select vestry, endeavours were made from the commencoment of 
this century, to effect a roform of the laws affeoting tho poor, by 
first reforming tho vestry itself. 

Two acts (58 Goo. IIT, c. 69, and 59 Geo. IIT. c. 85) wore 
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passed; the “General Vestries Act” and tho supplementary act 
of the following’ year, providing that all mootings of the vestry 
should be announced three days previous to being held.* In tho 
absohce of tho parson, vector, or vicar, a chairman should bo 
appointed, only those belonging to the vestry beimg empowered to 
vote, ‘the chairman to havo casting vote, and sign the minutes of 
the'proceedings. hoy also contain provisions as to the xight of 
voting, which is adjusted upon a certain scalo, having relation to 
the amount in which tho voter is assessed to the relief of the poor. 
Vostries othorwise constituted, whethor by special act or custom, 
are not subject to its provisions, London and Southwark aro 
likewise exempted from its operation. 

«Sturges Bourno’s Act” (59 Geo. ITI. c. 12), which intro- 
duced further veforms, was not to apply to places governed by 
special acts or customs, or to Wales. It allows tho inhabitants of 
any parish to commit the management of its poor to a committeo 
of the parishioners appointed for the purpose, and called a “ solect” 
vestry, to whose orders the overseers are bound to conform; such 
select vestry to consist of from five to twenty substantial house- 
keopers or occupiers, elected by tho vestry at large, and also of the 
parson, churchwardens, and overseers. 

Tho ach passed under William IV, (1 and 2 Will. IV. c. 60), 
Tlobhouse’s Act, applies to those places only where special statutes 
and oustoms do not otherwiso provide ; where such oldor organi- 
zations oxist, the modo of olection on the nomination of vestry- 
men is modified. It has no application to parishes not forming 
part of a city or town, and not having more than 800 rate-payors ; 
and tho adoption. of its arrangoments is in no caso compulsory, 
no parish boing subject to thom, unless it voluntarily consent to 
place itself under the act. In largor parishes, on motion of fifty 
householdors, it may bo put to the vote whether this act shall be 
adopted. Undor this act the select vestries, according to tho size of 
the locality, comprise from twolve to one hundred and twenty mem- 
bers ; the local parson (and, whoro there are several parsons, one of 
them) and tho churchwardons are ew officio mombers. ‘Tho sittings 
of the vostry aro not to bo hold in the church. Besides the vestry- 
mon, fivo auditors of accounts aro annually elected ; tho functions of 
& vostryman cannol. be united with thoso of auditor ; the election in 
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either caso takes place by ballot, one-third of the vestrymen® 
annually resign office, their procoedings are recorded in a book 
open to the inspection of all the ratepayers, but they are not 
otherwise public. This act has only been adoptod in a fow Joca- 
litios, but a classification of electors by the Genoral Vestries’ Act, 
and tho mechanism of election by Hobhouse’s Act havo become ‘ 
regulative for all the later vestry organizations. 

Since the introduction of the modern legislation for the poor, 
the spiritual, and civil character of tho parish run sometimes 
parallel, but occasionally the two clemonts intermingle. 

The parson, rector, or vicar, is still tho chairman of tho open 
vestry, which, in many places, likewise elects the churchwardens, 
The latter, sinco the decline of their civil functions in the vostry, 
have retained scarcely anything but spiritual functions. Yet, 
consistontly with the spirit of old English law, the office of church- 
warden should be regarded as of a puroly civil nature, for thero 
is no law oxcluding even a Jew from tho office, Jows havo 
actually boon sammonod by tho vestry to uncortake tho functions.%* 
Spiritually considored, tho duty of tho churchwardens is to koop 
tho fabricin good repair, and to take care of tho goods belonging 
to the church ; such as the organ, bolls, and parish books ; to on- 
force propor and orderly behaviour within the church and church. 
yard, hey are bound to seo that tho Sunday is kept holy; and 
aro entrusted with the making collections, and exponditure of the 
church-rates. It is also part of their office, unless other persons 
aro appointed by tho ordinary, to have tho care of the benofice 
‘during its vacancy, or whilo it is undor sequestration for the dobts 
of tho incumbont, If churchwardens wasto the goods of the 
church, or be guiliy of other misbehaviour, they are liable to re- 
mayal, They aro takon in favour of the church, to be, for some 
purposos, a kind of corporation at tho common law; that is, they 
are enabled by that name to havo a property in goods and chattels, 
and to bring actions for thom, for the use and profit of the parish.> 
The spiritual courts can compel them to produce their accounts, 
but aro nob ompoworod to examine tho same. 

They aro sometimes appointed by tho minister, sometimes by 
the parish in vestry assembled, sometimes by both togethor, as 
custom directs. But where there is no custom, the election must 
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be according to the canons, which direct that they shall bo choson 
by joint consont of the minister and tho parishioners, if it may 
be, but if they cannot agreo, then tho minister is to choose one 
and the parishioners another, They are to be chosen annually in 
Bastor week, and are generally two in number ; when chosen they 
are obliged to serve, and are sworn to exocuto tho office faithfully. 
Dissenters and Catholics have the right to voto at the vostry. 
Peers of the realm, mombers of parliament, Roman Catholic pricsts, 
Dissonting ministors and toachers, barristors, allornies, physicians, 
surgeons, apothecaries, aldermen, and persons living out of tho 
parish, unless they occupy a houso of trade thero, are exempted 
from the office, 

The church-rates have materially waned with the decline of the 
parish vostry, which was so intimately connected with the church. 
system. Tho vestry is tho most ancient taxing body in the king- 
dom,* and is first mentioned under Edward TI, The church- 
rate serves for the purpose of maintaining and improving tho 
clurch, and is grounded neither on the common nor statute 
law, but merely on the bye-laws of individual parishes.t ‘The 
bishop cannot {ax the residonts in his dioceso, and tho spiritual 
courts have only tho right to imposo ocolesiastical consures on the 
churchwardeus, to compel tho latter to cause tho needful ropairs 
to be mado in the church, To dofray tho expenses of the church, 
yates aro to be mado by tho parishiowfors at large, that is, by tho 
majority of those that aro prosont ab a vestry duly summoned for 
tho purposo by thp churchwardons. Should no one attend, tho 
churchwardens may then lovy a church-rato according to their own 
ostimato, The ratos aro charged on all land and housos in the 
parish ; ave levied on tho occupiors, and aro rocovorable (if the 
arroarg do not oxceod £10) before two justices of the peaco, other- 
wise, in tho occlosiastical courts. Church-rates ave not paid from 
royal property, ecclesiastical proporty, or by tho patron; share- 
holders in railways and canals aro subject alike to tho church-rate 
and tho poor-rate. 

Ty special statute, Quakers, but not Jows, Dissontors or 
Catholics, avo chabled to got reimbursed through the justices of 
the peaco for any church-raies which thoy may have paid, As 
genoral excoptions would completely dostroy tho scheme of tho 
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pavish, which is compounded of the spiritual and temporal concerns 
of tho community, any one refusing to pay church-rates is pro- 
ceeded against heforo the ecclesiastical courts, which merely do- 
tormine whether the church-rate was properly made, and whether 
thoro was ground for levying.* The ecclesiastical court cannot 
condomn any parishioner to the payment of aspecified amount of 
rato, but has merely the right to punish the refractory individual 
with excommunication, which now means slight imprisonment, 
As the obligation to pay the church-rate ‘arises out of the power 
derived from the common law of making bye-laws, the amount of 
yato can only bo sued for before the courts of the common law. 

By roason of the large number of Dissenters, who frequently 
constitute the majority in a parish, this rate has gradually de- 
clinod, for whore Dissonters, Jews, and Catholics aro ‘in the 
majority, it is scarcely concoivable that a resolution for the levy- 
ing of a rate should moet with acceptance. Since 1887, 5000 
parishes have rojoctod the church-rate. Within the last few years 
tho motion is annually brought forward in parliament for the aboli- 
tion of church-ratos ; hitherto, however, without a successful result, 

Tho soparation of the spiritual functions of the parish from 
tho temporal has been completoly effected by the New Church- 
building and New Parish Act (1856), whereby in all the newly- 
oreated spiritual districts and parishos select vestries are abolished, 
‘Tho opou vestry consists of tho body of pew-holders, and has 
only 1o concern ilself, with spiritual matters, and with tho levying 
of tho church-rate,} Tho civil parish, since the introduction of 
fho new poor-law, has become the groundwork whereon tho supor- 
siructuro of modern self-government is erected. From this are 
dorived tho vopresentatives of tho poor-law unions, and of the 
numorous other recontly introduced municipal bodies, 

Tho highway rate is still a parish rate raised from landed 
property, houses, and tithes. Churches, meeting-houses, schools, 
musoums, and royal edificos, aro nob subject to this rate. It is 
not a burihon upon the land, as the porson succeeding to the 
possession is not bound for any arrears of his prodecesgor. It is 
imposed by the surveyors of highways for those parishes in which 
the repairs of tho roads aro doomod nocossary, 
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The right of tho parish to make byo-lews for its own admini- 
stration has been acknowledged in the celebrated Braintres cage.* 
The statute 8 and 4 Will. IV. o. 90, makes provisions for lighting 
and “watching” in the parish. Individual parishes may adopt 
them, or several parishes bo consolidated in one union; tho 
statute may also be introduced into one part of a parish. In the 
event of the adoption of the provisions of this, Act, inspectors 
are appointed for carrying them into offect. The inspectors of 
several parishes may combine into one body, Later laws have 
limited the oporation Poth of this act and tho provisiona for 
lighting on the part of the parish.+ Where no other local autho- 
rities exist, the inspectors carry out the provisions of the Nuisance 
Removal Act of 1855, The parish and its functionaries, in the 
absence of other public boards, is authorized to establish baths 
and washhouses, 

A single authority, or administrative board, having all the 
functions of the parish under its control, no longer exists, consti- 
tuted, that is, on tho broad plan of a town common council, 
There is a mass of functionaries in the parish, severally attend- 
ing to somo special business, but having otherwise scarcely 
any connection, Whatever does not fall within the compass of 
cortain logally defined functions, is accordingly ignored both by 
the parish officials and tho vestry. 

Tho parish is thereforo no longer a community acting for 
itsolf, and entering upon all communal concerns, } 

Tho move anciont subordinato officials of the parish; na the 
parish clork, vestry clerk, and sexton, aro still undor spiritual 
suporvision, ‘Thoir duties ave too familiarly known to require’ 
desoription. : 


During tho middle ages tho administra. 
tion of tho parish embraced tho entire 
communal system, ‘oulmin Smith’s 
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CHAPTER ITI. 
POOR-LAW UNIONS, 


Gilbert's Act,—Sturges Bourno’s Act.—Now Poor Law.—Poor-law Board.—Genoral 
Ordovs,—Poor-low Unions.—Board of Cuariinns— Overseors of the Poor.— 
Subordinate functionarics. —Workhouses.— Poor Schools. — Poor Rate, — 
Scotland. 


Ty 1888 1 commission was appointed to inquire into the poor-law 
system in England, which had been characterized as the political 
gangreno of the kingdom. The persons to whom that task was 
confided exposed the evils of tho oxisting system with great 
ability and effect, and from the viows which they succeeded in 
improssing upon parliament emanated the important statute 
commonly called tho Poor-law Amendmont Act (4 and 5 Will. IV. 
c. 76), genoralizing two previous statutes. One, “ Gilbert’s Act” 
(22 Geo. ITT. ¢, 88), had previously allowed the consolidation of 
several, parishos into one union, and the ostablishment of common 
workhouses, for tho moro convoniont accommodation, mainje- 
nance, and employmont of paupors. Tho other, “ Sturges 
Bourno’s Act,” allowod of tho election of salariod ovorsetrs of 
tho poor by tho ratopayors of the parish. 

By tho statuto of 1884 tho administration of tho parochial 
fonds, and tho managoment of tho poor throughout the country, 
woro placed under the control of a central board, called ‘Tho 
Poor.lnw Commissioners,” ompowored to make such regulations as 
they thought propor for tho gmdanco of tho parochial authoritios, 
and to consolidato several parishes into one union, under the 
government of a single board of guardians, to be elected by the 
owners and ratepayers of the component parishos, Tho Poor-law 
Board is ompowered to issue general.rules which have binding 
force fourteon days after boing notifiod to the homo secrotary 
and parliament, Such general rules promulgated by this com- 
mission, must be wndor tho-seal of the body, and under the hands 
of a quorum, of whom tho president must bo one; any such 
yule may be disallowed by her Majesty in council. The parties 
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intévested by writ of certiorari may likewise impugn the rules 
before the Court of Queon’s Bench. A general order of 26th 
July, 1847, is at present regulative for the administration. Tho 
commissioners, when they deem it desirable, may direct that the 
yelief of the poor in dny parish shall bo administered by a bowrd 
of guardians, to be clected by the owners of property and rate- 
payers in such parish, in the manner particularized in the Act.*@ 

The Unions established according to the statute of 1834 
amounted in 1858 to tho-number of 628, on « population of 
16,628,399 inhabitants; 20 district unions, with 819 parishes and 
15 individual parishes, are administered according to local acts, 
representing 2,079,291 inhabitants. By “ Gilberi’s Act,” 12 
unions and 2 individual parishes, with 178,520 inhabitants, 
Finally, under the act 48 Eliz. c. 2, 85 parishes or boroughs, 
with 81,669 inhabitants. 

The city, with 108 parishes, now forms one union ; 14 unions 
of other portions of the town comprise several parishes ; 12 largor 
parishes in like manner compriso many unions, and 11 parishos 
have retained the old administration, in conformity with local 
acts. 

Though the Poor-law Board may form unions at discretion, 
it can neither dissolve nor onlargo a union without consent of tho 
majority of the guardians. 

Tho mombers of the board of guardians are clectod in the 
individual perishes ; each parish or township with a poor adimini- 
stration of its own, elects annually at least one guardian rosiding 
in the district. The guardians may be re-cloctod. The salariod 
officials of the poor administration aro not cligiblo, Parishos 
containing over 20,000 souls may, for purposes of the election, 
be apportioned into wards, each of which must comprise ati least 
400 houses. Any one who has been ratod to the poor in a union 
for one year is ay elector ; whoover is rated af £50 ground rent, 
loasehold or rent, has one vote, every £50 extra giving one more 
vote ; the maximum for a single person amounting to six.} 

An authority, to vote for other persons can only be hold by 
one olector in favour of four. Disputes touching the election of 
guardians are determincd by the Poor-law Board; a writ of 
certiorari is, however, admissible. The entire systom of oledtion 
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is cumbersomo, and the votos aro obmpletoly in the hands’ of 
potty cliques, 

To assimilate the poor rate in a union, the guardians may, 
undor sanction, of the commissioners, determine to consider the 
union as a single parish for the purpose of settlement and rating, 
as well ag of rolicf and management. 

eo A board of guardians is a quasi corporate body; the justices 
of tho disirict are ex officio membors; the sittings of the 
district boards are hold at least every fourtoon days, and are not 
open to the public, an illiberality on tho part of the legislature 
which wo meet with in nearly all the newer organizations, and 
which withhold from the citizens a due share in the municipal 
system. The body of guardians is presided ovor by an elected 
chairman; and for tho despatch of business, special committees 
may be appointed. Individual boards of guardians are bound to 
conform to the instructions of the central Poor-law Board. Dis- 
putes touching the law of sottlement and charges for the poor, 
may, if the partics agree, bo determinod by the Poor-law Board 
Justoad of the quartor sessions, or the common law courts,+ 

‘The powors granted to “ assistant”? overseors, who aro salaried 
officers, have ronderod the office of the overscor almost of an 
honorary nature, and have ovorborno functions of the actual over- 
soors. The unpaid overscors are appointed by the justices of the 
peaco, and the right of the parish to interpose any voice in thoir 
nomination is set aside by statuto. In ovory locality there musi 
bo ab least two, and ab most four such funciionarios, Every 
parishioner rated to tho poor is qualified for the office. Peers, 
judgos, clorgymon, and tho highor officials, avo releascd from 
performing such functions. Any othor duly qualified pavish- 
ionor rofusing to bo olected is liable for misdemeanor, If tho 
parishioners are dissatisfied with tho eloction they may appeal to 
the quartor sessions, ' 

It is incumbont on these overseers and the salariod assistant 
overseers or rolioving officers, to claim and collect the money for 
tho maintenance of the poor. Tho duty of administoring relief 
bolongs gonorally and, in tho first instanco, exclusively to the 
ovorsoor, In cases of sudden and urgont nocessity, any overscer 
is empowered and required by law, whether the applicant for relicf 
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is sottled in the parish ov.not, to give such tomporary reliof as tho 
case may require, but noi in money. ‘To the overseer also belongs 
the duty of making ont the juror-list, and ontering objections in 
respect thereof. He has, further, to co-operate in preparing tho 
electoral lists, and in tracking out brothels and gaming-houses. 
By 7 and 8 Vict. o. 112, and 17 and 18 Vict. c. 104, overseors aro 
empowered to bind as approutices such childron of the poor as 
are suited for the navy ;* they are subordinated to the board of 
guardians and to the justices of the peace ; should they rofuso to 
obey they may be fined. 

The Poor-law Board has introduced a crowd of salaried function- 
aries, who are appointed for life by the board of guardians ; among 
whom are auditors of accounts, collectors, clorks, treasurors, dis- 
trict medical officers, and salaried workhouse officials. In 1844.5 
there were as many as 8290 such officials. A. board of guardians 
may suspend the subordinate officials, subjoct to the ratification of 
the Poor-law Board.t 

The old principle of the former legislation that every parish 
should bear the charge of its own poor,” has beon retained, ex« 
cepting in those unions whero tho poor rate is apportioned throyssh- 
out the entire union, without roferonce to the componont parshes. 

By 11 and 12 Vict. c. 111, it is provided that no person can bo 
removed from a parish in which ho has rosidod for five yours 
next before the application for a warrant for his removal. Tho 
time passed in prison, or in military or naval servico undor her 
Majesty, or as in-pensioner in Groenwich or Cholson hospitals; or 
it confinement in lunatic asylums, or as pationb in a hospital, or 
during whigh volief from any parish shall bo reecived, is to be 
excluded from the computation of the fivo yoars.} 

Whoever applies for rolief is required to go into the workhouse. 
Hach union possesses at loast one workhouse. ‘The sevoral work- 
houses of a union belong to the latter and not to the respective 
parishes in which they are situato. Insido the workhouse tho 
separation of the sexes is rigidly adhered to. The young also aro 
separated from tho adult, tho old and decrepit from the healthy, 
This separation of man and wifo, and of parents and children 
seems very harsh, and has been severely stigmatized both in par- 
liament and the press. Bittor complaints have also beon mado on 
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the ground that permission to go out should be so seldom accorded ; 
that the labour for the men should be of so severe a character, 
consisting chiefly in the breaking of stones ; that the food is often- 
times of bad quality, and the clothing more like a uniform, etc. 
For the little children there is a special department, or “ nursery,” 
placed under the direction of matrons, and for the elder children a 
play-ground in the open air.* Any one refusing to work may be 
committed to jail, or to the House of Correction. 

To obtain admission into the workhouse a written order of the 
board of guardians is needful. Any one entering the workhouse 
is free to leave within the first twenty-four liours, A hospital or 
dispensary, an asylum for lunatics, and a lying-in institutiont 
are usually attached to every workhouse. It is at once equally 
shocking to every principle of reason, and every feeling of 
humanity, that all these varied forms of wretchedness should be 
thus crowded together into one common abode; that no attempt 
should be made by law to classify them, und to provide appro- 
priate places for the relief of each. 

In the year 1839 houseless poor and vagrants, or “ tramps,” 
were first received into special quarters, or houses, for a singlo 
night, an evening meal being allotted and breakfast on the day 
ensuing. A throng of idlers and vagahonds was speedily drawn. 
together, who regularly wandered over the country in all directions, 
gotting received into the workhouses, and fed, and exacting it even 
as aright. ‘The number has increasod year by year, and the over- 
seers have often recognized the same faces returning within short 
intervals, : 7 

Special district asylums for the honseless poor are now pro- | 
vided,{ where the police may insist on the casual poor being 
admitted, who may there be detained until four hours after break- 
fast on the day following their admission, .A report published by 
parliament in 1848, shows that this arrangement has been pro- 
ductive of evil results.§ 


* Moidingor, 570, 571. 

i} Ibid., 590, 591, Pashloy, 865, 

t 7 ond 8 Vict, o. 106, 

§ The report of the master of the 
workhouse at Stockport, near Manchester 
(Sth Feb., 1848), states—“ The majority 
of the tramps halting here run about the 
country and return at regular intervals 
of two or six months to get board and 
lodging ; their behaviour grows more vio« 


lent, rough, and disorderly every your.” 
Andrew Doylo, touching soveral countive 
in North Wales and the west of England 
(second report of the board, p. 99), re- 
ports, that he had examined many vagrants 
who, from their youth upward had led o 
life of vagrancy, and found themeelves in 
direct antagofism with socioty at large. 
In the report of Loughborongh work- 
house it is stated that in the year 1847, 
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Ont-dobr relief now constitutes the exception, being only 
granted to those actually unable to work. Parents are algo 
allowed onb-door relief in order to get their children received in 
pauper schools. 

Several districh unions may*now form a larger poor-school 
union, at the head of which is placod « board of management and 
trnstees, chosen by the respective board of guardians. ‘The tirus- 
tees place over the institution, with consent of the bishop and 
clergy, the schoolmasters and othér functionaries, In 1858 there 
were 87,240 children recoiving instruction in this way. Of recent 
years special schoolhouses haye been erected for tho children of 
paupors living in the workhouse.* 

By the old poor-law, justices of the peace might compel the 
children of persons receiving public relief to be apprenticed, or 
to go into service ; this latter power still continues, but the obliga- 
tion to receive such pauper children as apprentices, or into 
service, in consideration of a small premium, has been abolished 
by 7 and 8 Vict.c, 101. Girls, up to the age of twenty-one, and 
boys, to the age of twenty, may thus be disposed of without their 
wishes being consulted.+ The indentures for approntices and thoso 


4022 vagrants wore received, 2888 boing 
English, 1627 Inish, and 167 Scotch; 
thoi maintonance had become very bur- 
donaome to the parish, which oxhibited 
vory great dissatisfaction in consoquenco, 
According to the Oity of London 
union report, thoro were in 1839 only 
886 tramps received in London. 
In 1840 thonumber aounied to 2,403, 





yy 1B4L see ss . 11,208, 
wy VB4R ies gy sersseves a9 tanees 20718, 
BEB iis ap cee toe gn sovees 4B,BIB, 


gy DBM se sr crseeeee op eeenes 41,748, 
involving a yearly oxpenditure of £4416, 
‘These charges, as well as those for the 
workhouse and paroohial schools, were 
apportioned amongst the householders by 
the board of guardians, ee 

St. Martins-in-the-Iolds union work- 
honseveports: “Previous to the year 1889 
there were only o few casual poor having 
no fixed abode. 





In 1889 wo received... 767 tramps, 
1 BAD. 5 verre 1876 yy 
19 1846. gy cerry 6,808 yy 





eveeee gn 
Cw ABMT ee gy anaes LL OTA 
including women and children.” 

The Monmouth union reports that 
the tramps usually wandered about in 


‘*troops scattering themsolves by day ta 
bog, and xe-assembling at night in tho 
nearest union workhougs, Many of thom 
Dehaved riotously and with violence, 
smashing tho windows, oto,, and had to 
he reduced to reason ov turned ont by 
the polico ; thoy usually nrvived lato in 
the ovoning, so as to avoid works any ono 
arriving in the daytime having to ronder 
assiatanco in tho workhouse. ‘Tho do 
moralization had thereby spread from 
county {0 county, not a few bringin; 
with them real maladies, fovers, , and 
eruptions.” 

* Gnoist, ii., 711. 
+ © Potor had hoard there were in Lon- 

don then—, 
Still have thoy being—workhouse- 
clearing mon ; 
Who, nncleinebedt by fooling, just or 


kind, 
Would parish boya to needy trades- 
men bind ; 
‘They, in their want, a trifling sum 
would take, 
And toiling slaves of piteous orphans 
make.” 
Vide The Borough, by George Crabbe, 
p. 64, A 
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entering into service, were formerly determined hy justices of the 
peace; the guardians of the poor now make the arrangement, 

All the charges of the poor administration are paid out of the 
poor-rate; other requirements connected with the poor adminis~ 
tration are also met from the proceeds of the same rate. The 
collection of the poor-rate serves as & guiding-line for the collec- 
tion of other municipal rates.* The poor’s-rate varies greatly 
according to the locality, 

Many wealthy parishes, in which there are but fow poor, con~ 
tribute but little, whereas poorer parishes, especially in London, 
are vated very high. In the hop districts of Kent the poor-rate 
is very burdensome, and can with difficulty be collected. Tho 
average amount of poor-rate per head of the population of Eng- 
land and Wales in 1846-7, was 6s. 14d.,im 1848-9, 7s. 10d. (in 
1811, 18s. 1d.), in the pound.+ 

According to a statement made by Sir G. C. Lewis, in the 
a of Commons, 15th March, 1849, in the yoars 1839 up to 

842, the following parishes paid in the pound-— ‘ 


2,808 parishes. ‘ Fi . 6d, to ls 
5,549 ‘sy , . ‘ Tas 25285 
3185, www BB gy Be, 
L977, wk By 48, 

858, 4 . : . 48 4, 2s 


18,127 ,, ~~ average payment, 1s. 7d. in £1. 


The payment of the salaried officials in 1847 absorbed 6 per 
cenf. of tho rate.t By 8 and 4 Will. IV. c, 90, unions may bo 
formed out of soveral parishes, for the purpose of lighting and 
watching ; the expenses for the lighting being leviable by a separate 
rate on the property of those who are subject to the poor-rate. 

The poor-rato, as well as every other municipal rate, is com- 
puted by the churchwardens and overseers of the poor, at a fair 
and equal pound rate. The levy is made proportionately to the 
requirements of an interval of time, ranging from one month to 
a year. When a parish is too poor to allow of a rate being levied, 
another parish in the hundred is conjomed at quarter sessions, on 
two justices of the peace signifying their apyroval, The poor-rato 


* Gnoist, ii, 98. } Meidingor, 881. 
+ Meidinger, 579, 
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list is to be fixed, by the Sunday next ensuing, to the church. 
doors of the parish. On the ground of the povorty of any per- 
son rated, two justices of the peace, with consent of the overscers 
of the poor, may, by an order, abate the rate. The rate is duo as 
goon as imposed. If neither appeal nor payment be made, two 
justices of the peace, aftor a summary hearing, may direct an , 
execution; appeals for amendment of the rate, since 6 and 7 
Will. TV. c. 96, are heard at special sessions, or, as formerly, 
directly at the quarter sessions, The Queon’s Bench may, in 
urgent cases, bring the matter beforo it by a writ of certiorari, 
All functionaries charged with the administration of the rate have 
to produce their accounts at a public sitting.* 

The number of persons receiving relief in Hngland does not 
afford any standard whereby to compute tho number of the needy, 
Tn England one in twelve receives relief; in France, one in five; 
in Belgium, one in six. Itshould bo borne in mind, however, that 
in Catholic countries the body of the clergy and the monastories, 
as 2 matter of pure obligation end duty, are more or less open- 
handed in affording assistance to the poor, whereas, in tho caso 
of the workhouses in England, the terrorizing system is in the 
ascendant, The English panper is oftentimes reduced to the last 
extremity before he enters an establishment, on crossing whose 
threshold the ties of family aro rent in twain. Tho numbor of 
persons in England seeking relicf is, on this account, less than 
elsewhere; this does not, however, demonstrate that tho new poor 
law of 1854 is a triumphant success. 

In Scotland, up to the year 1845, the old systém of volmtary 
donations for the relief of the poor continued in force; the supor- 
vision of the poor having been assigned to tho schoolmasters, who 
were generally more fully acquainted with the condition of tho poor 
in their district than guardians and overscers elsewhere. By the 
now Scotch poor-law (4th August, 1845) the poor laws previously 
obtaining were abolished, and a Board of Supervision for the Re- 
lief of the Poor in Scotland’? was appointed, consisting of the lord 
provosts of Edinburgh and Glasgow, the solicitor-general for Scot- 
land, the sheriff's, and three members nominated by the government. 
These latter, receiving a special salary, hold two general assemblias 


annually, and send in to Government a statement of accounts, 
e 


* Gnoiat, ii, 93. 
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* For every poor district in Scotland there is a board of guar- 
dians, chosen by the vestries, which levies the poor-rate under 
control of the board of supervision. This rate serves for the 
relief of the poor, the erection of poor-houses and infirmaries, 
and for the payment of the overseers, who exercise the powers 
formerly discharged by the schoolmasters, being indeed frequently 
chosen from their number.* 


* Moidinger, 670, 
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CHAPTER Iv. 
OTHER MUNICIPAL BOARDS FOR PURPOSES OP PUBLIO HEALIT, | 


Defective Supervision in Regard to the General Tealth.—Commission of Sowera— 
‘Towns Improvement Commieaions.—Sanitary Boards.—Local Gorernment Act.— 
Independonco of tho Sevoral Boards. 


Nurraer municipal corporations nor justices of poaco have any- 
thing to do with the general provisions relating to tho public well- 
being, excepting that justices of peace have occasional powers in 
regard to the poor administration. So long as the public spirit 
was swayed by the principle of the older communal liberty, 
proceedings by way of indictment and interference on the part of 
tho parish authorities sufficed for the maintenance of sanitary mea- 
sures, On the decline of municipal life these oxpedients proved 
inefficient; the ruling gentry were compolled to avow an inter- 
dependence with the poorer classes of the population, when bur- 
densomoe poor-rates, wide-spread opidemics, and criminal statis- 
tics had forced the fact home ; the legislatwro saw itself compelled 
to interfere, and thoreby gave extended impulse, as it must be 
owned, to bureaucratic centralization.* In tho yoar 1848 a number 
of Consolidation acts wero issued, tho clauses of spocial local acts 
for sanitary purposes being thereby generalized, 

Many enactments were passed for the laying out of burying- 
places+ and the closing of thoso in use; for tho erection of gas- 
works, baths, and wash-housos, to be built eithor by the boroughs or 


* Tho government inspectorsin 1838 from tho town, Relative fo tho ovor'- 


visited in the lower part of Manchostey 
687 streets and Innes, 852 whereof, over 
one-half, were reeking with puddles, dirt, 
and filth of every kind, Tho houses 
were, for the most part, damp, dirty, ne- 
glected, and without ventilation, 2221 
‘wore without a convenionce! In Parlia- 
ment-streat and passage, for 880 inhabit- 
ants thero was but one convenionce, situ- 
ated in a very narrow alloy, the odour 
aud exhalation from which must have 
been a, source of infection. 

* + The Homo Seoretary may order 
cemeteries to be closed, In London es- 
pecially the churchyards are removed 


crowding and horrible condition of the 
Jatter in London, the “Report on a gono- 
val scheme for an oxframural sepulture, 
presented to both houses of parliamout in 
1850" gives dotniled information, Ao- 
cording to thia Report from six to eight, 
and sometimes twolve hodies wore placed 
one above the other, although the In 
required nn intervening apace of two feet, 
and the wells in the neighbourhggd were 
found troubled and unsavoury. In aum- 
mer, especially, tho exhalations were so 
overpowering that the inhabitants of tho 
neighbouring houses were obliged to 
close their wingow-. 
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the parishes. These measures of improvement led to the form- 
ation of new boards, or to the transmutation of those already in 
existence, either as independent boards, or in coujunction with 
other municipal boards, amongst which may be enumerated :— 

I, The Commissioners of Sewers. These functionaries existed 
under the old system; by 3 and 4 Will. IV. c. 2, and 11 and 12 
Vict. c, 15, they are to be elected from the body of resident rate- 
payers; they impose rates, and in mattors relating to sewers 
constitute a court, which, in exceptional circumstances, may sum- 
mon 4 jury.* < 

II. ‘Two acts of the present reign empower parishes to esta- 
blish baths and wash-houses; a committee of ratepayers is chosen 
by the vestry, composed of three to seven members, and consti- 
tuting 2 corporation.t By resolution of the vestry, subject to 
the approval of the Home Secretary, the act may be brought into 
operation. 

TIL. By the Town Improvements Clauses Act (L0 and 11 Vict, 
c. 84), the necessary improvements of paving and lighting, ete, 
ave carried out either with the co-operation of the existing muni- 
cipal boards, or by special commissions, In places where no 
municipal corporation exists, the mode of election adopted in 
nominating guardians of the poor is to be resorted to whenever 
commissioners under this act are to be elected, 10 and 11 Vict. o. 
16. Larger districts may be apportioned into wards, and tho 
commissioners are empowered to issue byc-laws; appeals rela. 
tive to illegal or excessive rating are addressed to the quarter 
sessions, } 

IV, The Diseases Prevention Act (18 and 19 Vict. « 116) 
enacts, that when any formidable epidemic, ondemia, or contagious 
disease appears to be threatened in auy part of the kingdom, tho 
Lords of the Privy Council may, by ordor, direct the act to be put 
in force ; and the genoral Board of Health may issue directions as 
it may think fit for interment ; for visitations from house to house, 
and for the removal of nuisances. 

By the “ Nuisances Removal Act”? (18 and 19 Vict. o. 121), 
the “local authority” established in each place for its execution is 
empowered to examine premises complained of, to inspect articles 
of food exposed for sale, and to obtain an order from two justices 

. 


* Gueist, ii, 733. ‘ Eineist, it, 738. 
+ B, Smith, 250, . t Ibid. ii,, 738, 
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of the peace in petty sossions for tho abatement of any nuisance, or 
the destruction of any article of food which the justice may deom 
unfit for human consumption. , 

By tho Public Mealth Act (11 and 12 Vict, 0. 68) it is 
provided that upon petition of not less than one-tenth of the in- 
habitants rated to the poor in any placo, or whenever tho number 
of deaths in not less than sevon years in that placo has annually 
exceeded on an average the proportion of 23 to 1000 of the 
population, the general Board of Health may, after duo inquiry 
instituted, direct the act to be applied ocither by an order in 
council, or by a provisional order of the board, to be confirmed 
by an act of parliament. In corporate boroughs the town-council 
of the' borough is constituted the local Board of Iealth, and is 
charged with carrying into effect the provisions of the act, As 
regards other places, the local Board of Health is to be electod by 
the ownors and ratepayers, with power to appoint officers charged 
with various duties in relation to sewers, drains, removal of 
nuisances, regulation of slanghtor-houses, inspection of common 
lodging-houses, control over strects, water, and gas-works. Tho 
local Board of Health may also provide public walks or ploasuro- 
grounds, and make represontation to the general board in regard, 
to burial-grounds, churchyards, or vaults which may be in a stato 
dangerous to the public health. ‘The oxpenses are to be covered 
by local rates, lovicd on tho occupiers of proporty rated to the 
poor. Tho sanitary guardians aro olocted according to the same 
class electoral system which is conformod to in the case of guard- 
inns of the poor. 

One-third of the members of tho board is ro-olectod annually ; 
the election is centred in tho hands of petty cliques, and the 
cutire administration is bureaucratic. In matters relating to tho 
rates imposed, appeal lies to the quarter sessions; this act, how- 
ever, extends the right of appeal to tho Home Sccrotary, to whom 
alone appeal lies in regard to the adoption of the act, the inva- 
lidity of the vote by the local vostry which carried its adoption, 
and furthor in vegard to compulsory snmmonin g of private 
individuals for the payment of the expenditure incurred. Tho 
Home Secretary is mado exclusivo jndge of appoal in important 
questions relating to proporty, and has power to issue binding 
orders, to approve bye-laws, and sanction the adoption of a loan. 

These several boards, tq which tho now metropolitan boards 
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must now be added, act in thoir respective departments almost 
independently. To what results this often leads, and what con- 
fasion the want of a unity of administration, sometimes embracing 
the entire municipal system may entail, is evidenced by the fol- 
lowing terrible but striking example. 

In September, 1854, the inhabitants of Golden Square and 
the vicinity, by reason of a frightful outbreak of cholera, which in 
three days carried off 100 persons in one small street, became 
aware that the Commissioners of Sewers had opened up an old 
churchyard dating from the time of the plague. No one, of 
course, was responsible; the district boards were perfectly aware 
that the place had been a churchyard during the plague, but had 
nothing to do with the construction of the sewer, and it was nod 
the business of the general board to trouble itself about knowing 
what was to be mot with in the course of the excavations,”* 


* Bucher, Parlamentarismus, 248, 
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CHAPTER V. 


TOWN CORPORATIONS SINCE 1885, 


owns in which Corporations havo beon Introduced.—Justicos of tho Peaco in 
Towns—~Recorder.—Town Couneil,—Mayor and Aldermen,—Town OMeials.— 
Polico-rates. Supervision of tho Tinanoial Administration,: 


Tap Municipal Corporation Act of 1885%* has been introduced 
into about 200 towns. Tho number of boroughs included under 
the Bill was 178, of which 98 were parliamentary boroughs. 

The census of 1851, gave for England and Wales 580 sities, 
boroughs, and municipal towns, with 8,990,809 inhabitants, 
whoreas besides these there were other localities resembling towns, 
comprising 8,936,800 inhabitants.+ Of these 580 localitios, 163 
were parliamentary and municipal boroughs, having: a town corpo- 
vation, and returning members to parliament; 89 having a town 
corporation, but returning no members to parliament (municipal 
boroughs) ; 108 returning membors to parliament, but having no 
town corporation (parliamentary boroughs), amongst which— 

The Tower Hamlets . contained 689,111 inhabitants, 


Marylebone . . . . % 870,957 if 
Finsbayy 6. ss 828,772 A 
Lambeth ” 251,845 * 


The City of Westminstor —_,, 241,611 PA 

Greenwich . - 105,784 ” 
275 boroughs were unrepresentod, either from the fact of there 
never having been a town corporation, or from its having ceased to 
exist, 18 towns constitute “ counties corporate ;” these are tho 
eleven cities of London, York, Ohester, Bristol, Canterbury, 
Exeter, Gloucester, Lichfield, Lincoln, Norwich, and Worcester ; 
the five boroughs of Kingston upon Hull, Nottingham, New- 
castle upon Tyne, Poole, and Southampton, and the two Welsh 
towns, Carmarthen and Haverfordwest, These counties corporatio 
have their own sheriffs, coroners, and militia. Most of these 


* 5 and 6 Will. IV. c, 76. t Gnoist, ii, 621, 623—5, 
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have since been united with the counties which encompass them, 
for the purpose of parliamentary elections, losing thereby their 
own representation. 

Before 1835, 285 localities had only nominal corporate rights. 
In many of these, municipal corporations had long ceased to 
exist. Of the town corporations, the City, and other places 
retained their ancient corporate condition; of these, in 1851, 24 
were still in existence, with a corporation in full activity. The 
new town organization was subsequently extended to about 20 
towns, such as Liverpool, Manchester, Birmingham, Leeds, and 
Bristql. In the reformed boroughs there were, in 1851, 4,325,269 
souls; more than one half of the town populations, including the 
inhabitants of the City of London (127,869 inhabitants), live 
accordingly cither under the ancient corporate system, or without 
any town corporation whatever. 

The new town organization extends thé right of election to the 
taxpayers; the freomen,* indeed, retain their rights, but they 
can no longer be obtained either by gift or purchasc; as fast 
as the freemon die out, the electors will consist only of those 
created by the new act. The town government exercises local 
police jurisdiction, and, by later enactments, in many localities 
directs the lighting of the streets, the water supply, and the carry- 
ing out of sanitary regulations. 128 towns obtained forthwith the 
tight of haying the commission of the peace exercised by town 
magistrates; other towns only obtained such commission on 
representing that they needed the appointment of one or more 
police magistrates ; the Queen, however, henceforth nominates. 
The mayor, on his election, becomes a magistrate during his year 
of office and the year succeeding. Stipendiary magistrates, on the 
proposal of the town councillors, may be nominated by the crown 
from among barristers of five years’ standing. Such magistrate can 
neither sitin parliament nor hold any municipal office, In the event 
of his being prevented by illness, or otherwise, from discharging his 
functions, he may appoint a barrister of five years’ standing to act 
as deputy. By a recent statute, 21 and 22 Vict. c. 78, a single 


* Before this Act the title of burgess of a freeman, ov by apprenticeship for 
(or the freedom, agit was called,) was seven yeara within tho borough to a free- + 
generally acquired by birth, marriage, or man. It might also have been obtained 
aorvilude, that is, by being born of afrec- by gift or purchase.— First Rep, af Com- 
man, by marrying the daughter or widow —_smissioner's, 
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stipendiary magistrate may decide in all such cases where the . 
law otherwise requires two justices of the peace, 

The town magistrates, whether salaried or not, have not, 
generally speaking, the right to assist at the jail delivery at 
quarter sessions, If the jurisdiction of the county be not expressly 
excluded by the non-intromittant clause it has concurrent juris- 
diction therein; from the decisions of the town magistrates, 
appeal always lies to the quarter sossions; the Queon can, how- 
ever, on petition of the council of any borough, eroct a separate 
court of quarter sessions to be holdon thero, If the application is 
granted, the crown appoints a recorder who is the sole judge of 
such court of quarter sessions, In matters of administration 
pertaiiing to the town boards he is not authorized to decide, and 
still less in matters relating to the granting of licenses and tho 
levying of rates, which concern the quarter sessions. 

The town government’ is managed by a council, and in the 
more restricted sonse by the mayor and aldermen, The councillors 
are elected by the burgesses, and the mayor and aldermen by tho 
council, one third of the latter quit office annually, but thoso 
resigning are eligible. 

Every person who is a malo of full age, not an alien, nor 
having received within tho last twelve months parochial reliof, 
who on the last day of August in any year shall have occupied 
any house, warehouse, or shop, within the borough during that 
year, and the whole of the two preceding years, and during such 
occupation shall also havo beon an inhabitant houscholder within 
the borough, or within seven miles thorcof, and shall during such 
time have been rated in respect of such premises, to all rates for 
relief of the poor, and have paid all such rates, and all borough 
rates in respect of the samo premises, excepting those payable for 
the last six calendar months—is entitlod to voto on fhe clection of 
town councillors. 

On the 5th Septembor every year, the overseers of tho poor 
meke up the burgess-roll, which, between the Ist and 15th 
October, is revised by the mayor and two assessors, On the 9th 
of November the mayor, aldermen, and common councilmon are 
elected. The mayor is in office for ono year, but may, on the 
termination thereof, be re-electod. Ho presides in the common 
council, and is a justice of tho peaco for two years succossively. 
Tf the place be reprosenicd in parlinmont, ho is ikowise during 
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his term of office the returning officer. Aldermen are elected for 
six years from the body of town councillors,* Tyery three years 
one-half retirés; upou emergency they represent the mayor, but 
in reality are merely members of the town council, holding a more 
prominent position.t They take their share in the business ofthe 
administrative committees, but do not constitute a magisterial 
body. The mayor, aldermen, and common councilmen form the 
“corporation,” There is no interference or ratification on the 
part of the government; in the event of an election, if the admis- 
sion to office of any one duly elected be withstood, the Queen’s 
Bench intervenes by writ of mandamus, Tf an individual has beer 
illegally admitted, he may be removed by a writ of quo warranto. 
The common council meets once a quarter (and oftener, if due 
notice be given) for transacting the general business of the 
borough. At any meeting where two-thirds at least of the whole 
attend, the council may make bye-laws for the good rule and 
government of the borough; the mayor, or presiding member, 
has a casting vote. When the paving and lighting pertain to the 
town, the council issues definitive orders, and hay also the right 
to make orders for the prevention and removal of nmuisances, 
and the imposition of fines and imprisonment extending to one 
month, in regard to which the council may proceed summarily. 
The council may appoint a town-clerk and a treasurer—neither of 
whom is to be a member of the council; the former is appointed 
during pleasure, and must bea lawyer. The town may appoint 
as many salaried officers as it likes, and ample use is made of the 
privilege. The auditors of accounts are electod annually by tho 
body of burgesses; and if the borough have # separate court of 
quarter sessions, a coroner and a clerk of the peate are appointed. 
Whore the town business is not transacted by salaried function- 
avios, it is attended to by committees consisting chiefly of the 
aldermen. In every town thero is a watch committee for the 
police administration, presided over by the mayor. Iivery town, 
as 8 rule, has its own salaried police, which may also be intro- 
duced where no town corporation exists. Any town is empowered 
to have lunatic asylums, houses of correction, and prisons of its own. 
Since 18 and 14 Vict. c, 85, public libraries and museums may 
be introduced into boroughs, under control of the town council. 


* In tho City of London aldermen are t Kerr, Blackstone, ed. 1857, i. 626. 
olected for life. 
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The accounts shall at all times be open to inspection, and regu- 

. larly audited and printed. for the use of the ratepayers; the 
surplus, if any, shal] be expended for the public benofit of the 
inhabitants. The town boards have also the privilege of levying 
for municipal purposes & borough rate, which is now assimilated 
to the county rate, andcan only be imposed when a deficiency is to 
be made good. The town corporations are empowered to sue and 
“be sued. Charitable institutions aro no longer administered by 
the town, but by special trustees appointed by the Lord Chan- 
cellor. In their financial administration the towns aro controlled 
-by the state government, having to transmit annually to tho 
home secretary veports of their expenditure, to be laid before 
both houses of parliament. It is provided, also, that generally, 
and subject to certain exceptions, the council shall not sell or 
mortgage the land or public stock of the borough or demise them 
for move than a certain term, Bye-laws do not come into force 
until forty days after the passing thereof; and a copy is to bo 
transmitted to the secretary of stato, Within said forty days the 
Queen in privy council can set aside any bys-laws or separate 
clauses thereof. On petition of the inhabitants vesiding in o 
district addressed to the privy council, the Queen may grant a 
corporation to localities not hitherto incorporated. 
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CHAPTER VI. 
THE METROPOLIS AND ITS PRESENT COWPORATION. 


Police Courts—Metiopolitan Pohee.—Bonrd of Works.—-City Corporation. —Survey 
of the Corporation at large. 


Tun vast agglomeration of communities constituting modern 
London, and comprising nearly 3,000,000 of inhabitants, or more 
than one-seventh of the entire population of England and Wales, 
does not possess a corporation in common, Certain institutions, 
however, originating out of necessity, have been established, 
which, to a certain extont, are of general application throughout 
the metropolis. Fi 

I. Towards the close of the last century, it became apparent 
that the powers of justices of the peace were inadequate for the 
requirements of the metropolis. With the exception of the City, 
London was accordingly divided into twenty-three district courts, 
presided over by as many stipendiary magistrates, barristers of 
seven years’ standing being appointed. These magistrates hold 
office during good behaviour, and, like stipendiary magistrates 
in other towns, ave invested with judicial but not ministerial 
authority; they have also power to punish constables for infrac- 
tions of duty. 

II. The unsatisfactory condition of the London police induced 
Sir R. Peel, in 1829, to inaugurate, under the ‘ Metropolitan Police 
Act,” a system modelled on that of the continent. At the head 
of this body is placed a chief commissioner, with two assistant 
commissioners nominated by the home secretary, and constitut- 
ing the sole central police board for the entire metropolis, with 
the exception of the City. To cover the charges incidental, a 
police-rate may be imposed on the entire police district, the 
Treasury bearing one-third of the expenses. The City has its own 
commissioner appointed by the common council, under approval 
of the home secretary. The commissioners have co-ordinate 
jurisdiction with the magistrates, appoint the subordinates, and 
have the privilege of proposing persons for the higher posts ; 
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they suspend policemen from their functions, haye the right of 
supervision over cabs and carriages, and issue regulations relative 
to the traffic in markets and streets. Outside the city there are 
5807 police officers under # superintendent inspector. A mere 
penalty of £5, or one month’s imprisonment, is inflicted in caso 
‘of vesistance to ox assault committed on policemen; this mild 
systom has, however, ‘beon found to answer completely in 
London.* ; 
IIL. By the “ Act for the’ botter Local Management of tho Me- 
tropolis,”’+ a permanent central board has been constituted, tormed 
- € The Metropolitan Boprd of Works.” The members are chosen 
from the district boards of works and from the city boards; itis 
presided over by a chairman, with a salary ranging from £1500 
to £2000, ‘The board superintends tho repairs and erection of 
all public. buildings, the paying, lighting, sewerage, and laying. 
out of streets, and carries out improvements generally. By 
means of bye-laws it may likewise inflict penalties ranging up 
to £2, and, with the consent of the home secretary, may effect 
expropriations. In matters relating to charges or poualties 
imposed, appeal lies to the quarter sessions, The local board of 
works of ‘the parish and tho district boards have analogous func. 
tions; parishes having over 2000 registered householders aro 
apportioned by the commissioners into wards; in each parish 
there is an auditor of accounts as well as a special board chosen 
by ballot. Lvery ratepayer who has resided in the parish ono 
year previous to the clection is entitled to vote, One-third of 
those elected retires annually, The individual boards consist of 
18 to 120 members; many parishes constilute but one district— 
the governing body being chosen from the several pavish boards, 
The subordinate bodies can only raise loans with consent of the 
metropolitan board; they are empowered to pass bye-laws, but 
appeal lies from their decisions to the Metropolitan Board of 
Works, which, in such event, appoints a committee of inquiry. t 
IV. The fire-ongine system is an affair that concorns the 
parish ; the same holds good , with regard‘ to London at large, 
The general inadequacy of tho system, especially as to the metro- 
polis, induced the great insurance companies, as far back as 1820, 
to help themselves in right English fashion. Tire-engines were 
* Gneist, ii. 444, s { Statutes at largo, 1685. 
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constructed which might be depended on, but as each company 
generally acted for itself alone and with its’ own employés, little 
real advantage resulted from the new arrangement; unity of 
purpose and energy of action were wholly wanting. A better 
organization, ably devised and manfully carried out, was ulti- 
mately achieved by Myr. Braidwood, whose heroic death in the 
discharge of his perilous duties isdresh in every memory. The 
respective companies had placed their engines and firemen under 
his: control, and although he had but a small brigade, consisting of 
120 men, af his disposal, he achieved great things. This organi- 
zation, however, does not in any way depend on the government ; 
the only “ official” fire-engines are those of the parish, whose 
efficiency cannot be taken into account. . 

V. Certain modifications have been introduced into the city 
of London corporation by the Municipal Corporation Act. The 
corporation is based on the old trade companies. By birth in the 
city, apprenticeship, and purchase, the privileges of a “ freeman”’* 
are obtained. Several trades can only be exercised in the city by 
becoming a member of a company. Twelve companies bear the 
title “honourable ;””»in each company there is a select body styled 
“the livery’? By payment of a certsin sum any one may become 
a liveryman, excepting in the companies of apothecaries, cloth- 
worker$,-ald stationers. A. citizen is termed a “freeman,” and, 
unless he has received the honorary “ freedom of the city,” may be 
compelled to take up the livery. The fact of being a member of a 
livery merely grants a title to the rights of burgess, which are 
attained on payment of certain fees, A freeman is not subject to 
impressment, may discharge the office of a broker, and enjoys 
other small advantages, T'reemen and liverymen form the “ court 
of commou-hall,” which body proposes two candidates for the 
office of lord mayor, elects the sheriffs, the city chamberlain, the 
auditors of accounts, and other functionaries; the aldermen are 
ew officio members. 

Any freeman or householder rated at £10 may vote for mem- 
bers to the common council and the body of aldermen; for the 
election of the members of the council the electors record their 
votes in the twenty-six wards of the city, annually, and for an 


* Although the torm Baron as well man whatsoover. The freemen of the 
as Peer has begn by common usage ap- City of London, York, and other places, 
propristed to the lords of parliament, yot are often styled “ barons” by the old his- 
anciently it was used to signify any free- _ torians, 

a 


THE METROPOLIS AND ITS PRESENT CORRORATION, 871 


alderinan whenever # vacancy occurs; the aldermen who preside 
over the respective wards are elected for life. The lord mayor is 
elected annually on 29th September by the aldermen, Tho fol- 
lowing is the mods of ‘conducting ’the election. The lord mayor, 
recorder, aldermen, sheriffs, and other city officers, being in their 
- respective situations, in the. place where the court of hustings is 
usually held, the town-clerk dictates to the common-crier the nsual 
proclamation. Tho recorder then advances towards the front of 
the hustings, and informs the persons of the livery who are assem: 
bled, that they, of old custom, know the cause of their assembly 
and meeting together, is for the purpose of returning two fit and 
able persons to the lord mayor and aldermen, for one of them to 
be chosen lord mayor for the year ensuing. The course then is: 
the actual ‘lord mayor, recorder, and aldormen retire to an inner 
chamber and there remain, with the doors closed, until the restlt 
of the show df hands be brought to them, loaving the common- 
serjeant, tho sheriffs, the town-clerk, and other city®flicers on 
the hustings to carry on the proceedings. Tho common-serjeant 
then states shortly to the livery, to the effect of what the recorder 
has before said, and to put them in mind of the order to be 
observed in the nomination ; namely, that he will havo tio read over 
to them the names of those aldermen who have served the office 
of sheriff, and have not served the office of lord infayor; after 
which the names will be put separately to them by tho common- 
orior, and then they will be required to hold up their hands to 
show upon which two of the said aldermen their nomination may 
fall, and these two are to be then roturned to the mayor and 
aldermen to select from, Itis then open to any voter to propose 
for the office a properly qualified candidate, and the nomination 
proceeds, It is customary to exhibit the names of the several 
aldermen on a board, as they are respectively named, in ordor 
to insure the names being known; and a show of hands being 
taken, the sheriffs declare the two names on which the majority 
has fallen. The aldermen finally select the mayor, their choice 
being usually determined according to the senioxity of the can- 
didates, The election of sheriffs often gives rise to a severe 
contest between fwo or more candidates—the election, by reason 
of the number of voters, often extending over many days. The 
voting takes place in public. The lord mayor presides over 
the court of common-ha]l and the bédy of aldermen; he is the 


973, THE RNGLISE CONSTITUTION. 


“first ‘justice ofthe peacd, * head of-the city, militia, justice of 
the. crixtinal court of the Old Bailey, and honorary member of 
the Oentril Criminal Court. ‘Two sheriffs ave elected dnnmally for : 
the city, and coystiftite “the sheriff for Middlesex.” The sheriff’s 
count of Loridon is still ‘concerned with the settlement of civil 
disputes. of an unimportant character. Coroners for Tiondon and 
Southwark’ arq elected foy life, A’ recorder of the.city, a y, stin- 
guisliod barvister ‘is appointed by the body of aldermen, and is 
only removable by the courts of law; he'is a judge of the Central 
Criminal Cours, and presides in the mayor's court, The chamber- 
Jain is elected, for life by the court of commion-hall, F 

The aldermen may reject persons who ave elected to their body; 
an appeah Ties, however, to the, Queen’s Bench, Aldermen are 
justices of the’peace, and two of them sit at the court held ati the 
Guildhall, The common council has a determining voice respect- 
ing the administration of the city revenues, appointing standing 
committoos for the purpose. In the several wards the aldermen, 
with the common councilmen of the district, constitute a special 
local board. 

The city police is now organized like the police of the entire 
metropolis, Tho charges for its administration are raised by a 
police-rate, Tho city has no direct action on the poor adminis- 
tration, which is confided to twenty-seven poor-law unions. The 
paving, water supply, and cleansing of the streets aro attended to 
by special boards. Such, in broad outlines, is the local govern- 
ment under which one-seventh of the British citizens are content 
to live. 
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Size oa the Countigs. —Duvisfoks Prisons. —Tunatio “heyiuins, county Rates — 
Rates for Speoial Purposes, ‘ 


Trp counties, by reason of their histério folmation, are ‘still wm- 
equally ajportioned. Sussex’ contains 65; Dorast 48, Yorkshive 
26, and Lancashire 6, hundreds. Since the Boundary Act (7 and 
8 Vict. ¢. 61), the county boundaiies may be re-arrangetl, ithe 
county of York has long been dividéd" into spectal districts or 
ridings——a corruption of “ trithings,” or districts comprising three 
hundreds under a “ trithing-reeye.””’ The North, Wes}, and Hast 
Ridings constitute special districts, both for the police and the 
militia, In Lincolnshire the divisions have only separate police 
administration, From time immemorial, England has possessed 
40 and Wales 12 counties, 

Since 9 Geo, IV. o. 48, the hundreds may be newly appor- 
tioned by the quarter sessions, and receive tho name of divisions ; 
they are police administrative districts, By 6 and 7 Will, IV. 
c, 12, it is enacted that the divisions and poor-law unions shall be 
conterminous, 

The prisons belong fo the sovereign ; no prison can be orected 
. Without consent of the sovereign.- The right of having » special 
prison is granted by way of franchise; but as far back as the 
parliament of Marlebridge, seignorial prisons were forbidden,* 
21 Vict. c. 22 sbolished the remaining seven franchise prisons, 
Eyery county is now bound to maintain a jail and house of cor- 
rection, which ave inspected by the visiting justices of the peace 
deputed at the quarter sessions; the home secretary likewise 
appointing five inspectors. The prison officials a10 appointed at 
quarter sessions, : 

Counties and towns can be compelled to efect lunatic asylums 
in conformity with 16 ond 17 Vict. c. 97. Justices of thd peace 
constitute © committeo of visitors, and ave bound periodically to 

* Coke, Fust., ti. 705. 
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inquire into the condition of these asylums; the charges for their 
majntenayce are to be paid by a rate levied on the county or 
borough. ce 

Charges for the prosecution of criminals, for'jails,. courthouses, 
and the police, are paid out of the county rate, which is levied like 
the poor-rate, and is leviable even where uo poor-rate exists, 
The churchwardons and overseers of the poor receive them from 
the high-constable of the hundred, and the latter from the col- 
lectors appointed by the justices of the peace. By 55 Geo. III, 
co 51, justices of the peace at the quarter sessions may impose on 
counties, for all past and future legal purposes, similar and other 
rates. Since 7 and 8 Vicd. c, 88, the board of guardians claim 
the rate from the county treasurer. The rates are imposed by 
justices of the peace in open court ; they compel payment by war- 
rant of distress, and are not bound to give in a statement of 
accounts, Such arrangements can only be accounted for on reflect. 
ing that justices of the peaco pay the highest rates in the county, 
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FUNCTIONS OF JUSTICES OF THD PEACE, 


Appointment.—Consorvators of tho Penco.-Sureties for the Penco and for Good 
Behaviour. —Ministorial Authori ‘ity ~—dudioinl. Summary Jurisdiction —Honsos 
of Correction —Proliminary Expmination, Disputes Relating to Arredra! of 


Tithos. 


“Justices of peace are judges of record, appointed by the 
sovereign to be justices within certain limits for the conservation 
of the peace; and fox the execution of divers things comprehended 
within their commission, and within divers statutes committed to 
their charge.’* On the recommendation of the lord-lioutenant 
or other influential persons, justices for counties, ridings, aud 
divisions are appointed by the crown, through the Lord Chancellor, 
from the class of well-informed country gentlemen of good means, 
who, by the dignity of their station and habits of business, are 
qualified to discharge efliciently the duties of this honourable office, 
Generally speaking, any country gentleman on atteining his majo- 
rity, and making formal application to the lord-lieutenant, is 
appointed, in due course, justice of the pence, irrespective of the 
fact of his being “ whig” or “tory.” ‘To the class of landed pro- 
prietors invested with the office, are added rich morchants retired 
from business, lawyers, clergyman, and capitalists,t They are 
usually appointed for the entire county, but in Yorkshiro, only for 
the riding, in Bly for tho island, in Lincolnshire for the division, 
and in the franchises, e.g., the “ Cinque Ports,” for the extent 
of the district. t 

On receiving the writ of “Dedimus potestatem,” they are 
invested with official powers, and are authorized to bear the title 
of “justice of the peace;” their appointment is forthwith sig. 
nified to the clerk of the peace, and the oath of “ estate” is taken. 
Any person acting ag justice without the property qualification, 
or without haying taken the oath of estate, is liable to a penalty 


é 
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of £100, recoverable by action. The oath of office is likewise 
taken, and the oaths of allegionce, supremacy, and abjuration, 
which latter are constituted into one form by 21 and 22 Vict, 
oc. 48. In lieu of the sacramental test, a declaration is ‘made’ 
conformably with 9 Geo. IV. c. 17, to the effect, that thay 
will not employ their authority to the detriment of the Church 
Established. : 

According to a parliamentary return, there are about 18,000 
justices, 8200 of whom, including the 1300 stipendary magistrates, 
are actively engaged i in administering the arduous duties of the 
office. Hence it is apparent, that thero is no lack of district. 
courts to deal summarily with smaller offences,* Justices of the 
peace actively engaged, even when not of the quorum, have to 
provide for the maintenance of the peace, and in that intent, may 
resort to preventive measures, may order porsons ir flagranti to 
be arrested, and issue warrants of commitment; are bound to 
disperse riotous and unlawful assemblies, and keep the highways 
free from beggars and vagabonds. One justice, on complaint 
upon oath that, from threats uscd towards the complainant he 
fears that some person will do him a personal injury, may 
issue his warrant or summons if he thinks sureties ought to be 
given, “Upon the party being brought before a justice, the 
complaint is read over to him and he is asked, if he havo any 
cause to show why he should not give the roquired sureties. 
The party complained of cannot be allowed to controvert tho truth 
of the facts stated in’ the complaint ; all ‘ho is allowed to do is, 
to show that the complaint is proferred from malice only, or 
explain any parts of the complaint that may be ambiguous.” 
Should ,the defendant refuse to enter into recoguizances, or find 
qureties to keep the peace, or to be of good bohaviour, ho may 
be committed to prison, and there detained for twelve calendar 
months from the time of commitment. The amount of the recog- 
nizance is usually determined by tho condition in, life of the 
parties and the circumstances of the case, A liberate may bo 
granted if, after committal, the party find sureties. As a rule the 
avoused is only required to give bail to appear at the quarter 
sessions ; in default of finding bail he is remanded to the quarter 
sessions next ensuing. On demise of the crown, the obligation 


* Gneist, ii, 188. 13 Arehbold, yol, i, 843, 
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to’ give bail determines. A superior court of law may, at the 
instance of the accused, dispense with the obligation to find bail. 
On proof of the conviction of the party bound by recognizance, 
of any “offence which is a breach of the condition of such recogui- 
zauce, the courts of general or quarter sessions may declare it 
estreated. Peers of the realm can only be held to bail by the 
Quesn’s Bench or Court of Chancery.* 

. Within the county for which they are justices, all justices of 
the peace are, ex officio, guardians of the poor and may, if so 
inclined, act as guardians, Two or more justices have the office 
of allowing the rate, which is an act merely ministerial, and hence 
they may sign separately. If the declaration at the foot be signed 
by the overseers, they are bound, and may even be compelled to 
sign it by writ of mandamus. If they direct payment of the rato, 
it may be levied immediately on the goods of the defaulter under 
a warrent of distress, and in default of distress, two or moro 
justices may issue their commitment of the offender to the com- 
mon jail or houso of correction. The justices examine tho ac- 
counts of overseers of the poor at tho close of the official year; 
make orders for removal of the poor, previously taking evidence 
as to the settlement, but they cannot make an order out of the 
county for which they are acting, even though they be justices 
ofthe adjoining county as wollas ofthat in which they act, Appeal 
lies to the quarter sessions, which may either confirm or annul 
the order of removal ;+ and in difficult cases may refer to a court 
of law “to grant a case.” Should tho quarter sessions have 
finally determined, there is no further remedy, Tn their ministerial 
capacity, justices receive information or complaints for indictable 
offences triable at quarter sessions or the assizes, and for offences 
determinable summarily. The proceedings in the matter of sums 
mary convictions have been newly regulated by 11 and 12 Vict. 
ce. 48, In many cases the defendant may cither elect to be tried 
summarily by the justice of the peace, or, in the ordinary way, by 
means of a jury, Where tho statute does not otherwise provide, 
one or more justices can only imposo a penalty of £5 or three 
months’ imprisonment, They are empowered to remit, according 
to circumstances, one-half or one-third of the ponalty, and, in 
matters of trifling import, to refrain from punishing altogother— 


* BL, iv, 251-254, 4 BL,» 364, 
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the principle, “de minimis non curat lex,” having, from time 
immemorial, been a guiding principle in this country. 

The complaint for an order, or information for an offence, upon 
which the justices have authority by law to make an order upon, 
or convict, the defendant is heard, tried, determined, and adjudged 
in open court, The party complainod against is admitted to 
make his full answer and defence, and to have the witnesses 
examined and cross-examined by counsel or attorney, but if re- 
presented by attorney the defendant cannot himself be heard. 
Where the justice has determined summarily, appeal is allowable 
to the quarter sessions, unless excluded by the statute. Appeal 
never lies against an acquittal, the second judge being bound by 

ithe matter of fact as settled by tho judge first determining. In 

matters relating to the rates, appeal lay formerly, per saltwm, to 

a cow’ of lay, it is now in the option of the party objecting to 

_ appeal either. to one of her Majesty’s courts of record at West- 
minster, or to any court of general or quarter sessions. 

The 11 and 12 Vict. c, 42 (Jervis’s Act), entitled ‘An act 
to Facilitate the performance of the Duties of Justices of the Peace 
out of Sessions with respect to persons charged with Indictable 

’ Offences,” regulates the procedure antecedent to, and on the pre- 
liminary examination and, committal of accused persons for trial, 
The general rule ig, that tho offences must be inquirdd into in the 
county and district where they were committed, by justices of that 
coynty or district, An indictment may be preferred at the court 
having jurisdiction to try it, without previous investigation kefore 
‘justives. By 22 and 28 Vict. c, 17, no bill of indictment for per. 
jwy, subornation of perjury, conspiracy, obtaining inoney, or other 
property by false pretonces, keeping a gambling;house, or a dis. 
ordorly house, shall be presented to, or found by any grand jury, 
unless the prosecutor, or other person presenting the indictment, has 
been bound by recognizance to prosecute or give evidence against, 
thd ‘person accused of such offence, Amy person may prefer the 
charge, but the informant or witness taust know something of the 
‘facts of tho case from his own knowlédge. The practice is to 
take the information, by way of deposition, in the'first person, 
setting forth the facts briefly. By 81 Bliz. ¢. 5, no one is ad- 
“mitted as prosecutor who, by veason of a felony committed, has 
become incompetent. If the party accused has not been taken 
in flagranti, the informant has ordinarily to make his deposition 
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on oath, The room or building in which the examinations and 
statements are taken, is not to be deemed an open court, and 
the justice may order that no person shall have access to the room 
or building, if it appear to him that the ends of justice will be 
best answered by so doing. If a primd facie case is made out 
against the prisoner by witnesses entitled to credit, the justice 
has no discretion whether he will or not commit the accused for 
trial, The nobdile officiwm of the judge always naturally induced 
the justice, when hearing a charge preferred, to warn the accused 
against making any statement which might tend to incximi- 
nate him in case of further proceedings, That which was, ere- 
while, a matter of feeling, has now been rendered obligatory by 
11 and 12 Vict. c. 42. The accused party, should not be desired 
to plead, nor asked whether he is guilty or not guilty, but should 
be duly warned that what ho says will be taken down in writing, 
and may be given in evidence against him upon his trial; that he 
has nothing to hope from any promise of favour, and nothing to 
fear from any threatwhich may have been holden out to him to 
make any admission’ or confession of his guilt, If the evidence 
is insufficient the acoused is discharged; if incomplete, he is 
remanded to a future day, or. bailed. The period of romand is 
never to exceed eight clear days, and it is made by a warrant of 
commitment. If the remand be for a time not exceeding three 
clear days, the justices may verbally order the constable, in whose 
custody theaccused party is, to bring him before them, even 
before the expiration of remand. Prosecutor and witnesses may 
be bound, under recognizance, to appear on the remand day ;' 
should the avithesses not appear, the recognizancos would not bo * 
estraated. Witnesses disoboying the summons, or refusing to be 
examined, may be committed to the common jail or house of cor- 
rection for seven days, . 

The jurisdiction of justices is ousted where property or the 
title to a corporeal or incorporeal hereditament is in question ; 
if they intermeddle, action lies against them and the officers who 
exeoute their orders. Upon any forcible entry, however, or 
forcible detwiner after entry into any lands, the justices have 
power to summon a jury to try the entry or dotainer complained, 
of, the judgment in ejectment being inerely a recovery of the 
possession, without prejudice toi the right, as ib may afterwards 
appear even between the parties. ‘Tithes which have nob been 
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commuted for a rent-charge:me recoverable before two justices 
in patty sessions ; if not paid within twenty days after demand, 
; by distress ; in default of distress a commitment ito prison “for 
three calender months without hard labour may be made out, 
The judicial functions of justices exténd, ‘furthér, to the hearing of 
complaints for wagos due to servants in husbandiy not exceeding 
£10, and to artificors, handicrafismen, miners, pitmen, keelmen, 
and potters, not exceeding £5, On proof, they mako an order for 
paymont, and in case of refusal cr non-payment, ‘by a distress of 
the goods or chattels of the master, A justice may nominate 
Feferees in disputes betweon' the masters’’and workmen in any 
trade or manufacture, or decide the dispute himself, Any sea. 
man or apprentice may sue in 4 summary manner for Any wages 
duo nof oxceedmg £50 over and above the costs of any ‘proceed. 
ing for the recovery thereof, and every order made by the justices 
aoting inf or near the place at which the ‘service has terminated, 
vshall be final, They further adjudicate upon disputes between 
Imidlords and tenants’ a’ to the fariess of paYdchial rates, and 


disputes between members and officers of building and friendly, 


societies. 

It is w general rule of great antiquity, that “ no action will lie 
‘against a judge of record for any actioh dont by him in the 
‘exoroige of his judicial functions.” ‘In thé imperfection of 
ltmman naturo,” says Tiprd Tentérden, ‘it is better that aii indi- 
vidal should auffor o. trong than that the couré¢ of Justice should 
be ighpodlod, and fettered by constant ‘arid porpéttial xestrnints 
and apprehensions an the part of those Who * avo to *adininister 

it” Ty edses whore justices of the peace. have either. nd juris: 
diction or exeéed thoir javisdiction, they ‘will be liablé in damages 
fo the Barty aggrievéd. * Wor ‘art act within their juviadiétion no 
action will lie, unless the pdt coniplained. of was done malidiously 
and without reasdnablé' or probable cause. -“ If the hob of the 
magistrate i is dohe without Jurisdiction, it is a trespass, if within 
th jurisdiction K the action , resis upon the corfuptnéss of" motive, 
aid fo ostablish this, the’ aot must be shown t be malidious* 
By the 11 and 12 Vict. ! 44, Intitled, A ‘An’ act to Protect Justices 
of the Desite from Vexatious Actions * for ‘dota dong by them in 
Execution of their Office,” aig is enacted that no action “shall he 
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commenced agdinst a justice of ‘tha peace for shine done by 
him, in the execution of his office, until one calendar month at 
least after a notice in writing’ of such intended ‘action shall haye 
been delivered to him.” And no action can “be brought against 
any justice of the peace unless the same be commenced within 
six calendar months next after the act complained of shall have 
beon committed. Where a discretionary power has been given 
by any act of parliament, no action shall be brought by reason of 
the manner in, which the justice shall ‘have exer cised his discretion, 
in the execution of any such powet. Whénover the powers vested 
in justices of the peace are exertéd from corrupt or personal 
motives, they may be proceeded against by indictment and crimi- 
nal information, “They are, indeod,” says Chief Justice Abbott, 
“hike any other subject of this kingdom, answerable-to the lan 
for the faithful and upright discharge of their trust and duties,’ 
But whenever they hayé been challenged on this head, either” "by 
way of indictment or criminal information, the question hea always» 
been, not whether ‘the act done might, ¢ tipon full and mature fat | 
-vestigation, be found strictly right, but from what motive if finds 
proceeded ; whether from dishonest, oppressive, or corrupt mo- 
tive, under high, fear ‘and favour may generally be indluded, or 
from migtaké or error. In the former oage’ alone they have* 
become objects of “punishniont,, To’ punish as a criminal any‘per-* 

son whe, m*tho “gratintous exérciso of & public’ trust, may have 
fallen into error or mistake, belongs only to tho despotic mo of 
an éuslaved poople, and i is wholly abhorrent from’ the juvigpru- 
dende of,thig kirigdom,” - 
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CHAPTUR IX, 


SDSSIONS OF THE PEACH. © ~ 


Petty Scssions ~Speoial.—Concral —General Quaiter Sessions.—ILow Summoned,— 
ry Quarter Sessions a Court of Appeal. 


A. nunon of magistrates’ or court of petty sessions is formed by 
the periodical meetings of jpstices of peace of boroughs, or of 
counties, ridings, or divisions, for the execution of those powers 
which aye confided to them by thei comntission, or by, charter, 
and by numerous statujes. Two or more justices meeting in the* 
same place for the execution of some power vested in them by 
the lai, conétitute a petty session, which may be held on their 
there ,private agroement, anywhere in the division, oxcepting 
whore the’statute giving cognizance of the offence requires that: 
it be held at the “usual place.” It is customary to hold petty 
sessions at one place only, on regularly appointed days of meet- 
ing, to hear, try, and determine those summary cases which are 
directed to be hedrd and determined “in petty sessions for tho 
division.” In counties the chief town of the division and the 
principal inn or’ town-hall, is uscd for the place of meeting. 
Whore there are not proper places for holding the petty sessions, 
the borough or county may provide a proper building, the ex- 
penses to be paid out of the county-rato or borough-fuhd. The 
occasions for holding petty gossions aro very numerous; but the 
post important i is the bailing of persons- accused of felony, which 
may, be done after a full hearing of evidence on both sides, if 
thére appear sufficient grounds for allowing bail. Although many 
cases of summary convictions may be heard by one justice ouly, 
where the concurrence of two justices is binding and conclusive, 
the judgment of one justice may bo the subject of appeal to 
quarbor sessions, “ With regard to the power of the justices iin, 
sessions to originate convictiqns on penal statutes, the rule laid 
down by Holt, C. J., is, that if authority be given to two justices 
to do an act, and from that act there is “no appeal, it may com- 
menee at the sessions, buts if ,art appeal be given, it cannot 
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begin there.”* The special sessions is a' meoting of the justices 
of a division of 9, county, a riding, or a borough, holden on a par- 
ticular occasion, for the execution of some given branch of their 
authority, after reasonable notice to all the justices resident within 
the division, etc., has been sorted personally or by post. Several 
special sessions are required by law, to be holden at stated periods 
as, for appointing overseers of the poor, on the 25th March, or, 
within fourteen days after; ; for licensing ale-houses, between 20th 
August and 14th September, except ‘vhere otherwise directed ; 
and to appoint days for holding the,special session for, exe- 
cuting the purposes of ‘the Highway Act. ‘four times a ’year 
the justices , acting in every petty sessions’ division hold a special 
session to hear appeal against poor-rates, and on some day after 
24th Mav ch, and before 8th April in each year, they hold. special 
session for the appointment of parochial coustables. Within the 
last. seven days of Soptentber a special session iq held for r0~ 
viewing’ “and allowing the list of persons qualified to serve on juries 
in each parish; and in Jyly, ond at any other time, foy licensing 
pergons to deal in game. In other casos, such as making’ orders 
for damage by rioters, and for expenses of special constables; for 
appointing high constables; granting theatre licenses, pada | 
contributions from overseers, the special sessions may be convone 
as the occasion may arise. A general sessions is a court of record 
holden before two or ntore justices, one being of the quorum, for 
execution of the general authority given by the commission of the 
peace, and by certain siatutes, may be bdallod by any two justices 
within the jurisdiction, one boing of the quorum, or by the custos 
rotulorum and oné justice, but not by one justice or by tho custos 
rotulorum alone. Lhe court of general quarter sessions is that 
kind of general ‘session's ,held under authority of the commigsion 
of the peace by twd or more justices, one being of tho quorum, 
ats gorhe place within the county, fixed by their precept, in the 
first full week after.the 11th of October, 28th December, 81st 
March, and 24th June. Tho justices at the Epiphany’ Sessions 
are authorized to appoint two justices to fix them’ go, as ‘hot to 
‘sinterfere with the Easter Assizes. It is a court of oyer and ter- 
miner, and a court of record. * 
By the 5 and 6 Vict. c. 88,%entitled “An ack to define the 
Jurisdiction of Justiceg in General' and Quarter Sessions of tho 


* Paley On Convitions, 82. 
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Peace,” reciting, that it is expedient,.that the powers of justices in 
, gerteral and quarter sessions pf the peace with respect to the trial 
of offences be bétter defined, it is enacted, that neither the jns- 
tices of the peace acting in and for any county, riding, division, 
or liberty, nor the recorder of any borough shall, at any sessions 
of the peace, try any person for any treason, murder, or capital 
felony, or for any felony which, when committed by 4 person not 
previously convicted of felony, is punishable by-transportation be- 
yond the seas, or for misprision of treason, offences against the, 
queen’s title, prerogative, person, or. government, or against 
either house of parliament; offences aubject to the penalties of 
premunire, blasphemy and offences against religion ; administer- 
ing or taking unlawful oaths; perjury and subornation of perjury ; 
«forgery ; ; unlawfully and maliciously setting fire to ovops of corn, 
grain or pulse, or to any part of a wood, coppice, or plantation of 
trees, or to any heath, furze, gorso, or fern; for bigamy and 
Offences against the laws relating to marriage, abduction of womon 
and girls; endeavouring to conceal the birth of a child; offences 
against any provisions of the laws relating to bankrupts and 
insolvents; composing, printing, or publishing blasphemous, 
seditious, or defamatory libels; bribery ; unlawful combinations 
and conspiracies; stealing, injuring, ‘or destroying records or 
documents belonging to any court of law or equity; stealing, 
destroying, or concealing wills or documents relating to the 
title of realestate, or to any interest in Idnds, tenoments, and 
hereditaments, 

* By 14 and 15 Vict, c. 55, the generalyor quarter sessions 
holden in and for the cities of London and Westminster, the 
liberty of the Tower of London, the borough of Southwark and 
the, countios of Middlesex, Hssex, Kent, and Surrey,, are placed * 
in the’ same position as to their jurisdiction to try prisoners at the . 
general and ‘quarter sessions of the county. The quartdér ses- 
sions have powor to try all indictable offences, whether at coni- 
mon law or orgated by statutc, unless there is some ‘special 
direction’ that an offence shall bo heard and deterntined by another 
court. 

As a court of appeal many other mattors have been made “ 

cognizable by quarter sessions, pursuant to various statutes,* 


* An gppeal from the conviction of common might, but of special Provision. 
Justices to the sessions 1s not a matter of —Paley On Bante p. 295. 
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relating mainly to fitondly sociotios, appointing inspoclors of 

woights and measuros, districl surveyors of highways, tho licvus.- 
ing ond conduct of publicans, tho soltloment and maintonance of | 
tho poor, tho accounts of ovorscors, and survoyors of tho highways, 

basiardy, vagrancy, otc. Oonvictions and orders of magisiratos 

avo likewiso often mado tho subjeot of appoal to the qnartor 

sossions, Tho Tlighways Act and local avis rolating to canals, 

ote,, havo ompoworad shorifls to onpanol jwies ab quarter 

sessions for tho trial of quostions concorning tho slopping or 

divorting voads, componsation for damagos by widoning ronda, 

taking wator from mills, oto.* 


* Diokonson, Quarter Sessions, 
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CHAPTER X. 
COUNTY POLICE. 
Constablos.—Assault Committed upon. ~Special Constables. 


Stncn the disuse of the sheriff’s tourn, the right of appointing 
chief constables has devolved upon the general body of the 
justices of the county, to be exercised in their quarter sessions, 
The chief constable may serve for more than one county, and 
appoint superintendents of divisions and petty constables, subject 
to the approval of the justices. ‘I'he chief constable is bound to 
attend each quarter sessions and make quarterly reports and 
monthly returns of the disposition and number of the force, based 
on those transmitted by the superintendents of divisions, 

By 5 & 6 Vict. c. 109, parishes are empowered to appoint 
one or more salaried constables, the allowance to be fixed by the 
quarter sessions, subject to the approval of the secretary of state. 
Justices in petty sessions assembled may grant an order on the 
overseers of the parish for the fees payable to the constable under 
the allowances settled by the quarter sessions, for the performance 
of any occasional duties, for which the payment is not by law 
charged upon the county rates. The production of the justices’ 
order is sufficient to warrant the amount, when paid, being 
allowed in the overscer’s accounts without further inquiry, A 
paid constable may be dismissed for misconduct by the justices 
of the division in petty sessions assembled, The chief and other 
constablos are disqualified from voting at elections for members 
of parliament, are to exercise no other employment, and are 
exempt from serving on juries, The fees received by constables 
are to be paid over to the treasurer of the county in aid of the 
police rate, 

By 19 & 20 Vict. c. 69, the chief and other constables are 
to have the like powers in boroughs as borough constables have 
in the county; but by 22 & 28 Vict, c. 32, they are not to be 
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required to act in boroughs having a separate police establishmont, 
except in execution of warrants of justices of the county, or by 
order of the chief constable or superintendent, 

The counties may be formed into polico districts, cach district 
paying its own constables. Tho justices .at quarter sessions are 
authorized to make a polico rato, to be levied and collected with 
the county rate, Station-houses and strong-rooms aro to bo pro- 
vided, and tho cost defrayed out of iho police-rates, for which 
purpose money may be borrowod on tho credit of such rates, On 
certificate of the secretary of state that. an oflicient polico has hoon 
established in any county or borough, one-fourth of tho charge for 
the payment and equipment of the force will be paid by tho 
treasury, but not to any borough whose population does not ox- 
ceed 5000, and not consolidated with the police of a county, Tho 
home secretary is ompowered to issuo binding rnles for the 
management of the forces; such rules are, howover, lo bo laid 
before parliament for its information, Tho crown may appoint 
inspectors for inquiring into the stato and officiency of the police 
in counties and boroughs, 

. Upon oath of any credible witness that any tumult, riot, or 
‘felony has taken place, or is reasonably approhonded, and that the 
ordinary officers of the peaco aro not sufficient, two or more 
justices of any county, riding, or division may, by precept in 
writing, under thoir hands, appoint as many special constables 
as they may deem necessary. ‘Tho secretary of stato may direct 
the lord-lioutenant to cause special constables to bo appointed, 
whether the persons aro exompted ornot. If no timo bo limited 
in the precept, they are to continue in offico until their appoint. 
ment is suspended. Any person appointed a special constablo, ' 
and rofusing to take the oath, or noglecting to appoar at the time 
and place summoned to take the oath, is subject to a penalty, 
Jeviable by distress, and in default of distress, to imprisonment ; 
with or without hard labour for a term not excecding one calen-* 
dar month. Any one assaulting or resisting a constable whilst ' 
in the execution of his office, or promoting or encouraging any | 
one to do go is liable to a penalty of £20, or imprisonment for one | 
calendar month, with or without hard lebour, or the affender may } 
be indicted. On the other hand, every constable is responsible 
for his official acts, and may be procoeded against by way of in. 
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dictment, ‘For infractions of law not of a graver nature, as woll 
as for breaches of discipline, the constables are subject to the 
jurisdiction of the justices. For acts done, bond fide in the course 
of their duty, they are not made accountable, and are protected 
against vexatious proceedings, 
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CHAPTER I, 
WISLORICAL SURVEY, 


Pariiamont tho Highest Governing Body in tho State,—Witenagomote.—Curie 
Regis—Inorensing Powor thoreof~Magna Charta.—The Right to Refueo Taxes, 
Deputies of the County.—Of ‘owns and Boroughs.—~Sopavation into * Upper” 
end “ Lower” House.—Deeline of tho Feudal Peorage.—Impotence of the Lowor 
House under tho Plantagenets.—Monoy Bills first to be Disoussad in the Lowor 
House,—The Soveroign’s Right of Legislation —Potitions,—Voles of * Want of 
Confidence.’—The Advisors of the Sovereign :omoved on Parliamentary Motion, 
—King and Parliament united againat Rome and the Clergy.—Openmg of 
Pavliament.— Mandates from Electors.—Libes um veto.—Weaknoss of Parliament 
under the Tudors,—Confliots of the two Houses under Elizabetl.—No Liboriy 
of Speech under Elizabath,—Taxes not lovied under the ‘Ludors without consent 
of Parliament.—Opposition against Ehzabeth.— Bill of Attainder,—Jamos T, and 
his Parliament.—Charles I.’9 Conflict with his Parhamonis.—Tnoreased power of 
Parliament under the Restoration,—“ Revolution," Bill of Righta—Supremaoy 
of Parliament.—Party Government.—-Mutiny and Soptennial Acta,—-Impotenco 
of tho First Tivo Goorges,—Atlompt by George IIT. to atvengthen the Prorogntive, 
— Alterations in tho Organization of Parliament since tho Keyolution, 


Tan “ Parliament” of England—* the King, Lords, and Commons, 
assembled at Westminster’”’—is the highest governmental body of 
the realm, 

The Anglo-Saxons possossed a great national council, witona- 
gemote, or “assembly of tho wise mon,” invested with the whole 
legislative powor of the community, consisting of tho most, dis- 
tinguished prelates, abbots, the oaldormen of cach county, and 
other noble and wise men of the kingdom. Tow they wore clocted 
is a matter of great obscurity. The king could make no law or 
impose any taxes without the consent of this groat council, which 
William of Malmesbury defines, “ gencralis senatus et populi con- 
ventus eb Edictum.’ The laws were enacted * Confirmations 
populi,” “ populus terra” having reference, most probably, to the 
proprietorship of land.* It is quostionablo whethor the smaller 


* Tach county being divided into conrts, was necessarily confiued to tho 
‘descriptions of persons, one possoseing landholders. As Jand was the only ori- 
the land as proprictara, and tho othor ginal possession of our Saxon ancestors, 
cultivating it as vassnls, the privilege of this species of proporty alone could on- 
attending the legislative aesomblics, aa title them to tho right of feemen.’— 
well as faving a share in the judioumry  Strutt’s Chron, of Zng., ii, 186, 187, 
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thanes formed part of this council. The towns, as such, were 
probably not “represented.” The Saxons appear mainly to-have 
enjoyed only a personal right of voting,.and yot to haye been 
acquainted with the system of “ delegation.”* 

The witenagemote, as well as the political rights of the Saxons, 
in great measure disappeared at the Conquest, after which no trace 
of a legislative assembly is to be met with, The “ curia regis” 
of the Norman kings was a council destitute of legislative 
authority, It ordinarily met during the court festivals, and was 
asked for “ advice” touching the more important requirements of 
state, The king arbitrarily summoned to these court-assembliey” 
whom he thought fit, the administration of justice being there 
attended to at the same time. These assemblies of tho barony 
were held simultaneously with the spiritual synods.{ The sove. 
reign assumed a right to summon the prelates in respect of their 
lay fees alone, and the clergy claimed the right to be taxed as 
such, ouly of their own gift and in their separate and distinct 
conventions. The general council which Stephen summoned 
in 1186 consisted of tho archbishops, fifteen bishops, the chancellor, 
three earls, two constables, two chamberlains, one dapifer, four 
butlers, and six barons, The smaller tenentes in capite seldom 
appeared, though owing suit to the king’s court rendered the 
tenant one of the king’s barons; frst, because the burthen of 
personal appearance was deomed very oppressive, next, because 
the sovereign did not look upon them with favourable eyos, be. 
cause of their dependence on tho great barons. 

On the disappearance of the poworful Norman princes these 
court assemblies gradually assumed importanco; Honry IT. fre- 
quently conyoked them to deliberate on important concerns of 
state. By Magna Charta the special right of taxation and legis. 
lation on the part of the barons was first recognized, and London 
was not, without the sanction of the barons, to pay any aids. The 
harona were to give their assent to all unusual imposts, and to the 
commutation of feudal services into money payments, ‘Tho greater 
barons, bishops, and archbishops were invited to the “ curia 
regis” by writ under the great seal, and the barones minores were 
summoned in corpore by the sheriffs. A body of twenty-five 


* Lapponborg, i, 577. . § Precedents and Councils of Eng- 
+ Hallam, I 4., ii, 822. land, Tntrod, xii, 
£ Hollam, Jf A, sii, 4, 
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barons, self-elective, among whom was the Lord Barer of London, 
were to be “ conservators” of the “Magna Charta.” ‘I'he barons 
‘made frequent use of their right to refuse subsidies, which wero 
deemed mere voluntary contributions, 

‘When King Henry III, (1287) alleged that ho had oxpended 
a vast sum of money on occasion of the nuptials of his sister with 
the emperor, he received by way of answer that ho had not con- 
sulted them about the nuptials, and could not punish them for 
his imprudence, In 1244, all subsidies were refused, and the king 
extorted one thousand five hundred marks from the city of London,* 

Magna Charta was repeatedly violated in rogard to the sum- 
moning of the barons; in 1255 they complained that many of 
them had not been summoned, and refused all subsidios, Simon 
de Montfort in 1265 summoned to his parliament twenty-three 
tomporal peors, passing over the rest, 

Previous to Magna Charta, the summoning of doputies from the 
class of the lower nobility antecedently to that of the “ curia regis” 
had often occurred, In 1218 the whole body of knights was ordered 
to Oxford, but at the samo timo four knights from each county were 
specially summoned to confor with the king on certain matters. 
(Quatuor discretos militos do comitatu tuo (the sheriff’s,) ad loquon- 
dum nobiscum de nogotiis regni nostri.t) ‘Chis procecding seoms 
to have been without precodent, and the first oxamplo of ropre- 
sentation. Honry IIT. (1226) allowed four knights to be choson 
from the class of knights in Lincolnshiro to inquiro into the com- 
plaints direclod against the shorilf, (Militibus et probis homini. 
bus... . quod quatuor do legalioribus ob diserotioribus militibus 
ex seipsis ologering qui ad diom illumsint apud Lincoln’, pro toto 
comitatu. Rot. Claus. 10 Hon. III. 18.) On 11th Fobruary, 1250, 
two knights were summoned from each county instead of tho 
others. In 1265 Simon do Montfort, bosides tho twonty-throe 
temporal barons, summoned two knights for some of tho counties, 
four representatives for each of the Cinque Ports, and two citizen’ 
for York and Lincoln, and citizens and burgesses of the most 
legal, “probi,” and discroet from the other boroughs of Hngland. 
How far this was an innovation it is difficult to determino,t 
From this period dates the growth of parliamentary governmont, 

Tn the timo of Edward I. it became a standing custom to omit 


* Hallom, Af, A,, ii, 980, Brit, Cost., Pauli, iv. 676, 
+ Palgrave, Rise and Progress of the t Pauli, iv, 476, 
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the smaller feudal owners, and to haye deputies from that class 
elected from each county. The king might fix at will the number 
of such deputies. In 1295, Edward I., conformably with Simon 
de Montfort’s precedent, summoned in like manner to parliament 
deputies from the boroughs and towns, “ because there is nothing 
more just than that what concerns all should be authorized by all.”’** 
These deputies were chosen by the town corporations, and held 
meetings; their number was, however, continually fluctuating.+ 
The lower clergy also were occasionally summoned to parliament for 
purposes of taxation, In the 28 Edw. I., writs were issued to the 
prelates and proceres as usual, but those to the archbishops and 
bishops contain a new clause, called, from its first word, the “ pre- 
mumientes” clause, by which they are required to summon to par- 
liament the inferior clergy, the priors, chapters, and archdeacons of 
their respective dioceses, with variations adapted to the state of 
the particular churches, The priors and archdeacons were to ap- 
pear in person, the chapters by one, the other clergy by two fit 
procurators. The form, “ premunientes” was used in all subse- 
quent writs whenever the king required the attendance of such a 
convention of the clergy for an aid in respect of their lay fees ; but 
it was not always inserted, and the clergy assembled under this 
clause proved no necessary part of that assembly in parliament by 
which laws were to be made affecting tho estate of the king, of the 
yealm, and ofthe people. In the 84 Edw. I, the bishops, abbots, 
and abbesses were summoned “ad tractandum.””? Butthe writs to 
them, as well as to the carls and barons, admitted attendance by 
attornies sufficiently authorized instead of personal attendance. The 
procurators of the prelates were all of the inferior clergy, except 
in one instance, when a knight was returned as such.} 

It has been a very prevalent opinion that parliament was not 
divided into two houses at the first admission of the commons, 
If by this is only meant, that the commons did not ocoupy a 
separate chamber till some time in the reign of Edward IIL, the 
proposition, true or false, would be of little importance. They 


* Tho authenticity of thestatuteofthis aliorum liberoram,.... de rogno nostro, 


king, “Do tallagio non concedendo,” is 
questioned by Pauli (iii.189), It runa thus: 
—Nullum tallagium vel auxilium por nos 
yol herodes nostros, in regno nostro po- 
natur sou livetur sino voluntate ot assonsu 
archiopiscoporum, espiscoporum, comita- 
tum, baronum, militum, burgonsium ct 


o, iii, Nihil capiatuy de certo nomine vel 
occasions malntot (malctot) doe sacco~ 


lane, 

+ Crabb, 277, 

Precedents and Councits of Eng- 
land, Introd, xv. 
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may have sat at the botiom of Westminstor Hall, while the lords 
occupied the upper end. But that they wore ever intermingled 
in voting appears inconsistent with likelihood and authority.* In 
all writs of summons, the commons are summonod “ ad consen- 
tiendwm hiis que de Communi Consilio Regni, Prelatorum, Mag- 
natum et Procerum contigorit ordinari,” and no troaty or confor- 
ence between thom and tho lords and groat mon is ever mon- 
tioned. Hence it appears probable that the lords and commons 

> never sat and consulted together as one house in the Parliamont of 
England. It may be inferred that tho houses wore divided as 
they are at present, in the seventeenth of Udward IIL, if not 
earlier. 

Under the Plantagenets tho barons continued to sit in the 
“upper house merely as representing thoir feudal holdings; if they 
lost their manors and castles, they likewiso lost the right of 
appearing in parliament. In tho case of bishops, tho fiction was 
admitted that they were to sit in tho upper house by virtuo of 
their succession to the several anciont baronies, which wore re~ 
garded as being connected with their opiscopal soes, Ifonry VI. 
also detormined that the possession of tho castle of Armdol 
should make tho holder an carl; from the time of Richard II., 
however, and ultimately, by reason of tho wars of the roses, tho ° 
peerage gradually became a porsonal dignity, The proof of tho 
possession of a feudal ownership was no longer needful, 

The lower houso romainod as poworloss as the uppor in 
presence of the sovercign down to tho usurpation of the houso of 
Lancaster. Thore were not any boroughs having’s settled right 
of reprosentation, Edward [JI., on one occasion, nominated the 
deputics himself, and many towns received tho right and sub- 
sequently los it, The right was not gonorally rogarded as an 
advantage, but rather as a burthon, After the commons had 
voted the subsidies they usually separated, tho npper house boing 
often prayed to afford information to the commons, 

The right in the commons to grant the taxos was of a proca- 
vious nature, Udward ITT. lovied o tax alloging that it had been 
voted by the prelates, oarls, barons, and certain of tho commons, 


* Hallom, WM, A,, iit, 87. the commons appear to have had no rogn- 
+ Tho first particular mention of tho lor speaker, ~Precedents and Counerls of 
separation of the commons fromthe lords Zugland, Introd, xix , in notes. 
occurs 1882, 6 Edw. LIL, at which timo tT Crabb, 283. 
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In 1847 the lords alone authorized all subsidies.* Fyrom the time 
of the house of Lancaster, however, no impost was ever levied 
without the consent of the commons. In the year 1400 parliament 
began to make their grants dependent on a redress of grievances, 
In the reign of Henry IV. the commons first acquired the 
right of originating money bills. Under the Plantagenets it 
became an established principle that the king and the two houses 
of parliament in conjunction possessed, exclusively, the right of 
legislation, Laws were now declared to be made by the king at 
the request of the commons, and by the assent of the lords and pre- 
lates, Que leroy fait les lois par assont des péres ot de la commune, 
et non pas les pires et la commune.t The Plantagenets always 
claimed for their “ ordinances” the force of law without the sanc. 
tion of parliament.t Thus Edward I., of his own good plea- 
sura, introduced the English law into Wales. At the opening of 
each parliament proclamations were read out before the doors, 
whereby those who felt themselves aggrieved by any acts of 
the government, were urged to hand in their complaints to the 
commission, consisting of cortain peers, bishops, and knights, 
nominated by the sovereign as “receivers and triers of petitions,” 
This commission instructed the petitioners in the course to follow 
in prosecuting their claims, and assigned theso plaints according 
to their nature, either to the respective courts, the privy council, 
or the exchequor.§ 

Whenever the commons brought an independent complaint 
before the king, it was couched in the most submissive form, 
* Nos pauvres ‘communes prient ef suppliont par Dieu et en ouvre 
de charité,”|| If these petitions were given effect to by the king 
they recoived the force of law; if the sovereign merely received 
these petitions as the groundwork of new enactments, the judges 
drew up, independently, on the basis of such material, new statutes. 
Cortain petitions, in the reign of Edward IIT., may serve to throw 
light on the old parliamentary procedure. 

«The commons pray that the chancellor and other functionaries 
namod in the petition, on entry into office, shall confirm on oath 
the Magna Charta, and the laws of the land.” 


* Pauli, y., 660. the Portugueeo Cortes pray for grace— 


+ Yearbook, 28 Edw. III. * Podir pro morce,” Schiifor, Geschichte 
Orabb, 284, Portugals, part ii, 
Palgravo, The King’s Counotl, 28. 7 Crabb, 238, 


{| Orabb, 238. ‘The Commons of 
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: Answer, “ Le roye le veult.” 

*Vurther, that tho justicos of the peace should be tho leading 
men of the county, and that whon one is displaced tho knights of 
the shire should choose anothor, and that the justices of the peaco 
might hold, at least four times in tho year, their sittings; and 
that no justice of the peace should bo dismissed otherwise than 
upon special order from tho king, and aficr due inquiry.” 

Answer. “The first part of tho potition is reasonable, and the 
king will provide that it bo carried out.”* 

Under the Plantagenets the parliament began to control the 
government. In 1846 it complained that the king had appointed 
neither a chief justice, nor a lord chancellor, nor a ireasurer, who 
administered office in harmony with the parliament.t But tho 
king treated the lords harshly.t “They wantod to make him 
their slave; he would neithor nominate nor removo, at their 
instance, any chancellor, chief justico, or treasurer.” This right 
claimed by the parliament to offer counsol 10 tho king in regard 
to his advisers and his policy, mot with a very bold, outspoken 
defence in a political poom, in the time of tho Mad Parliament.§ 
In 1869 an ordinance was made, ab the instanco of the par- 
liament, that, ‘“ Wheroas many women prosceute tho suits of othors 
in courts of justice, by way of maintonanco, and to got profit 
thereby, which is displeasing to tho king, ho forbids any woman 
hencoforth, and ospocially Alico Porrers, to do so, on pain of the 
said Alice forfeiting all hey goods, and sufforing banishment from 
the kingdom.”’|/ In tho reign of Richard IT, the commons, 
(October 22nd, 1878) boforo making o grant of monoy, raquirod 
the king “to show thom how tho great sums givon for the war 
had been expended.” Tho king directed that somo of his council 
should clearly show them receipts and exponsos, Tho commons, 
having examined the voll, wero well satisfied with the account, 
as being honourable for the king and tho kingdom; they there- 


® Ovabb, 848, 

t “Ho quod siout mngnifici reges 
predecessores sui habuorunt Justicinvium 
neo Cancollarium habet por commune 
cousilium regni proub deceret ob expe- 
ae oe Paris, Historia Major, 


t “Talis 8 domino rego profuit 
xesponsio illepida.”——-Mat, Par. 749, 
§ “Igitur communitas regni consulatur, 


Bt aid univorsitas sontint, sointur, 
Gui legos proprio maximo sunt note, 
Noo ounoti provinoin sic sunt idiote, 
Quia scant plus coteris rogni sui mores, 
Quog rolinquunt ,posteris ii qui sunt 
priores 5 
Non omnis arotatio privat libevtatem, 
Neo omnis districtio tollit polestatom,” 
\| Pauli, iv., 491. 
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upon agreed to a grant, and presented many petitions and re- 
quests. arly in the history of the parliament the commons 
acquired the right of inquiring into public abuses, and in the 
reign of Edward III. the commons accused and impeached the 
Lords Latimer and Nevil, with four merchants, for misdemeanour, 
The king, on occasions which called for the exercise of his pre- 
rogative, asin mattors relating io peace aud war, frequently sought 
tho advice of parliament.* Complaints by the upper house against 
the councillors of the crown were, at this period, of very frequent 
occurrence. How fluctuating was the power of parliament under 
the domination of the Plantagenet kings is made apparent by the 
following (20 Rich. IT, Feb. 2nd, 1897):-— The king sent for the 
lords, spiritual and temporal, and complained that the commons 
had entered upon matters not belonging to them, touching tlie 
king’s regalia, and state, and the royal liborty, and commanded the 
chancellor to inform him fully as to this. The chancellor informed 
him that tho commons complained of four alleged grievances ; 
namely, that although there was a statute to the contrary, the 
sheriffs and escheators were continucd in their offices beyond a 
year; that the Scottish marches were not well kept; that the 
statute against woaring great men’s liverios was disregarded; and 
lastly, that the oxcessive charges of the king’s household arising 
from the multitude of bishops and of ladies who were maintained 
at his cost ought to be diminished, Theking thereupon declared 
to the lords that he was king of England by God’s gift, and that 
such articles would interfere with the freedom of his crown. He 
was exceedingly wroth that the commons should interfere with 
his person or household, and directed that the speaker should give 
up the name of the person who presented a bill for this last article 
in the lower house.t The commons submissively made their ex- 
cuses, knowing well that such things did not belong to them, and 
surrendered the proposer, Thomas Haxey, who was adjudged in 
parliament to suffer death as a traitor, but was reprieved on the 
intercession of the prelates.” 

The Reformation, as we have seen, was the result of principles 
which had beon for along while operating in England, The king 
and his servile parliament were at one in opposition to Rome and 
the clergy.t Even so far back as 1871 parliament required that 


* Crabb, 284, $ Pauli, iii, 670, 
+ Tnllam, iii, 2 4., 76. 
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the king should fill all the offices with laymen ; the king did not 
oppose their wishes, and released many clorgymen from important 
offices, In 1412 the king, on a motion of the parliamont, dis. 
missed four councillors, amongst whom was his confessor.* 

Wdward II. usually held a parliament every yoar, in three 
several sessions.+ ‘The counties palatine of Durham and Chester 
had their own parliament; Berwick always remained froo from 
the parliamentary burthon, as the representation was then deomed.t 
Under Richard II. those elected deputics who remained at homo 
without lawful excuse were punished ;§ for the parliament was an 
obligatory convocation of tho royal council. Tach deputy, con- 
sequently, had to obtain licenco from tho king to remain away, || 

Burke’s opinion that the deputies are never bound by tho 
instructions of their electors, is entirely erroneous, The members 
were furnished with full powers by the communes. And tho writ 
to this day ordors that the membors shall be furnishod with full 
powers to decide for the communes; without which they wore not 
pound.** Under Elizabeth tho commons, on refusing to allow the 
queen any supplies, alleged by way of oxcuso tho limited nature 
of their mandate.t+ The first emancipation from such mandate 
ocewred under Henry VI.tt At all ovents it cannot bo assumed 
that the limitation of the right of oloction to tho forty shilling 
freeholders was effected with the concurronce of the electors them- 
selves, This was one of tho first and most important acts of 
parliamentary supremacy, It showed, morcover, tho inorensing 
importance of the lowor house, which Richard of Gloucester 
deemed so poworful that ho dofonded bofore it, in 1460, tho pre. 
tensions of the Houso of York, 

To assume that in the parliaments of that period the resolu. 
tions were determined by a majority of votes, isin wido opposition 
to the tenor of tho parliamentary organization then prevailing. 
So for as the respective “ estates’ had acquired a dotermining 


* Pauli, v,, 58, 


econscionen, — theso aro things uttorly 
+ Lbid,, iv., 879. 


unknown to the laws of this land, and 


} Lid, iv., 680, which ariee from « fundamental miatako 
§ Crobb, 819, of tho whole order and tonor of our con- 
IL Zd¢d., 263. stitution.” 


[ Burke (1774) to the electors of 
Bristol : —‘ Authoritative inatructions, 
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clearest convictions of his judgmont and 
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voice, for instance, in matters bearing on taxation, every enact- 
ment was regarded as an agreement with the respective constitu. 
encies represented in the lower house, The. commons style 
themselvos, indeed, under Henry IY. “ procurators and attorneys 
for the whole people ;” but te bind the whole people, the latter 
must, in its.several classes, be in full: accord with the delegates. 
Tt may hence be safely assumed that the veto of any individual 
provincial deputy was effectual* In like manner in the Cortes 
of Avragon the several members had to give their assent to any 
binding resolution.+ In the republic of the United Netherlands, 
not only had all ‘the states, but also all the several constit- 
enties in the respective states, to give assent to a xesolution of the 
stotes-general in ordér to make it binding uponall.t Tt is needless 
to call to mind the case of Poland, where the misuse of the liberwm 
veto led to the overthrow of the state.§. . 

The emancipation of the lower house from its constituents in 
regard to the powers and instructions given, was brought to its 
climax whon this assembly, in the character of an independent, 
irresponsible body, began to make resolutions according to a ma~ 
jority of votes. Under the Tudors, in consequence of the exter- 
mination of the barons through the wars of the roses,|| and 
likewise by reason of the occasional summoning of subservient 
boroughs, parliament became loss powerful than under the house 
of Lancaster, or even than during the reigns of Hdward III, and 
Richard II, Tlizabeth increased the number of representatives 
by sixty; usually there wore 250 knights and burgesses present 
in the lower house, The “ commons” continued submissive to the 
nowly created Tudor peers; thus, under Blizabeth, they granted 
on one occasion a subsidy at the wish of “their superiors,” the 
lords, In 1598, the lower house complained, however, empha- 
tically of the want of ceremony which the upper house observed 
towards the commons, and especially that # bill of the commons 
had been sent back with amendments by the upper house, not 
writlen upon “parchment,” as was customary, but upon 


“paper.” 


* Bucher, 162, 163. § Rousseau saya, “ Le liborum 
t Fone “de Cclebrar Cortes on Ara- voto nest pas un droit viceux on lm- 
gon, por Geron, Martel, p. 2. mémo, mais sit6t qu'il passe sa borhe, 11 


fT Observations upon the United Pro- dovient lo plua dongereux des abus.”— 
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Liberty of speéch was ofiontimes interfered with by the Tudors, 
Tho speaker! of the parliament summoned in, 1598, received for 
answer to his request for'liberty of speech, that'it was granted, but 
‘not to speak évery one what he listoth, or what cometh into his 
brain to utter; their privilego was ay or no.” Wherofore, My. 

_ Speaker,” continued the Lord Keepor Pickoring, himsolf speakor 
in the parliamont of 1588, “her majesty’s ploasure is, that if you 
perevive any idle heads which will not stick to hazard thoir own . 
estates, which will meddle with voforming the Chireli,, and trans- 

’ forming the commonwealth, and do exhibit such wills to such 
purpose, that youreceive therm not, until they bo viewod and con- 
‘sidered by those' who ik is fitter should consider af such things, 
and ean better judge of them.”, A deputy namod Morrico, on 
motion of the crown, was arrosted by tho serjeant-at “ats, and 
kept in the Bower for ’ years, on account of a bill against the j jus. 

* diction of the cler BY. 

,, Tn 1576, Peter Wentworth complained in tho house of com- 

‘mons of the queen’s.arbitrary éncvoachmentss on their privileges ; j 
Ho said “that the liberty of free spéech had boon violated in sich 

_ ways that the house was well nigh losing it for ever; that ondea- 

* yours ware made to intimidate, by rwmouré that tho qugen likos or 

, dislikes such a matter, bewaro what you do!” Hoe pointod out the 
ander in which the houso had boen rostrained from dealing in, 
matters of religion, and passed sovero striciuroy on tho prolates. 
‘He said :  Nono is without fénlt, no, not our noble queon, bit hath 
committed great and dangerous faults to herself? ‘The commons, 
alarmed by this sevore censure, sequestered their member, and a 
committes of all the privy councillors in the house was appointed to 
examine him. Wentworth rofused to recognize thoir authority 

» till assured that they sate, hoi as councillors, but as members of 
the house of commons. Upon the roport of the committee he 
was sent to the Tower, and after having lain there 1 month, the 
queen remitted her displeasuro towards him, and referred his” 
enlargement to the house, who set him at liberty, after boing 
veprimandetl by the speaker. In 1571, the Lord Keopor | Bacon 
admonished the commons not 10 mix in matters of alate, which 
did not in anywise concern thom, As previously shown, tho 
_ Tudor rule was not absolute, the power of both houses of parlia~ 
“mont to co-operate in the legislation being incontrovertible. 
Petitions had become “ motions” of law, in other words, “ bills,” 

DD 
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which the crown accepted or rejected, and thereby the legislative 
authority was completcly transferred to king and parliamont. 
When Henry VIII., by means of a servile parliament, obtained an 
enactment that the royal proclamations and ordinances should 
have tho force of law a recognition of tho right of parliament to 
co-dperato in legislation was thereby involved. The right of the 
lower honse to refuse and grant taxes was jealously puarded by 
the commons, Henry VIII, shrank back cowering in presence of 
the insurgent commonalty, on Wolsey’s exacting a tax which had 
not boen granted, This monarch and his daughter Hlizabeth found 
themselves, accordingly, forced to take refuge in gifts, half-compul- 
sory on their subjects, under the fair title of “ benevolences,” 
whenever they failed to obtain a concession of money. 

In a despatch of the French ambassador, La Motte TFéndlon 
(27th Oct. 1566), we find a very interesting description of tho 
strugglo which Elizabeth had to encounter before receiving sub- 
sidies from parliament.* “The controller of the royal household 
then required a subsidy from the lower house, alleging that the 
last wars had emptied the queen’s treasury. A. member of the 
lower house, a country gentleman, contended, however, that she 
had not been advisod to undertake the war, and that before being 
occupied about new concessions of money, the receipts of the 
previous expendituro ought to be produced, to ascertain whether 
all had beon duly expended ; the debate lasted several days, and 
the mombers finally declared that they wore charged by their con- 
stituents to grant nothing whatever before the question of the 
marriage and accession to the throne was settled ; they declared to 
ono of the leading privy councillors: ‘We are expressly charged 
not to grant anything until the queen resolyedly answers that 
which we now ask ; and we require you to inform her majesty of our 
intention, which is such as we are commanded to by all the towns 
and subjects of this kingdom, whose deputies we are. We fur. 
ther require an act or acknowledgement of our having delivered 
this remonstrance, that we may satisfy our respective towns and 
counties that we have performed our charge.” 

They alleged for an excuse that if they had omitted any part of 
this, their heads would answer for itt 

England’s great poet also indicates how thoroughly the idea of 
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the grant of taxes by means of the parliament, had already pone- 
trated into the life-blood of the nation.* 

From Edward IV, the commons had received the right, on the 
trial of Clarence, to vatify “ Bills of Attainder.’+ 

The Stuarts had not the advantages of Tlenry VITE. and 
Blizabeth to placo in tho balance, in order to be able to play the 
part of the ‘Tudors towards the commons. Jamos I,, howover, as 
representative of thoocratic absolutism, and of tho idea of ‘tho 
divinity: that doth hedge a king,” affirmed that all privileges of 
parliamont were revocablo concessions ; tho commons wore accord- 
ingly in constant feud with this sovorcign. In Nov., 1621, the 
paliament urgod him to intorforo against Austria, and not to 
marry his son to a Spanish princess. Against an order from tho 
king forbidding them to interfore in such matters, tho lowor 
house protested, declaring it to be its special atiributo to delibe- 
rate on all concerns of state, with froo speech and personal liberty 
of the members. The king tore up the protost, and cast the 
opposing members into thd Tower, but tho commons did not 
afford him the means to oppress them. The king complained 
accordingly before tho commons, in his grotesque fashion, “ that 
they had always treated him in aniggardly way, I have piped and 
you have not danced, I havo wept and you have not sighod ; 
during eighteen years of peaco you havo givon me but very littlo 
money.” 

The period of Charlos I’s governmont is of special import- 
ance, in regard to the sottloment and ratification of many cons 
stitutional questions. The Potition of Right ostablishes, ivrefra. 
gably, the illegality of taxation without the consent of parlia- 
ment. In one of the conferoncos botwoon the lords and the 
commons in respect to tho Potition of Right, the lords observing 
what a prodigious weight of legal ability was arrayod dn the side 
of the petition, very fairly dotermined to hoar counsel for the 


* “Thats the wavoring commons, 
for their love 
Lies in their purses, and whoso empties 
them 
By so much fills their heart with deadly 


hate, 
Wherein the ‘king atands gonorally con- 
demned.” 
Shakespere, Rio, a’ 
The insurrection against Wolsoy is 
also thus desorbed by Grech Kathonne : 
. “This makes bold mouths ; 
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‘Tongues spit their duty outs and cold 
hearis freozo 

Allogianee in thom ; thei curses now 

Live where thoir prayers did, and it’s 
come to pass 

This tractable obocionco is a slave 

To cach inconacd will I would your 
highness 

Would give it quiet consideration, for 

Thoré is no primer basoness.” 

Henry TILL Act. 4 2. 
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crown; one of these, Serjeant Ashley, having argued on behalf of 
the prerogative in a high tone, such as had been usual in the 
late reign, was ordered into custody; and the lords assured tho 
other house that he had no authority from them for what he had 
said—a vemarkable proof of the rapid growth of popular prin- 
ciples,* After a protracted arbitrary rule on the part of the 
sovereign, “the long parliament” assembled on 8rd November, 
1640. Strafford, by Bill of Attaindor initiated by the commons, 
was sentenced to death, ‘Tho king found himsolf forced 10 sanc- 
tion the bill; while continuing the conflict the lower house 
declared that only the commons represent the nation—the peers 
representing merely “personal rights.” The king refused to 
sanction the requirements of the commons which aimed at estab. 
lishing the ascendancy of the lower house, as it at present 
obtains, and the refusal rosultod in a civil war which, by fiction, 
the “king in parliament” conducted against the king in tho 
royalist encampment. Tho Cromwellian supremacy effocted a 
voform of tho Jowor house, which first reccived full embodiment 
some 180 years later, ‘The rostoration did not reyorse any of the 
more important constitutional principles established by the long 
parliament, and the exclusive right of legislation by the king 
in parliament has no longer boen brought into question. From 
1678 no new borough was summonod to parliament, and the crown 
had previously lost the privilege of granting at its good pleasure 
the right of election to new boroughs, ‘Tho second parliamont 
of Charles IL.,t termed the “Second Long Parliament,” was 
invested with tho fullest display of modern parliamentary privi- 
logo. The third and fourth parliamont of this king ondcavoured 
to alter tho succession to tho throno by means of the “ Txclu- 
sion Bill,” The royal prerogative was already so weakened in 
relation to tho parliament, that Charles IT. was forced to concede 
that “abhorrers,” or the potitioning opponents of the Exclusion 
Bill, might bo arrosted on an order from tho parliament. 

James IL., without the consent of parliament, ondeavoured by 
his so-called “dispensing power” to render the statutes against 
his co-religionists inoperative; the consequences of this and other 
arbitrary measuros, wero a conspiracy of the nobility, the intor- 

* yention of the Stadtholder of Holland, the desertion of the troops, 
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and the flight of James. By a “convention,” consisting of tho 
two houses of parliament, this flight was regarded as an “abdi- 
cation ;” the succession to the throne was changed, and placed 
upon new legal bases. “ Tho lords and commons at) Westminster 
assembled resolved,” according to the declaration of rights, “ that 
William ond Mary, Princo and Princess of Orango, aro to bo 
King and Quoen of England, and proclaimed as such.” Tho 
declaration and Bill of Rights furthor assure tho rights of paylia- 
ment, inasmuch as— 

1, The suspension of statutes by tho king, and 

2. The dispensing power of the king, are declared unlawful. 

8. The king is reminded that no monoy is to bo granted 
without assent of parliament, 

4. No army to bo maintained in times of peace without the 
consent of parliament. 

5, Parliamentary elections to be henceforth free from royal 
influence, 

6. That debates or proceedings in parliament ought not to be 
impeached in any court or place ont of parliamont. 

7. Parliaments are to be held froquently. 

To legalize this revolution the theory of an original contract 

between prince and peoplo, and which James had broken, was 
sot up. 
As William was compelled to maintain himself in accord with 
the parliamont as the king “lected,” tho actual supromacy of 
that body bocame very markod ond distinct, inasmuch ag tho 
king was bound to rely upon tho parly dominant in parliamont, 
and to unite its members into a select council ; whorons the govern- 
mental council contained men of all parties, and was consequently 
unfitted for the carrying out of a rule which was to be supported 
by one party alone. Although the Act of Soitloment condemns 
such cabinot governmont as unconstitutional, it was retained by 
the House of Hanover because the new dynasty could only yield 
itself up to the Whigs and rely upon them; the want of support 
which this dynesty had in tho kingdom rendered the first two 
Georges completely dependent on the Whig oligarchy. 

Parliamentary government was furthor confirmed by the 
Mutiny Act and the annual grant of the budget; by theso two 
innovations the parlismont rendered its annual summoning neces- 
sary ; its powor was finally cstablished by the “ Soptonnial Bill,” 
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whereby the representatives have been more than ever set free from 

their constituents, and the corporative spirit of the lower house 

has been strengthened. As the lower house was in great part the 

appanage of the ruling parties, the crown, whenever wishful of 

securing influence, had no resource left but to work upon parlia- 
. ment by means of bribery. 

The efforts of Georgé ITI. to strengthen the prerogative were 
not directed against the parliament; when, however, the latter, 
by means of Fox’s great measure, “the East India Bill,” armed 
itself for the struggle against corporate rights, the king succeeded 
in overthrowing the parliamentary familios. Under the sway of 
a minister like Pitt, who, with a powerful accession of the 
nobility, and upheld by groat events, governed tho country for 
long years without check, the king evontually. subsided into that 
native impotenco which marked his ancestors. The power of 
parliament, in consequence of the American war, became limited, 
inasmuch as the right of the colonies to tax themselves was recog. 
nized, and the taxation of the colonies by parliament was excluded. 
by the pressure of events. The privileges of parliament became 
further limited through the increasing power of the press, which 
victoriously maintained its struggles against parliamentary privi- 
leges, On the other hand, since Pitt’s Hast India Bill, the 
cabinet acquired a significant influenco over the colossal British 
Empive in India, until finally in 1858, tho Indian govornment was 
committed to the caro of this parliamentary scction. 

Since the revolution of 1688 material alterations havo taken 
place in tho composition of parliamont. Tho Acts of Union with 
Scotland (1706), and with Ireland (1801), brought many new 
members to the lower houso, and to the uppor house a new 
category of peors—yiz,, “elected” peers. The Catholic Emanci- 
pation Bill of 1829 threw open parliament to British Catholics ; 
and finally, the “Reform Bill” (1832) destroyed many close and 
insignificant boroughs, and gave the right of representation to 
many large commercial towns and cities. By the introduction of 
new elements the character of tho lower house and the cabinet 
policy has been modified, the uppor house sensibly weakened, 
and the primum mobile of government substantially centred in 
the lower house, 
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CHAPTER II. 
THE COMPOSITION OF PARLIAMEN'L, 


Meaning of “Parlinment.”—~The Parliament a Court of Judicature. —Presonce of tha 
King in Pavliament.—Since George I, no King has been a Listener in Pavtiamont. 
~-Tho King the Beginning and End of Parliament,—Summoning of Parlinmont, 
~-Conventiona—Annual Sessions.—Annual Parliamente,—Trienninl,—Septon- 
nial,—Place of Summoning.—Opening of Parliamont.—Flection of Speaker,— 
Ratification.—Speech from tho Lhrone.—Bill read pro formd.—Amondmonts to 
* Address,” —Prorogation.—Proclamation for tho Summoning of Parliamont,~ 
Dissolution.—Domise of the Soveroign. 


Tum expression, “ parliament,” was first mado uso of in tho year 
1248 by Henry TIL, inasmuch as he termed the assombly at 
Runnymede, which forcibly obtained Magna Charta, “ Parlinmon- 
tum Runemedo quod fuit inter dominum Johannem regem, patrom 
nostrum, et barones suos Anglin.” (Rot, cl. 28 Fen, 11L.)* 
Parliament, as the successor of the “Curia Regis,” is espe- 
cially a court of judicature as well as the supromo council of the 
crown ; it is styled by Coke, “Tho High Court of Parliamont,?* 
andin Shakospere’s Tonry VI, partii. act 5, 8. 8, ibis so termed :— 


Tho king is fled to London, 
‘Lo call a prosont court of parliament.” 


As in all the courts of law, the sovoroign is rogardod as being ovor 
present in parliament, the conception to the mind of the lawyor 
js, that the king sits with the “Lords” in ono house, and with 
the “ Commons” in tho othor, Unudor Plantagenot rule, the king 
was by law bound to be always present in parliement, unless it 
were shown to # committee of twolve members of the parliament 
that he was suffering bodily. Under Henry VI. tho king and 
parliament first recognizod in express terms that the upper hous 
might deliberate even during tho voluntary absence of the king. 
Charles IL, James IT., William JTI., and Anne, wero listoners at 
the proceedings. Since Georgo I. this has no longer occurred, 
* Pauli iv. 688. Rex {enofur omni modo personalilor in 


+ Modus ‘Tenendi Parliamentum, — tevesse parliamentum nisi per corporalom 
edited by Hardy, London, 1816, 34, 35.  egritudinem detincatur. 
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probably from the simple fact of this Img not having undor- 
stood English* The lord chancellor, that is, one of the “ad- 
visers of the crown,” in his capacity as prolocutor of the. upper 
house, is the personal representative of the-sovereign. The 
sovereign has likewiso been occasionally xegarded as one of the 
“estates” of the realm, but the concéption is an erronoous one. 
By the “estates” of the realm are tq be understood tho lords 
spivitual, lords temporal, and the commons; tho sovereign and 
theso three estates are the first corporation or body politic in the 
kingdom. 

The sovereign is not only the head, but ao the beginning 
ond the end (caput, principium et finis) of parfiamént ; ho alone 
can summon parliament, and no parliament, save on the demise 
of a sovereign, can assemble of its own accord (vide post), ' Par’ 
hament is summoned by a writ of tho sovercign issued ‘out’ of 
chancery, by advice of the privy council, at least thirty-five days pre- 
vious to its assembling. Ifa new parliament is to be elected, the 
chancellor sends his warrant to the clerk of tho crown in chancery, 
the latter issues writs to the shoriff to procuro the election of 
knights” and “burgesses.” On a vacancy ocomring whilst 
parliament is sitting, a writ for the election of a now member is 
issued after motion in the house, If tho vacancy occur during 
the prorogation, and it bo occasioned by death, the writ is issucd 
at the instance of the speaker. 

Upon every convocation of parliament (1884) special matters 
of businoss concerning the parliament wero wont to bo indicated; 
at presont the parliament, without further indication of its dutios, 
is summoned merely for tho deliboration of important business. 

“ Conventions,” that is, parliaments summoned without tho 
king, have frequently ocowred, At the restoration of Charles IT. 
aconyontion met above a month before tho return of the king; 
the lords by their own authority, and tho commons in pursuance 
of writs issued in the name of the keepers of the liberty of 
England by authority of parliament, Tho firsi thing dono after 
the king’s return was to pass an ach declaring this to be n good 
parliament, notwithstanding the defects of the king’s writs, The 
legahty of this act is, however, contested by many, In 1688 


- 
* His minister, Robert Walpole, un- stor had consequently to be conducted in 

derstood neither German nor French, a barbarous kind of Latin, 

the conversation between king and muni T Potyt, Lew parhamenta ta.» 
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another “convention” of tho two houses met, and aftor it had 
called William and Mary’ to the throno, and legalized such 
assombly as a “ parliament,” it was declared by 1 Will. and 
Mary, st. i,.c. L, that this convention was really tho two housos 
of parliament.* 

“By 4 Edw. IIL 6. 1, ik was onactod, “Tt is accordod that 
parliament shall be holden, every year once or (and ?) more often 
if neod be.” Also by 86 Hdw. TI. c. 10, ib was directed, “that 
a parliament be holden overy yoar if necd bo.” The interpre- 
tation put by the Stuarts amounted to this, that only in the event 
of its boing “ needful should a parliamont be holden every year, 
or more frequontly—a sophistical mterpretation truly. 

By: 16 Chas. I. c. 1, it was enacted, that if the king neglected 
to call a parliament for three years, the chancellor or keepor of 
thd gréat seal might issue writs for summoning the peers and for 
the election of the commons; that if the chancollor or keepor 
‘should neglect to do it, any twelve of the pecrs might summon 
the parliamont; that if the peers should neglect to issue tho 
necessary summons, the sheriffs of tho counties and other magis- 
trates respectively might procced to the election ; and should thoy 
refuse then, that the frecholders of each county might eloct ther 
members, and that the members so chosen should be obhgod, 
under severo penalties, to attend. ‘This act was deomed such an 
invasion of tho ate that it was repealed on tho Restora- 
tion by 16 Chas, IL. ce. t, But that act contains a provision 
that parliament shall not in futwre bo intermitied for above threo 
years at the most, ‘Thus,’ says Mr. Ilallem, “ tho result of tho 
enactment was, that tho law of tho long parliamont subsisted as 
to its principlo, without thoso nnusual clauses which had boon 
enacted to render its observanco secure. Although tho king 
promised to observe this act, yot at tho timo of his death nearly 
four yems had elapsed smce tho dissolution of his last parlia- 
ment, , 

By 1 Will. and Mary, sess, 2, ¢, 2, i, was onacted, “ that parlia- 
ments shall be holden frequontly.”” As, however, tho * Mutiny Act” 
and tho “Budget” aro only granted for a year, tho crown, sinco 
the revolution, is compellod to summon a parliament snnually.+ 

Probably so long as the knights and burgesses were bound by 


*® BL i161, + Bowyer, 81, 
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“ mandates,” their powers were confirmed annually by their con- 
stituents. Mr. Wynn remarks, “the common law has always 
approved of an annual or tomporary rather than of a fixed delega- 
tion of power, of which kind are the sheriffs and all the subor- 
dinate peace officers; need I add, the law had formerly as little 
idea of a member of parliament being fixed for more than a year, 
as it now has of a parish officer.”* 

Samuel Johnson, the clorgyman,t in his “ Ussay concerning 
Parliament” (1698), says: “ Our forefathers would have regarded 
a permanent or old parliament as being just as little possible as 
an old moon cut up into stars.” The revolutionary “long 
parliament” lasted, though with protracted intermissions, from 
1640 to 1660. The second parliamont of Charles II, termed 
also the second long parliament, endured without fresh clection of 
tho lower house from 1661 to 1678; but during that interval, 
by ronson of intermediate elections, completely changed its cha- 
racter. Tho stat, 6 Will. and Mary, c. 2 (‘Triennial Bill), intro- 
duced trionnial parliaments. 1 Geo, I. stat. 2, c. 88, called the 
“Septonnial Act,” fixed the duration of parliament at soven 
years. ‘This bill, on its introduction, was strenuously opposed, 
and frequent ondeavours have been made to repeal it. How it 
tonds to uphold the system of parliamentary supremacy will be 
shown further on, 

‘The sovereign may summon parliament to meet in any place 
at pleasure; in 1625 and 1681 parliaments were held at Oxford, 
ib is now, however, gonorally hold at Westminster. 

At tho opening of parliamont each house assembles separately, 
the commons, however, attond in the lords, to hear the address 
‘from the throne, Tho lord chancellor then invites the commons 
to chooso the “ speaker,” whena new parliament has been electod ; 
“TI, Becanso it is agreed that the 


* Eunomus, p. 676. 

+ For an account of this ardent lover 
of liborly, vede Macaulay's History. 

{ [m the upper house 16 passed with 
a majority of 85 voles; in tho lower 
house by 264 againat 121; the protest of 
tho minority in the lords ruus thus :— 

* Wo protest— 

“T. Because we conceive that fre- 
quent and new parliaments are required 
by the fundamental constitution of the 
ingdom ; and the practice thereof, for 
mony agea (which manifestly Spears by 
our vecoris}, iss sufleicnt and evident 
proof of Uns constitution. 


house of commons must be chosen by the 
people; and when so chosen, they aro 
truly tho representatives of the people, 
which they cannot be so proporly said to 
be, when continued for a longer time than 
that for which they wore chosen; for 
after that time they are chosen by the 
parliament, and not by the people, who 
ave thereby deprived of the only remedy 
which thoy have against those who either 
do not understand, ox through corruption 
do wilfully betray the trust reposed in 
them; which remedy is to choose better 
mon in their places,” ete. > 


THE COMPOSITION OF PARLIAMENT, dit 


‘the now peors aro forthwith introduced into the upper houso, and 
the lords take the oaths required, 

At the clection of speaker of the lower house, the permanent 
clerk officiates a3 chairman, tho spoakor is proposed by tho leader 
of the house of commons, and elected for the duration of the 
parliamont 3 whon clected, the maco is forthwith placed bofore 
him, whereupon tho speaker proceeds with tho commons to the 
upper house, where the lord chancellor confirms him in his offigo. 
During tho civil war the spoakor was in 1647 prosentod to the 
lords for confirmation.* In 1679, when Seymour was olected as 
speaker, the ratification was withheld ; this had nevor previously 
happenod, and has never occurred sinco.t Even at the period 
referrod to, the commons maintained that the ratification was an 
empty form; Sir Mdward Coke, however, had declared (1592) to 
the queen, that ho first rogarded himsolf as gpeakor on recotving 
the royal ratification, The speakor on occasion of his election 
was wont to pray, “that they might choose one moro worthy.” 
Sir John Cust was tho last who (1761) condescendod to such 
mock modosty.t On anothor occasion (1806) the speaker, Abbot, 
reverted to the antiquated tono of servility when, in roforring to 
the paymont of the king’s dobts, which parliamont had already 
paid off five times, he oxcleimed, “ho pomp of tho throno 
spreads splendour and dignity ovor tho entire land’? Tho spoaker 
still prays, however, though, of course, only gn'o formd, that tho 
queen would confirm tho privilogos of parlinamont, ospecially 
insure froodom of speech. After tho sponkor’s confinnation in 
offico, the required oaths aro administorcd in tho lowor houso ; 
Jows must bo disponsed by a “ rosolution” of tho respective house 
from the formula, “ on tho true faith of a Christian.’ Should the 
sovereign die pending tho oxistence of a parliament, a fresh oath 
has to be administored; whoever takes part in the deliberations 
and votings without having taken the necessary oaths is subjoct 
toa penalty of £500.§ 

Every session of parliament is oponed by a ‘speech from the 
throno,” composed by the cabinot; the spocch is addressed to 
both houses, The queen cither opens parliament in porson’ and 
reads tho speech from the throno, or by means of the lords com- 


* May, Parliament, 179. § See Miller v, Salomon, Aun. Reg., 
+ Bowyer, 91, 1852, 369. 
t Crabb, 2382. 
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missioners, who open, the session by. virtue of a special “com-~ 
mission,” in which case the opening speech is read by tho lord 
chancellor. These are the last remains of tho ancicnt observance, 
according io which, on the opening of every parliament, the 
grounds for assembling the samo had to be stated by this 
functionary.* The statement was usually made in presence of 
the king, who merely uttered some complimontary words to 
the parliament, but never ventured upon any matter relating 
to parliamentary business. James I., in his silly vanity, was fond 
of indulging in 1 mags of common-place stuff on oponing parlia- 
ment, but he never touched the inner core of parliamentary 
business; whateyor concerned public affairs was reserved for 
tho lord chancellow’s or lord keeper’s speech, as in tho reigns 
preceding. Charles II. first began to open parliament with a 
yoyal speech previously prepared, the written toxt of which he 
held in his hand; he excused himself for doing so by his want 
of memory, ‘Tho custom that the king should, on the opening 
of parliament, read tho programme of tho party in power, in the 
form of a royal specch, first became genoral after the revolution 
of 1688. 

The speech from the throne is addressed partly to parliament 
at large, but when the question of supplies is concerned, to the 
lower houso only. As soon as the commons havo retired to their 
chamber, the speech from tho throno is read out anow in both 
houses, o bill being proviously read for tho first time, pro forma, 
in cithor house.{ In the lower house, in 1840, a question of 
priviloge, which had arison out of the procecdings in Stockdale v. 
Hansard, was deliborated upon before any notice whatovor was 
token of tho speoch from the throne,§ In the upper house such 
notice takes placo by virtue of » “standing ordor,” dnd in’ the 
lower honso, sinco 15th February, 1676, this principle has beon 
established without interruption,|| the parliament thereby in- 
tonding to protect its right to proceed to business without being 
forced to examine the grounds of its summons, and to determine 
in an independent manner the order in which the business is to 
be proceeded with. F 

Hither houso has the right to issue an “ address” to the crown; 


* Parl. Rem, v. 1. § May, Parliament, 43. 
+ Thid., v. 8, 4 ) Part. Rem, vol. ii, 1, 
} Mid, iv. 1, 4 Cox, Commontealih, 13. 
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tho standing custom is 10 reply to the speech from the throne by 
means of such address, separately issued by either house, The 
address is ‘ moved”? in cithor house by a momber of the govern- 
ment party, and “seconded” by anothor member; it is after- 
wards drawn up by a select committeo, and then, without further 
division or debate, is agrood to.* Generally sperking, addrosses 
aro more ompty acts of politeness, and not at all compromising, as 
tho elder Pitt affirmed in 1750,; Amondmonts to the address aro 
seldom put,; in the debate on the address, howovor, the respective 
parties already develop thoir political views. As a, rule the 
addvegs passes without a division; occasionally the fate of the 
cabinet is determined by an amondment; thus in 1841 the whig 
administration was defeated in consoquence of amendments 
which passed both houses. The Dorby ministry was likewise 
defeated on 10th of June, 1859 by an amondmont to the addross. 
‘Whenever an amondment is put, it is discussed, and a division 
taken previously to the motion, to answer tho royal speech by 
an addvoss, being proceeded with.t If tho quoen opons parlin- 
mont in porson, the two houses presont their addresses in corpora. 
‘The speaker of either house conveys to the respoctive assemblios 
the queen’s answer. 

By the old law parliamont could not separate so long as there 
was 2 petition to disouss, or an answer from tho sovorcign to bo 
givon thoreto ; if tho sovorsign permitted this, ho was rogardod as 
forsworn ;§ this is quite out of dato. 

Evory gossion musi now ond with a prorogation ; a prorogation 
vendors abortive the bills which have not boon brought to a 
conclusion, Both housos are prorogued at thé same time; boforo 
a session can bo closed by prorogation ono bill at loast must havo 
become ans“ Act of Parliament.” A. slatute of Charles I, evon 
directs that the consont of the king to one bill alone does not 
determine the sossion. 

Parliament is prorogued either by tho quoon in person, by 
commission from the crown, or by proclamation; tho lower 

* Parl, Remy iv. 4, 45. { Parl. Rem., iv. 5. ri 

+ Dbid., iv. 1 v. 8 “T for my part § Parliamentum departiri non debat 
havo always regarded nddrossos by the dummodo aliqua politic pondeat indis- 
arliament as a fashionable, unmenn-  oussa vel adminus ad quam non ait deter. 
ing formality —uaurpers, idiota, and — minatn responsto, obai rex contrarium per- 
tyrants have been successively compli-  mittat porjurus est,— Afodus tenendi Par. 


mented with almost tho same professions liamentum, 46, 
of love and duty.” 
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- house appears at the bar, and iif the queen be not prosent, 
the speaker reports upon the labours of the sossion; tho 
royal assent is thon given to bills of tho closing session, and a 
speech from the queen is read; thorenpon the chancollor pro- 
rogues tlie parliament to a certain day, Parliament resumes 
business, however, as soon as it is summoned by royal proclama- 
tion on a certain day, which may be at a-date earlier than tho 
original dato of prorogation appointed. Should the term of pro- 
rogation elapse, and no proclamation be issued, par liament cannot 
assemble of its own accord. The royal proclamation which sum- 
mons parliament in order to proceed to business must be issued 
fourteen days before ‘the timo of meeting. 

A dissolution is the civil death of parliament ; it may occur by 
the will of the sovereign, expressed in person or by commissioners, 
and even, as in 1806, dyring the “recess” by proclamation or by 
lapso of time, : 

Formerly, on the domiso of tho sovereign, parliament was 
dissolved ipso ‘facto, but the calling of a new parliament imme- 
diately on the inauguration of the successor being found incon- 
veniont it was enacted by the statutes 7 and 8 Will, TIL. c. 15, 6 
Anne, ¢, 7, and 87 Geo, III, c. 127, that the parliament in being 
shall continue for six months after the demiso of any king or queen, 
unless sooner prorogued or dissolyod by the successor; that if, at 
tho timo of the demifo, the parliamont be adjourned or prorogued, 
it shall immodiatoly assemble; that, in ‘the caso of the demise of 
the sovereign botweon the dissolution of a parliament and the day 
appointed by the writs of summons for the meeting of a new one, 
the last precoding parliament shall immediately convene for six 
months, unless sooner prorogued or dissolved, by the successor ; 
and that in the evont of the sovereign’s domise, on or after the 
day appointed for the assembling of the new parliament, but 
before it hag assembled, then the new parliament shall in like 
mannor convene for six months, unless sooner prorogued or 
dissolved. : 
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CHAPTER III. 


ORGANIZATION OF THE UPPER TWOUSE. 


Classification of Poors —Ioreditary Right,—Questions of Privilege.—Numerous 
Creations of Peors.—-Non-oxclustvenoss ‘of tho Uppor House,—Bill of 1719.— 
Walpole Touching the Upper IHouso,—Croation of Peovs under the Houso of 
Tfanover.— Bishops not Peers. Lile- -peeragos,— Irish Poors,—Scottish.—Statisties 
of tho Uppor House.—Priviloges.. '—Proxy. —Protests—Spenker of the Upper 
Tlouse,—Seats,—Upper House but little Visited, 


Tur upper house consists of. peers who hold thoir sonis— 
1st. By virtue of hereditary right ; 

2nd.-By summons from the crown ;' 

8rd. By virtue of their office (bishops) ; 

4th, By being elected for life (Irish poors); > ’ 

5th. By being delegated for the duration of a parliamont (tho 
Scottish peers): 

Tho succession to the peerage has boon indicated proviously. 
Formerly every peerage was at the samo time a fevdal barony 
(Barone par temu'e). ‘To be qualified to appear, however, in tho 
national assombly of the Plantagonots special summons was 
necessary (Barone par writ), According to Camden, aflor the 
batitle of tenable evory baron was oxprossly forbidden, without 
such spocial writ to appoar in parliament, Any | one affording 
proof that his ancostor was called by “ writ of-stmmons ” hag tho 
right to sit as horeditary poor. Tho claim may likowise bo based 
‘on pregoription. ‘Whoovor is called by writ of summons must 
actually take his séat in order to acquire tho full rights of a peer; 
the eldest sons of dukes, marquesses, and earls avo somotimes called 
by writ to the upperhouse under a special title. The creation 
by patent is ab tho present day the ordinary form employed, tho 
peer being thereby summoned “ad consulondum ot defendendum 
regem ;” and the peerago rights are acquited whother the indi- 
vidual summoned take his seat in tho upper house or not. Peers 
are now only representatives of idoal seigniorios, receiving merely 
the titlo of some ancient or fictitious barony. 

Should a question arise as to the legal capacity of a poor to be 
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“admitted to the sittings of tho upper house, the queen is prayed 
for a writ through a secretary of state; the attorney - -goneral 
supports the petition, and, if willing to allow if, it is ordinarily 
complied with. Ifthe matter is doubtful, ho recommends it to be 
referred to the upper house; which resolves itself into a com- 
mittee of privilege. Upou a report to tho house the latter 
declares its opinion by way of address; hereditary peers may, by 
a “standing order” of the upper house take their, seat without 
further preliminary ; peevs newly created or summoned have to bo 
‘ introduced,” * 

The crown is unrestricted in its privilege of creating peers ; 
‘the sovereign may legitimately summon 100 peers at once, and 
raise a body-guard in the peerage,” (Liyndhurst).+ : 

‘The préséni peerage, as wo have seen, is of very recent origins 
Henry VII. began his reign with twenty-five temporal and five 
spiritual peors;{ Ienry VIII. raised the number to fifty-one 
temporal peors, and Elizabeth named seven new peers; under the 
Stuarts the upper house was recruited from the leading country 
gentlemen and lawyers, The most powerful noblemen of the 
century precefling the civil war, the Dukes of Somerset, Northum. 
berland, Buckingham,,and the Harls of Leicester and Strafford, 
Lords Seymour and Burleigh, had clevated themselves by means 
of courtly artifices or prominence in parliament. James named 
98, Charles I. 180, Charlos If. 187, and James IT. 11 new peers ;’ 
after the xevolution William ITI, summoned 86, and his succes- 
sor, Aune, 47. When Lord Oxford named 12 peers at onog, he 

_was reproached with having thereby immodorately inoreased the 
jnfluenco of the crown, and on the ground of this meagure accu- 
sations were raised against him. In cohsequence of this abuse, 
as ib was then accounted, Lord Sunderland persuaded George I. 
fo renounce his important prerogative of making peers, and a 
bil supported by the ministry wag carried through the upper 
house, limiting tho house of lords, after the creation of a very 
few more, to its actual members. This measure was, however, 
rejected by the commons. . 

“Tt is,” says a prominent conservative historian,§ “ exactly 
the constant affluence which keeps the stream of the peerage clear, 
and prevents it frém becoming a stagnant and fetid pool, What 


. * May, Parliamont, 172, { Pauli, v. 542. 
+ Ani, Reg. 1886, p. 86. , § Mahon, 1. 540. 
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has kept it firm and unshaken while so many neighbouring aristo- 
evacies have tottered to decay, or fallen before political con 
vulsions? tis because their families ate constantly coming from 
the péoplé, and returning to the people ;' they have boon an insti. 
tution not a‘caste, not a separate and jealous oligarchy like that of 
Venice, asserting for themselves and for their descendants an 
inborn superiority over their brother mon, With us how many 
sons of ploughmen or weavers, enroblod for their services, sit side 
by side with the loftiest of the Somorsets and the Howards |” 

Robert Walpole violently attacked this bill, which mado of the 
upper house “a fixed impenetrable phalanx.’ “ Until now,” he 
says, “the usual path to the temple of honour had. boen -through 
the temple of virtue, but by this bill, it is only to be through the 
sepulchre of a dead ancestor,” 

The house of. Hanoyer, at a later perind, made exténsive 
use of the cherished prerogatiyo. Goorge I. created 60 and 
George TI. 90 new peers; from 1761 down to 1821, 888 persons, 
were cloevated to the peerage; from 1700, however, down to” 
1821, 667;* Goorge IV. created 59, , William IV. 55, and 
Queen Victoria, up to 1857, 60 new poors.t A body like that 
of the present upper house cannot, accordingly, be formed an 
assembly of magnates, but rather one of notables distinguished 
by birth, fortune, learning, or official position, “ 

At the Reformation tho twenty-sevon mitred abbots wore 
excluded from the upper honso.t From Ienry VIIT. till 10 & 
11 Vict. o. 108, the two archbishops and iwonty-four Wnglish 
bishops have sat in tho upper houso, - Since tho last-named statute 
two archbishops and twenty-four nglish bishops havo a scat; tho 
Bishop of Sodor and Man is excluded from voting’, but nof from 
sitting. The youngest bishop has nota seat in the upper houso 
nntil he has advanced by senjority, ‘Tho Bishops of. London, 
Durham, and Winchester, however, always sit in the upper 
house, Since the Union, fonr Inish bishops (ang archbishop 


* May, Consé, Hist, 1,285, 

+ Thid 237. 

{ Who number of tho prelates sum- 
moned wae formerly always undelor- 
mined, and very often {hy exceeded the 
number of the temporal lords and barons, 
In the 49th Henry ITT, 120 prelates and 
23 temporal peera woro summoned ; in 
22nd Wdward T, 90 prelates and 60 tem- 


poral peers; the 281d Idward I, 77 
prelates and G3 temporal poors, and the 
anme year 90 spiritual and only 60 tom- 
oral peovay the 24th Hdwad I, 91 -pre- 
tos and 43 temporal poors; tho 27th 
Edward I, 58 prelates and 90 tempoal 
eas; the 28th Hdward ITI, 103 pro- 
Tites and 89 temporal prors, 


Bu 


418 TIE ENGLISH CONSTITUTION, 


and three bishops) sit in the upper house, replacing each other 
by rotation of sessions.* All the bishops are “lords of par- 
“ament,” but not ‘* peers ;” and hence do not enjoy the privilegos 
.of nobility, If they abstain im corpore from voting upon any 
question, the vote of the house is offectual notwithstanding ; so 
also, when they refuse to vote, or even when they put a protest 
on tho journals; a Yote given by them conditionally has no 
validity;+- They may vote on occasion of a “bill of attainder,” 
provided it do not involve a capital sentence. 

, Coko assumes} that bishops sit in the upper house by virtue 
of holding cortain ancietf baronies under the crown; this haa, 
however, been greatly controverted. The opinion advanced by 
Dr, Warburton, Bishop of Gloucester,§ is now gonerally adopted, 
vizs, that the right to sit in the upper house is a privilege which 
is connected with the episcopal dignily by prescription. Bishops 
take thoir seat in parliament after their election has been con- 
firmed. Since the Reform Bill an attempt has been made, though 
unsuccessfully, to exclude bishops from the “Lords.”|| Bishops 
nowly’ nominated must be “introduced” to the “ Lords” by twa 
of their own body. * 

. T1856 the attempt was made tos summon peers merely £ for 
life,” such pdorages had not, however, been created for 400 yéars, 
‘Ook, ‘it is tno, expresso$ himself in fayour of the right of the 
sovoreign ‘Lo oreate.such peers, The' mesure excited, however, 
such ~vlologt .opposition, tho upper house deemizig its inde. 
pendence thoreby | imporilled, that Lord Wonsleydale (Baron 
Parke) was createtl an hereditary peer, “and the Sen 
abandoned its schome of life” peerages. ~ 

‘Tn 1860 there were 198 Ivish pecrs, among whom, the King of 
Hanover, as “ Warl of Armagh }” seventy-one of them are “ peers 
‘of the United Kingdom,” iwenty-cight sit in the upper house as 
« elected for life,” in conformity with the Act of Union (89 & 
40 Geo. ITI, c. 67, 1801.)** Those Irish peorg are eligible to 
the upper house, who are not summoned as horoditary peers of 
the United Kingdom, and who have not a seat in the commons, 
The. number of Ivish peers ‘not peers of the United eso 


“4 Bowyer 76. " ; ||. May, Consd, "Trot, i, 351. 
++Buing,i 218, on Y May, Parliament, 172, 
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may always be brought up to 100; for tho time being there ‘ave 
algo twenty-two Irish peerages which are extinct, and the sovereign 
according to the provisions of the Act of Union aan only create ong 
new peerage for every three peorages that have lapsed. ' ‘When an. 
Trish peer has a seat in the lower house, he loses his rights as peor, 

Since the Act of Union with Scotland ‘(1707) sixteon Scotch 
peers belong to the upper house, being elected by their peers for 
the duration of parliamont. é 

The crown cannot créate any new Scotch peers; they form, 
consequently, a’close electoral body. A fresh election of repye- 
sentative peers of Scotland takes place on every dissolutign. ae 
upper house consisted :— 


‘ 


In 1889, ‘In 1718, 


Of English archbishops  . , “. 2 » 2B. 
+», Trish s . ‘ 1 Com 
» English Bishops . ‘ se Bd at Dd 
yy Ligh ‘ ‘ soe 8 oo 
»» Dukes of royal plood wor ae Shine BS eet AP 
‘4,5, having an English titlo . 19 122. 
» Marquessos © ww wwe WO. BM” 
» Bole. . we OF 
» Viscounts 2. 1 we BL 0 
x» Barons se we eth, 1908 G7 
x Scotch peors hag) a Bt 1g 
yy Dish, ge tee Be 





Every bill affectitig the privileges of tho upper house takes its 
‘rise and beginning in the house of poers, and cannot be amonded 
by the commoys; ‘who, liowever, may reject it altogether,” 

Peers aro free, from arrest even during the parliemontary recess. 
Conformably with the Oharta de Forosti” (9 Hon. ITI, 0. 2) » peer 
has a very ancient privilege, mentioned only in illustration of a 
former era, of killing one or two of the king’s doer whilo passing, 
on his way to parliament, through the king’s forests, ‘In view of 
the, forester,” says Blackstone, “if he bo present, or in blowiig'a 
horn if-he. be absent, ‘that the peer may not seem to, toke the 
king’s venison by stealth? as 


*A, Fonblanqne, How we are Governed, 27. 


420 THE ENGLISH CONSTITUTION. 


Tn formor times thoy frequently assembled of thelr own accord 
to offer “advice” to the sovereign. Occasionally also they were 
spécially summoned to give advice to the king. A great council 
of tho poers met, for instance, in 1640, before the summoning of 
the “long parliament.” Ivory individual poer has the right to 
consult majesty, and can request an audience for that purpose, 
which must be granted. This right is likewise possessed by Irish 
and Scotch pecrs oven when they have not a seat in the upper 
house.* A peer can only sil and vote on attaining the age of 
tionty-ong, 

Tho right of voting by proxy dates from the reign of Edward I. 
At that period the “ attorneys” of the pears were mere messengers ; 
but under Henry VIII. one peer first began to represent another. 
In tho reign of Charles I, tho Duke of Buckingham had at one time 
fourtoen proxies at his disposal, and honce an order was passod 
that no peer should hold more than two proxies. The right to 
vote by proxy is possessed by every lord of parliament, and hence 
by the bishops. It is formally acquired by previous licence of 
the sovereign; the holder of the proxy need not give his own 
vote in accordance with that of the person empowering him, In 
1885 Duncombe made an unsuccossful attempt to set aside voting 
by proxy, Under Henry IV. the “ protests”? of minorities were 
introduced; Wvery peer has tho right to record his vote, togother 
with the grounds of his dissont, in tho journal of the house; 
when the protost is not immediately inscribed in the journal, 
the house must give formal permission that it be entered on the 
day when it is presented. 

The speaker, or chairman of the upper house, is the lord chan- 
cellor, ov “lord keoper” of the privy seal, The Queen may he 
veprosented by commission, A lord chancellor, not a peer, cannot 
yote or take part in the debates; thus, Brougham, on the 22nd 
November, 1830, and Sir Edward Sugden (Lord St. Leonards) 
on the 14th March, 1852, were speakers of the upper house in 
their charactor as “ chancellov,’’ without having been as yet created 
poers.** The woolsack being regarded as outside the house, any 
one not a peer may take his seat thereon, The judges, as pre- 
viously intimated, whenever assisting at the sittings of the upper 
honse, ava seated on the woolsack, As to the order'of precedence, 
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the Archbishop of Canterbury takes his seat on the right of the 
throne, next comés the Archbishop of York, then follow the 
Bishops of London, Durham, and Winchester, and the rest of the 
bishops by seniority ;* the other péers according to their rank, 
Three peers may wield all the authurity of the houso,+ ms 


a 
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CHAPTER IV. 


THD COMPOSITION OF THE LOWER HOUSE, 


A.—Enroronat Sxsrra peronz run Ruvora Bru, 

Corporate Ropresentation,—Qualifteation undor Ionry VI.—Conditions of Eligibility, 
—Numbor of Reprosontatives—Disproportion between Electors and Elected. 
—From 1678 down to tho Reform Bill, no Now Boroughs Summoned.— 
Bectorat Right in Lowns,—Olhgarchy,—Rotten Boroughs—Old Sarnm.— 
Sale of Electoral Boroughs —Small number of Tteotors.—Inconsistencios in 
tho Ropresentative Syatom.—Paley’s opinion on tho English Representative Sys- 
tem,—Represontation in Scotland.—Leland.—Famnls Seats in the Lower House, 
Tho Lower TLouse not a Representation of the People.—Admiral By ng.—-Cor- 
yuption.—Striking Examples,—Poll,—Bleotioncoring Mancouvres —Comt-inilue 
onco,—LEleotions and tho “ Military,”’—Categories of Punctionaries Exoluded. 

‘lun lower house is regardod. as representing all the “ commons of 

England,” but in reality only the counties, and cortain boroughs and 

towns to which the king granted the right of voting, have heen re- 

presented, As taxationwas during the middlo ages merely regarded 
as an agreomont between the boroughs represented and the sove- 
reign, tho exclusion of boroughs from the right of representation 
was not deemed an injury, but rather an act of graco, many towns 
having frequently petitioned for the privilego of boing excluded, 
Till 8 Hen, VI, c, 7, universal suffrage scoms to hav$ beon of 
common sight in the counties. This act oxpressly says, in the 
preamble :—Jtem, © Whereas tho clections of knights of shires to 
come to the parliaments of our lord the king in many counties of 
tho realm of England have now of late been made by very great, 
outraggous, and excessive numbors of people, dwelling within the 
same counties of the voalm of England, of the which, most part 
was of people of small substance and of no value, whereof every 
of them pretended a voice equivalent as to such elections to be 
made with the most worthy knights and esquires dwolling within 
the samo counties, whereby manslaughters, riots, batteries and 
divisions among the gentlemen of the same counties. shall vory 
likely rise and be, unless a convenient and due remody be pro- 
vided in this behalf,’ etc, The act provided that the knights 
of the counties should be elected by the resident frecholders, 
having a yearly income of forty shillings from land. By reason 
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of the more general subdivision of landed proporty, the numbér 
of freeholders qualified to vote under Ifenry VI, was much greater 
than under George IV. 

So early ag the 19th parliament of Edward IT. there were 
twenty-eight representatives of counties, not actually “ knights,” 
but validly elected as “titular” knights of tho shire, The act of 
8 Hon, VI. c. 7, destroyed this relic of class-reprosontation by 
allowing the election of “all notables, osquires, and gentlomen 
in the county.”* An act of Ienry V.,t and the act 8 Ion. VI. 
c. 7, directod that the knights of the shiro were to be resident in 
the county for which they woro elected, although so far back as 
the 4th parliament of Edward IT. two knights, not rosidont in 
Rutland, represented that county.{ The requirements touching 
residence have, accordingly, since those two acts, never beon ob- 
served for county members; and 14 Geo, ITI, c, 58, ultimately 
allowed towns and counties to take their representatives from any 
part of the kingdom. 

The number of knights deputed by each county was not uni- 
form, some counties sending two, others as many as four, For 
the 18th parliament of Edward I. three knights were summoned re- 
spectively, for Norfoll, Suffolk, Cambridgeshire, and [untingdon- 
shire, In the anciont parliamonts each county appeared as a 
unit,” and the representatives were bound by their mandate; it 
was hence immaterial how many represontativos appeared for tho 
county. When the mandatos became no longor binding, tho 
custom continued of sending to parliamont cithor two knights or 
one, but, generally speaking, two for each county. 

The representation of countios, by roason of the social de. 
velopment of the country, became a confused admixture; in 1685 
there were still 160,000 small frecholders, but thoy gradually 
disappeared, and in their stond aroso a body of small farmers 
without any right of voting ;§ and thus, by degreos, there oe 
nated a strange disproportion in many counties between the num- 
ber of representatives and the voters, 

Towns were arbitrarily summoned to parliament, and just as 
avbitrarily releasod from the burthen, In the 28rd parliament of 
Ddward I. all cities were represouted, and also many boroughs and 
market-towns which subsequently sent no deputies, In the reign 


* Mallam, AL 4. iii, 118, {+ Wallam, a, A, iii, 118, 
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of Henry VI. York and Scarborough returned members to parliaw 
ment, and the sheriff stated that ho could not get nny representa- 
tives of othor towns elected, as there were no towns or boroughs 
in Yorkshire besides the two named, qualifiod to clect represen- 
tatives.* Under Hdward III. 120 to 180 towns regularly sent 
members to the lower house; 80 others were ogeasionally added 
whon tho sheriff deemed thom qualified; thus, the boroughs of | 
Lancaster and Preston, in the first year of Hdward’s reign, each 
sent one member; in the thirty-fourth year of the same reign 
Lancaster only was represented. Undor the Tudors, many small 
towns depondent on tho crown received enfranchisement.+ 

When tho clectoral body acquired some importance, several 
towns claimed to be ropresented by setting up a prescriptivo 
right.t rom the time of the Stuarts the lower house closed its 
yanks, and the sovereign could no longer summon new towns. 
Since 1678 till the Roform Bill no town received enfranchisemont, 

Ié was not the population but the corporation of a town that 
was vepresonted in parliamont. To the 8th parliament of Rdward 
IL, York was to send four representatives ; two received the 
commission to represont the corporation, and only two wore 
present in tho parliament, It was quite immaterial how many 
representatives « place might send,§ as cach town, despite the 
number of its representatives, made up merely a “ unit” in the par- 
liamont, HL is difficult to delermino by what class of persons the 
clective franchise in anciont boroughs was originally possessed. 
Tn 1624, o committco of the houso of commons declared that 
tho original righ) as enjoyod by boroughs represented in the par- 
liamont of Edward I., and all of later creation, where one of a dif- 
ferent nature has not boon oxpressed in tho charter from which they 
derive tho privilege, was in the inhabitant householders resident 
in the borough, and paying “scot and lot ;” under these words 
including local rates and probably general taxes.|| The common 
law, howevor, ab an early poriod, fell into abeyance in this parti- 
cular, and the right of voling, according io Brady, was limited 'in 
corporate boroughs to the aldermen or othor capital burgesses, 
From the time of the Stuarts, in almost all the towns, only the 


* Lord John Russell, Hansard, Ser. § Sir Robort Inglis, Hansard, Ser, 
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burgessés and frdemen exercised the right of voting; in sonte 
towns the residents bearing “ scot” and “lot”? were added, In 
some boroughs the common practice appears to have been this: 
a few “of the principal members of the corporation made the 
electionin the county court, and thoso namod as actual electors 
were genorally reburned. upon the writ by the shoriff. But we 
_cannotrsurely bo warranted by this to infer that they acted in any 
other capacity than as deputios of the whole body ; and indeed it 
is froquently expressod that thoy chose such and such persons by 
the assent of tho community.* In Grimsby, Bristol, and Tull, 
the right of voting was acquired at once by marrying the 
daughter of a freoman; previous to an election many such unions 
wore devised. In Grimsby alone, in 1790, sixty were hurried 
through im one week; and the right of voting was thero ordi- 
uavily appraised as a marriage porlion.t Until the 2 Will, and 
Mary, st. 1, c. 7, tho lord warden of the “ Cinque Ports” had the 
privilege of nominating a “baron” for each of the fivo havens, t 
A confused admixturo consequontly existed; neither porsons, 
places, nor property, being represented, but merely a strange 
compound of adventitious interests, landed property holding the 
supremacy, As a consequence, the lower house remained for 
180 years a close oligarchic body, which was, theoretically, spoken 
of as the “ democratic part of our constitution.” 

Amid the varied aspects of the olectoral bodies, the rotton 
boroughs stand forth with startling prominenco. “ Rotten,” or 
“ nomination boroughs,” were cithor localities which had dwindlod 
from thoir original imporlanco, or which had ever been of small 
significanco, owing their privilege cithor to proscription or to tho 
efforts of the Tudors to create « subsorviont majority, They were 
gvacually consigned. to tho closo keeping df individual familios, 
which, by the contrivance of a simulated election, nominated one 
or mora members to parliament, By means of such rotten 
boroughs, however, men of great capacity wore frequently intro- 
dacod into tho parliamentary arena,§ 

Notorious above all was the borough of “old Sarum.” The 
ancient lime-rock on which, at the time of tho Refoum Bill, five or 
six wretched tenements were standing, was a deserted spot so 

* Hallom, 2. 4. fli. 117, } Hansard, Ser. iii. i, 1104, 
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fir back as the time of Richard I* Still it retained tho right of 
sonding two mombors to parliament till (882, although a writer 
in the time of Ilenry VIL" called it omnino desertum. The por- 
sons inhabiting this lime-rock and the five tenements, amounted 
ultimately to twelve; ordinarily the election was conducted by a 
notary or ® sorvant of the proprietor, and he “nominated” the 
two members. ‘Through governor Pitt, the possossor of the great 
diamond, “Old Sarum” came into possession of this celebrated 
family. ‘Ifis descondants,” says a writer of the last century,t 
“have quite as good an hereditary right to a seat in the house of 
commons as the earls of Arundel had in the upper house.” Of 
Lord Camelford, who nominated Horne Tooke for Old Sarum, it 
is related that he threatened, “ If the house of commons were not 
satisfied with his members, the next time he would nominate a 
couple of sweeps.” 

Rotten boroughs were put up publicly for sale; Jews and 
Catholics wore not allowed to sit in parliament; but if they had 
cash onough no one could prevent them from purchasing rotten 
boroughs, and thereby exercising a direct influence on politics. 
In 1714 Lady Montague wioto thus to her husband: “The best 
thing will be to intrust a certain sum to a good friond, and buy a 
small Cornwall borough,” In 1761 the “nabobs” entered the field 
as purchasors ; in 1766 the borough of Sudbury was publicly put 
up for salo.t Winchelsea, in 1784, had but threo voters, and was 
tho proporty of a rich nabob ; the borough of Bossiney, in Comn- 
wall, had one voter only. .A borough which had beon swallowed 
up by the sea still continued to bo reprosented; the owner of 
tho beach on which it had stood rowed out in a boat with three 
yotors, and thoro played out the electoral farce.§ In 1790 there 
wore 30 boroughs, with 875 voters, which sent 60 members to 
tho lower, house—amongst them, Tiverton, with its 14 voters,|| 
Tavistock, having only 10 frecholders, and St. Michael’s, with 7 
scot and lot voters, returned ono member each.] 

In the greater towns and boroughs likewise, the electoral 
bodies wore frequently limited in number; Plymouth, which jn 
1716 still possessod 400’ voters, in 1881 had but 59; in Bath 
there were but 80 persons constituting the electoral body—viz,, 


* Kohl, Reisen in England, iii, 99, § Archonholz, vy. 12. 
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the mayor, aldermen, and common councilmen,* As to tho 
disproportion between representation and population, a report of 
1790 affords tho following disclosures :—-f 

The city of London, with 495,550 inhabitants, sent four repro- 
sentatives ; the city of Westminster, with 240,800 inhabitants, two 
representatives ; tho county of Cornwall, on the other hand, with 
165,600 inhabitants, including the borough, sont 4d- shies to 
parliamont, 

The county of Devon, which, including the boroughs, Saiataad 
887,860 inhabitants, sent in all 26 representatives, 

Inhabitants. _Roprexentatives. 





Tants, including boroughs, with .,. 162,850 ..... 26 
Lincoln . vee 24,840 v0. 12 
Huntingdon ‘, .. 112,000... 4 
Sussex és we» 129,240 0... yo 28 
Westmoreland * we 89,000 wo, 4 


London, Westminster, and Middlesox yielding » land-tax of 
£307,140 sent only8representatives; wheroas Cornwal] with £31,976 
land-tax sent 44. In 1790, 500 towns, although possessing an in- 
dustrial population, not unfrequontly woalthy, romained unrepre- 
sented, from tho simple fact that the rich merchants and manufac- 
turers were not at the same time “ freeholdors” in the county. 

Tho house of commons,” says Paley, ‘consists of 558 
members, of whom 200 aro electod by 7000 constituents, so that 
a majority of theso 7000, without any reasonablo title to superior 
woight or influonce in tho sltalo may, under certain circumstances, 
decide a question against the opinion of as many millions. If my 
estate be situated in one county of the kingdom, I possess the 
10,000th part of a single ropresontation; if in another tho, 
1000th; if in a particular district, I may be ono in 20 
who choose two represontatives ; if in a still more favourer|, spot, I 
may enjoy the right of appointing two myself. If I have been 
born, and dwell, and have scrved an apprenticeship in one town, 
I am represented in the national assembly by two deputies, in tho 
choice of whom I exorcise an actual and sensible sharing of 
power ; “if accident has thrown my birth, and habitation, and 
service into another town, I have no represontation ab all, nor 
more power or concern in the election of those who make the 
laws by which I am governed than if I were a subject of the 
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grand seignior, and this partiality subsists without any pretence 
whateverof morit or of propriety, fo Justify the preferment of one 
place to another,’’* - : 

* Until now |”? exclaimed Sir Georgo Saville, “I have -beon 
elected in Lord Rockingham’ 8 dining-room; at last I haye been 
for onco called to parliament by ap_actual méoting ‘of voters,” 
Tlectors previous to the Reform Bill vould boast of few mombers 
of their, own making; nine peers nominated sixty-thres mem|Jers 
of the lower house; the greater number of the latter from 1780 
being returned by 6000 electors; - . : S 

Before the Reform Bill— io . 

~ 87 English peers nominated .", * . 218 mombers.. 


21 Seotch 4, - 4, ey wes Od 
B6Trish gg yee BL 
— 
j ‘ 300 
128 othor large landholders ,, CUTE og 
Tho ministry direct i hor GAG A455 


Not nominated by the aristocracy, ther @ 
avere, out of 658 mombers, ouly 
independent ‘ « « Vl a 
Writmg in 1821, Sidney Smith says:— The cauntry belongs 
to the Duke of Rutland, Lord Lonsdale, tho Duke of Neweastle, 
and about twenty other holdovs of boroughs. They ‘axe our 
mastors.”+ ‘Ihe house itself was composed of as avistooratic 
oloments as its patvons, In 1789 there were—t 


Trish poors and sons of British poors . “. 216 
Country squires. . ‘ ‘ » . 190 
Officers of tho army and navy’. ; . 60 
Mombers connected with the Hast India Company 85 
Lawyers. . . : ‘ sore 86 


Merchants . . . . 7 ii oe 


558 








Still moro doplorable was the electoral system in Scotland and 
Treland.§ In the Scotch towns only the self-clective magistrates 
‘voted for members ; in 1831 thero were only 1440 borough voters ; 
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Edinburgh and Glasgow had only 33 olectors.* The right 
of voting in the counties was founded -on tho so-called “ supre- 
macies,”, which wore publicly sold in the market, and conferred on 
any one purchasing thd right to vote, whether residont in the 
county or not. In 1881 thero were only‘ 2300} vojors, and in no . 
county were there mote than 240, few of whom voted at all, 
Thus the county of Argyle, with a population of 100,000, had 
115 yoters, 84 of whom did hot reside ii the county. ae 
Caithness, With 80,000 tnhabitents, had 36 non-resident out of 
47 electors ; Inverness-shire, with 90,000 inhabitants, had 50 non- 
, resident out of 88 electors. . The county of Buto, with a popula- 
tion of 14,000, had 21 electors, of whom: only ‘one resided in the 
“county, At an ‘election -at“Bute, not beyond the memory of man, 
only one person attended the meeting, except the sheriff and the 
returning officer. He, of courso, took tho chair, constituted the 
snooting, called ovor the roll of fregholders, answered to his own 
-name) took the vote ,ag to the proses, and elected himself, Ho 
then moved and seconded his gwn nomination, put the ques- 
-tion as to the vote, and was unanimously retwned.| No ong, 
of course, took the slightest part ih tho elections, which were 
usually conducted in some small room.§ Tho Scotch magnates 
nominated neatly all the Svotch members, and sdld thomselves 
with. their protégés Lo the ministry of the day.|| In roland two- 
‘thivdé of the 100 membors wero “nominated” by some 60 influ. 
ential patvons.§ Tho thoronphly aristocratic charactor of tho 
lower housg, in tho cighteonth century rénders tho striking 


sameness in its outward foatures somewhat oxplicable. 


So far 


back ag the yoar 1627 a Sibthorp ropresonting Lincoln, preachod 
up passive obedience, and this solf-same rigidly conservative 
family, has been met with, even in our own days, ropresenting in 
every parliament the self-same qlectoral district. Wo find in 


parligment from 1714:— 
A “Drake? .. 
>, ‘ Musgrave” 

*,,  “ Cholmondeloy” 
» Bathurst” 
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+ “Actually there wore only 2000 
voters, as many persons had the right of 
voting m several counties at the same 
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A “Lowther”? .  clocted for. . Cumberland, 

a» © Wynn” P a ‘ . Denbigh., 

» Foley” . oe ‘ . Hereford. 

» Elliot”? : Ye : . St. German’s, 
» “Berkeloy”? . ae . Gloucestershire. 
» Lord Iinchinbrook’ , a . ", Huntingdon. 


» ©Walpolo”? . yoo. . Lynn. 
a Wentworth” . 2 ‘ . Malton, 


: ‘4, Cartwright” . ra : » Northamptonshire. 
» Vernon” ‘ a j . Stafford. 
© Cecil’ r P . Stamford, etc. 


Whose descendants are still in gt ren measure in the parliaments of 
the present day, just as though théy were “ hereditary” members, 
and, like the Sibthorps, had outlived the Reform Bill,* 

This assembly of oligarchs could only be energized by two means; 
by bribery, or by an anxiety to become popular. Such a powerful 
esprit’ do corps was developed thgt the lower house became, in 
some degree, a counterpoise to the aristocratic ascendancy ; sub- 

" soquently the control of pubhcity was super-added, and many an 
aristocratic membor sought to strengthen his power in the house 
by his power out of it; the house was, however, so inadequate a 
representation of the ‘poople that the king, on Pitt’s informing 
him that the house of commons desired his mercy to be ex- ‘ 
ercised ins favour of Admiral Byng, was fairly entitled to reply, 
“You have taught me, sir, to seok a the popular opauion else- 
where than in the house of commons,’ 

Previous 10 tho union with Irvcland only about 180 or 140 
English membors had’ boen actually elected; gs these membors 
preserved therequipoise between the two aristocratic factions, a 
stout fight occurted tn the places of election; whenever one 
party sought to insuro the return, bribery was tho ready instru- 
ment at hand, Tho first case of bribery ocourred in the reign of 
Hlizabeth. In 1571 a certain Thomas Long, with a view to secure 
his election, bribed the borough of Westbury to the amount of 

- £4, The mayor and the aldermon, were gbliged to refund the 
*money, Long himsolf lost his sont, and the borough the franchise. 

Tn the 18th century bribery was the rule in all boroughs not 
dependent on the aristocracy ; thus, in the elections of 1754 very 
gross bribery prevailed, and out of forty-two elections only one 

# Mahon, i. 
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electoral contest actually took place; still more lavish was the 
bribery resorted to in 1761, Foote,in one of his comedies, makes 
an elector to say— When I first became an eleator,-I could only 
get thirty guineas for a pair of knight’s boots, whoross my neigh- 
bour for just the same affair had the luck to receive a £50 note for 
a pair of wash- ‘leather breeches,” 

In 1790 a goosekerry-bush was sold during the election for 
£800; thus astutely wote the pénal cnactments evaded. 

In 1768 the mayor and aldermen of Oxford agreed to veturn 
their former members, on condition that they undortook to pay thé 
debts of the corporation ; on their consenting, the election was 
carried triumphantly. The house of commons in consequence 

-sent the electoral body to Newgate for five days; on the other 
hand, in 1826, the corporation of Northampton expended a portion 
of the town funds to secure the return of » ministerial candidate.* 
Other expodients still more infamous were hkewisoresorted to, In 
1784 two Catholics of high family apostatized in ordersio get elécted, 

The polling in the case ‘of contested elections lasted forty days, 
During that time, all tho publie-houses were thrown opon to the 
voters, who were treated at the exponse of the candidates,+ 

The expenses of an election wére thereby raised to an enormous 
height, In 1784 the Westminster election cost Fox £18 000.4 
An election in the cointy of York on ono occasion cost as much 
as £150,000.§ 

Barl Spencer in 1768 spont £70,000 to rottin his oundidato 
for Northampton, Coincidently the value of rotion borouglis,roso 
enormously, In 1767 Lord Chesterfield wrote to his son, “ that 
roften boroughs were to be had for £8000 to £5000,” but they soon 
rose to £9000, Gatton, before the election of 1794, alvendy fetched 
£70,000.|| In 1880 Lord Monson is snid:to have given for the 
samo borough, for which two members wore returnable, as muck 
as £180,000, Matters must have gone very far indeed when 
boroughs were deprived of the frgnchise, on the ground of the 
bribery having been on 100 lavish a scale; this ocurred, howayer, 
in the case ofthe borgugh of Shoreham, which was the property 
of an Indian nabob. Lord Chatham on seoing the potition ex- 
claimed, “Tam traly glad that the borough of Shor cham has heen 


* May, Const, Hist, 848, -§ Ibid, 294, 
“t Ibid, 290, il Mahon, vi. 
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brought back from Bengal Yo its own place in Sussex.” In 1782, 
* Cricklade was, in like manner, disfranchisod.* 
_ Tho harmless expedients everywhere resorted to for the purpose 
of securing election, in other words, the ordinary electioncering 
tactics, aro still in vague, although the fashion is tiresome enough 
in itself, evory lector, even of the most insignificant borough, 
expecting a ceromonions Visit from the candidate, who, in a measure, 
depends upon “his vote.” ‘In three-and-a-half hours,” recounts 
Lord Joffrey, relative to his candidature in 1881, I knocked in 
the borough of Malton at 685 doors, and shook 494 people by the 
hand.’ These election visits have to be endured by both parties, 
and are mere matters of form. An old hypochondriac in “ Hum- 
phrey Clinker,” oxclaims, “Nothing is so common as a candidate ! 
this familiarity has made the populace so impertinent, they are 
alla purchasable and corrupt rabble.” This is admittedly as gross. 
a caricature as Hogarth’s broad sketches of the elections; not 
unmingled, however, with a spice of truth in both instances. 
The elections of the last century were, at any rate, scenes of the 
greatest violence and wantonness on the part of the populace, 
Eyen atthe present day a contested election, which lasts but for 
one day, is oftentimes # disgrace to a civilizod people,t 
During the 18th century court influence only made itself felt 
by bribery, the withdrawal of custom, or the dismigsal of func- 
tionavies, mainly howevor whon court and cabinet were in real 
accord. Under the Tudors and the Stuarts the crown-did not 
shrink from intorforing, and with the wholo weight of its authority, 
Mary in 1554 direotod’ tho shoriffs to cause good Catholics to bo 
elected. Intorferenco ky an armed power and by personal influ- 
ence had been forbidden so far back as 8 Mdw. I. o, 5., “Mb 
pur coo que elections doivre estte frankes cy defend le voy sur Ja 
‘greeve forfeiture quo nul haute home, ne auter per povar des 
armies, ne par mulice on monaces no disturbe de fure frank 
elactions,” 
Ag the Bill of Righis provided that parliamentary elections 
* shal] be frog, the ancient right thoreby reccived fresh confirmation. 
_ &: further protoction of the freedom of election against the 
encroachments of the crown was secured by 8 George IT. o. 80, 
whereby all soldiers on the day of election have to withdraw two 
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miles from the place of election, and are not to toturn till one day 
after the poll. . By later enactments and observance the troops are 
merely confined to their barracks, and need not any longor be 
withdrawn from the district, When Lord Palmerston was re- 
elected in the year 1861 at Tiverton, he was accompgnicd to the 
hustings by the Tiverton volunteers; this meddling on the part of 
an armed body met with severe rebuko in the house of commons, 
The secretary at war has, in consoquence, forbidden all similar 
processions of volunteers.* The lord warden of the Cinquo Ports 
cannot any longer recommend candidates. A customs’ official 
interfering in an election, forfeits £100, and becomes incapable of 
discharging any office. A resolution of the lower house in 1779 
declares the interference of ministers in elections highly criminal ; 
such interference, however, does take place indirectly by means 
of party supporters. Another resolution declares the intervention 
- of a lord lieutenant or a peer, to be a gross breach of privilege. 
By the Act of Sottlemont, 12 & 18 Will. III. o, 2, it was 
enacted that fo person who has an office or place of profit under 
the king, or receives a pension from the crown, shall be capable of 
serving as a member of, the house of commons. As a rosult of 
this” clause, no minister could have a seat in tho house of com- 
mons to bring forward or defend the measures of the executive: 
govermnent, As the clause was, therefore, found impracticablo, it 
was repealed by the 4 Anne, c, 8,8. 25. By tho 6 Anne, c. 7, it 
was provided that every member of the houso of commons accept» 
ing an office under the crown, except a higher commission in the. 
army, should vacate his seat, and’ a new writ issuo, aud that no 
person holding an office creatod sinco the 2bth October, 1705, 
should’be capable of being elected or re-elected ab all. At the 
same time, all persons holding pensions during the: pleasure of 
the crown were expressly excluded from seats in the commons, 
Sheriffs, mayors, or bailiffs, cannot be elected in thei official 
district. The same holds good with respect to returning officers. 
The judges at Wostminster, the vico-chancellors, and ordained 
glorgymen are excluded from the privilege of boing elected. The 
enactments relative to the oxclusion of salaried functionaries are 
constantly being renewed. In tho first parliament of Goorge I. 
there were still 271 such reprosentativos ; in the first parliament 
of George II, 257; in the first of Goorge IIL, however, only 109.} 
* Parl, Rem. iv, G6, $ Manenrd, Sor, sii, ii. 1118, ; 
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B—Tue Exnoronan Sxarex grvor rin Revont Brix. 


Cromwell's Reform.—Chatham and Junius rospeoting the Electoral Systor.—Early 
Aliompts at Roform.—Pho Reform Bill of 1882,—* Rotton Boroyghs,"—Now 
System of Ropresontation.—* Froomen,’—Ton Pound Qualification. Electoral , 
Qualification—Lhe Univorsities—Now Irish Electoral Law.—No Proporty. 
Qualification. —Cortain Ofiicials not Hligible.—The Rights’ of Corporations In- 
fringed.—Protest of the Minority.--Citizen Class,—Large Towns Reprosented. 
Small Localities Ropresonted,—Town Representation,—County.—Disproportion 
between Reprosontation and the Importance of Large-Towns—~Axbitravinoss of the 
System, 


Svcu defects in the electoral system could not fail to provoka 
hostilo ‘criticism, So far back as the reign of Blizabeth people 
did not hesitate to speak of tho “rotten boroughs.’ Cromwell 
stripped them of the franchise, which he re-granted to large towns 
not proviously invested with it. Of the 400 members belonging 
to the parliament which he convoked, on the $rd September, 1654, 
the cqunties were represonted by 250, the towns and corporations 
by 150 mombers.* The Restoratiou, however, 1¢-established the 
former state of things, and the attacks upon rotten boroughs were 
revived. ’ : 
It hag been already shown how far such conditions were re- 
movod from Chatham's dictum that reprosentation and taxation 
ought muinally to go together. Against arbitrary alterations 
Chatham-himsolf did not hositate to yaise a warning voice, 
According to the theory of our constitution,” he says, “ thero 
“should bo a constant connection, botavoen tho representatives and 
tho gloctors, ‘Will any-man say that this connoction now exists ? 
Bat bewaro of having recourse to viglont oxpedionts.” Speaking 
of boroughs, ho employed language sufficiontly contumolious :— 
“ Thoy are'the votton parts of the constitution, but, lilke the evils 
of tho body, wo must bear them patiently, we must carry them 
about with us; tho limb may be mortified, but amputation would 
be doath.”’+ And Paley, after having laid bate the evils of tho 
electoral systom, affirms—* In the end ib would only conie to this, : 
Who ought to be elected? and not, who ought to elect ?”t  Junips 
“Ys entircly of opinion—* That just as easily as they may disfrali- 
chiso rotten boroughs, even so might they disfranchise all com- 
moniers, by a parliamentary resolution.”“4 To large towns not yet 
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enjoying the franchisq ho did not wish that it should be granted, 
‘being of opinion that ihe lerge manufacturers ought to hecome 
frecholders ; on the other hand, he wished the county ropresenta- 
tion to be increased. Lord Chatham was not averse from a reform 
of parliament, provided ié did not violate corporate rights, and ho 
was desirous of adding 100 new county members to the lowor 
“house. After such a scheme of reform foundored in 1760, and the 
universal suffrago and annual parliaments proposed by the Duke 
of Richmond in 1780 had met with no acceptanco,* Pitt brought 
forward a motion, in 1782, to appoint a committice to inquire into 
the state of the representative system, but it was defeated by 161 
against 141, Burke declared, in a private lotter, “that the par- 
Tiamont was actually, and ever had been, exactly what it should bo, 
and that whosoever wished to reform it would be attompting to 
overthrow the constitution.”+ Further measures of reform were 
proposed, by Pitt in 1785, and by Grey in‘1798, 1797, and 1800, 
‘The French revolution barred the way to all attompts at reforin, 
~by inclining the higher classes against the movement, In 1832, 
however, the Russoll-Grey Reform Bill was, in tho face of the most 
strenuous opposition, triumphantly carriod (2 & 8 Will, IV. 
ce, 45),. By this statute tho franchiso was withdrawn from all 
boroughs whose population, according to the consus of 1831, was 
under 2000, 56 rotten boroughs with 111 seats wore thereby 
cast; 80 boroughs with less than 4000 inhabitants, and which 
had jproviously returned two members, wore in future to ‘send. but 
one; the boroughs of Moleombo , Regis, and Woymouth, having. 
four mombers, were amalgamated; and the number returned re- 
duced by ono half. Tho vacant soats woro apportioned amongst, 
places hithorto unroprosented? Of 43 boroughs hitherto unropre- 
sented, 22 (emongst which, Birmingham and Manchester) were 
allowed to return two mombors, and 21 to roturn one 
member, Yorkshire, proviously returnmg four members, was 
allowed six; and Lincolnshire, in liow of two, was allowod four, 
The vepresentition of 25 counties was doubled, from the 
fact of their being divided. Seven counties were to return, hence- 
forth, three instead of two knights. Three counties hitherto-, 
returning one wore heheoforth to return two each. ‘The Lrish 
yYepresentation was increased by five membors. The ropresenta- 
tion of Scotland was increased from 45 to ba, 
* Buchor, i, 134, + Mahon, vii. 
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Since tho Refornt Bill the yeprosentation of the United King- 
dom has béon apportioned as follows :— 


: . L—Evenanp, « 
reea 4 “Knights of the Shiro, 
1. Yorkshiré, ato mombers for each of oe 
: the threo ridings : : . . 6 
2, 26.Shires, egch,, 4 . 5 : » 104 
a Cr ey) «$, oo a eB 
: 4. 6 9 9» 2» F : » 12 
Citizens. 
* 8, The City of London. y 4 
6, 28 other cities (raslnding: Westmin- 
ster) cach,2 . . 46 
Baprjssoai® 


7.110 Boroughs (including Finsbury, 
Marylobone, and the Tower Hamlets, 

: cach, 2 ‘ a . + 220 

8, 54 Boroughs, onch, 1 54 

9. The Universities of Oxford ond Gaui. 


bridge, each, 2 ne ; » 4 
— Afi 
IL.—Watns. 
Knights of the Shire, 
1. 8 Shires, cach, 2 . ’ ¥ 6 
BO ago Gp Ee ao ee wD 
Burgesses, 
8. 50 Electoral districts, a with the 
Boroughs . . 14 
— 29 
TIf.—Scornann, 
Knights of the Shire, 
1. 27 Shiros, each, 1 i eas . 27 
2 6 4, 2and 2, altornating 1 . 3 


Carried forward. » 80 500 


* From the boroughs of St. Albans  clectoral districts, Yorkshiro recerymg 
and Sudbury, two mombors have beon — two, Lancashire one, ond the borough of 
withdrawn einco then; these four sents Birkenhead one. 
have recontly been conforred on othor 
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* Brought forward |. 30, 500 


Citizens, Me ot 
3. Bdinbur gh and Glasgow, each,2  . (4 
Burgesses. aj ' 
4.5 Towns, and:'14 Bleotoral districts { | 19 
ely — 58 
TV.-—Incianp,* ie 
Knights of the Shiro, ' 
V1. 81 Countios, oach,2 . , , 6 * 
2. 1 Blectoral district to tho City ‘ 2 


Citizens and Burg "GC88C8. 
3, The 5 .Citios, Dublin, Cork, Limeick, : 
Galway, and Waterford, each2 . 10 


4, Tho Umvorsity of Dublin . 2.2 
5, 29 Boroughs, oach1. 9 .- . «29 
— 105 
Sum Tot .. . . 658 


Previous to the Roform Bill, England and Wales had thirteen 
representatives more, whoreas Scotland had cight, and Iveland 
fivo less than now. An elector musb occupy, as ownor or tonant, 
® tonoment within the borough of the clear yearly value of nob 
loss than £10. Tho votor camnot be rogistored in any year 
(registration is ag ossontial in boroughs a8 in counties) unless he 
shall not only have occupied the promises (or some diffoent 
premisos of the roquivod valuo, occupied in immediate succossion) 
for twelve calondar months noxt previous to the last day of July 
in such yoar, but also during such period of ocoupation shall 
have been rated to all the poor rates of the place, and on 
or before the 20th July in thet year shall have paid up all the 
poor rates and assessed taxes which shall have become payable from 
him in respect of tho promises before the 5th of January then last 
past, and unless he shall also have resided for six calendar months 
next previous to the last day of July in the same year within the 
borough, or within seven statute miles thorcof+ In Scotland the 
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franchise is withdrawn from the corporation, and the £10 qualifi- 
cation imposed. 

The rights of the old burgesses or freemen to voto have been 
preserved, All persons who as burgesses or as froemon ‘would 
have been entitled to vote if the Reform Bill had not been passod 
ayo still permitted to exercise the franchise. If a porson havd 
property which would qualify him as a borongh olector he camnot, 
instead of becoming a borough elector, choose in rospect of 
that proper ty to qualify as a county elector. 

Tho qualifying ostato for tho county must bo either—first, a 
frochold of inheritance of the clear yearly valuo of not loss than 
forty shillings; secondly, a frechold for life of the same value, 
provided it is in tho actual and bond fide oceupation of tho party 
claiming to vote, or shall have been acquired by marriago, 
marriago sottlemont, doviso, or promotion to any bonocfice or 
office. If the frocholder for lifo is not in actual occupation, or 
shall have acqnived his estate otherwise than in the mode above 
montionod, his freehold must be of the clear yearly value of not 
loss than £10 por annum, Before tho Reform Act all who held 
freehold property for life of the clear yearly valuo of forty shillings, 
were ontitlod to vote irrospectivo of the manner of its acquisition, 
and without the necossity of occupation, Porsons so qualified to 
vote at the time of the Reform Act aro still permitted to oxerciso 
the franchiso so long as they continue seizod of tho samo frechold. 
Thirdly, copyhold or other proporty not of frechold tenure, pro- 
vided the interest he for lifo, or for any larger osiate of tho clear 
annual valuo of not loss than £10, Jfourthly, leaseholds, of tho 
cloar yearly valuo of £10, if tho term was originally not less than 
sixty yeas, and of the clear yoarly value of £50 or upwards if the 
term was originally not loss than twenty years, Iifthly, by tho 
occupation of any lands or tenements for which the tenant pays a 
yearly ront of not loss than £50, This latter qualification was in- 
troduced hy the now famous Chandos clause. 

Tho othor legal requiroments for electors have continued in 
force. Aliens,porsous under twonty-ono years of ago, or of unsound 
mind, in receipt of parochial relief, or convicted of certain offences, 
are incapablo of votmg. No ono can voto who possesses a frechold 
conveyed to him merely for the purpose of empoworing him 
to voto. Tho judges, constables, and many officers who are con- 
cerned in the collection of the reyenug, are disqualified. 
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The two Buglish universities retained the right granted to 
them by James I. of sending two members’ to’ parliament; a 
property qualification does not apply in their case; the mombers 
-aro chosen in Cambridge and Oxford by masters of arts ofa certain 

* standing, In Dublin the follows, scholars, and graduates lect the 
‘members, The Cinque Ports are represented as previously by 
their * barons.” 

Tho franchise in Ireland, sinco 18 & 14 Vict. c. 69, is combined 
with o lowor qualification than in England ; oceupiors of land 
rated to the poor ab a net annual valuo of £12, and pbrsons entitled 
to estates in fee, or in tail, or for lifo, of tho rated value of £5, 
have beon addod to tho various clauses of freeholders and lease- 
holders invested with the county franchise by the Reform Act, 
The borough fienchise has also been extended to houscholders 
rated ab £8. 

The property qualification for members was not disturbed by 
the Roform Bill, it amountod to £600 for the knights, and £800 
for tho burgesses, but it has been abolished by 21 & 22 Vict. 
c. 26 (28th June 1858), The other grounds of exclusion havo 
yemainod, and have even been partially incroased, No one can 
sit, or vote in parliament who has not attainod the age of twenty-one 
years, This was, however, frequently overlooked ; Fox was nineteon 
yoars and four months old when ho ontorod the houso, and Pitt was 
not much older whon he first unfolded his groat talents in tha 
commons, allhough the act of 7 & 8 Will. IIL o. 23, 8, 8, 
axprossly excludes minors. Fox, at the ago of twonty-ono, was 
alyondy accounted one of tho best spoakers in the house.* 
Neithor tho one nor tho other ventured to vote before thoy had 
attained their majority.t 

No oxcise, custom, stamp, or othor revenuo officer is eligible, 
Sinco 1840, tho judgo of the Admiralty Court is excluded from 
being clectod, the same holds good with respect to all the later 
judges.{ ‘The master of the rolls alone is cligible, It has, how- 
ever, been declared in the lords as highly inexpedient that ho should 
ever attempt to get olectod.§ No English or Scotch peer can be 
elected to the house of commons, but an Irish peer may; finally, 
foreigners, even whon naturalized (unless the right be conceded 
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in express terme), as well as persons who have been convicted. of 
iweason or felony, are ineligible.* 

The Reform Bill was regarded with great disfayour by certain 
sections of the community, as being an unwar'rantable encroach- 
ment on chartered rights, and was pronounced. not only imprac- 
ticable but pernicious. 

The following protest was entered on the journals of the 
house of lords by the dissentient peers: “We protest, because by 
this bill that [scrupulous regard for the sacredness of chartered 
rights and vested interests which have always hitherto been 
deemed part of the essential policy of the British constitution and 
a fundamental principle of British justice, is now for the first time 
utterly abandoned,””+ 

Tn treating the house of the third estate,’ says Disraeli, “as 
the house of tho people, and not as the house of a privileged class, 
the ministry and parliament virtually conceded the principle of 
universal suffrage. In this point of view the ten pound franchise 
was an arbitrary, irrational, and impolitic qualification. It had, 
indeed, the merit of simplicity ; but its immediate and inevitable 
result was chartism.”’t 

That universal suffrage in England can be justified from the 

stand-point of historical law, has been amply demonstrated. 
‘Tho protest of tho lords was meinly directed against that new 
element of the citizen class first introduced by the Reform 
Bill, How far this elomont has disturbed the previous counter- 
poise and contributed to open up new channols of logislation, 
it is needless to domonstrato. The disproportion of individual 
blectoral districts in relation to the electoral body, has not 
‘however, substantially disappeared, The connection between 
taxation and reprosentation has, by its instrumentality, been 
simply brought slightly nearor to its realization, Tho act, says 
the “ Westminster Review,’’§ is a gigantic patchwork; the 
Reform Bill created new electoral districts and destroyed the 
old, without allowing one to ascertain a rulo on which it is 
grounded. The bill is fruitful in dovices of the most manifest 
caprico. 

The rotten boroughs of the Whigs were partly admitted—for 

* The Parliamentum indoctum, 6 t Coningsby, i 6 7, 
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instanco,’ Tiverton and Droitwich; whereas larger towns, with 
immenso populations, have been loft ontirely unrepresonted. ‘To 
bring about a more successful result, howoyer, without placing in 
joopardy the entire structure of the constitution, is a question of 
ondlogs difficulty, and one perhaps impossiblo of solution, con- 
sidering the actual stato of things. 


O,—Tun Exrorions and AssEMBLING oy Tun Lowe Housz. 


Dleotornl Lists,—Rovising Barvistors—Rotning Oftcors,—Assuraneo of tho Liberty 
of Election —Bribery Bill—Show of Hands,—Poll.—Report of the Elections,— 
Bloction Inquiry formerly in the Privy Council and Chancory,—Subsequontly 
in the Lowor House.—Chipponham Hleotion,—Grenville Act—Now Procedure. 
-—Bleotion Committeos,—Petitions boforo those Committcos.—Committeo of 
Inquiry. —Chiltomn Iundveis,—LExpulsion of Mombors,—Wilkes.—Cochrano,— 
Exponses,—Speakor.—Lyensury Bonch.-Plonum,—Full Touso, 


Tun ovorseers of the poor are bound to make up the lists of 
electors annually; thoy froquently leavo this business to the 
assislant-overseors and tho vestry-clerk. Up to 20th July in 
each year, appeals and notices may bo sent in; on the Ist of 
August they are to make known tho list of eloctors, appeal 
against the final sottlemont boing allowablo up to the 25th August, 
Before tho 1st of September they aro to publish the list of 
persons appoaling.* 

Tho rovising barristors for London, Westminster, and Middlo- 
sox, are nominatod by tho lord chiof-justico of tho Queen’s Bench ; 
the judges on the soveral circuits nominate tho othors, Betwoon . 
15th Soptember and 8lst October in each yoar, tho revising, 
barristers hold their courts, Every clector rosiding in the dis- 
trict has the right to entor objections against the electoral list, 
and appeal lies from the docisions of the revising barristers to the 
court of common pleas, Tho writs for elections are arldressed to 
the sheriff. He is tho returning-officor for his county, and for- 
moerly held tho elections in tho ordinary county court. Since 25 
Geo, TLL, o. 84, he has to summon », spocial county court for the 
election two days after receiving the writs. In boroughs, the 
mayor, if there be one, or some other town functiouary, is “the 
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voturning-officer”’ Tho writ for tho election in any borough, 
city, oy corporate town, is sent to the retmrning-officer, and if 
there bo not one, to the sheriff, who nominates ono of the loading 
inhabitants as “reburning-officer” for the duration of a year, In 
the universities, tho chancellor exercisos the functions, 

At the beginning of each election tho sheriff and returning; 
officer have fo take an oath to the effect that thoy will nof ajlow 
themselves to be influenced by bribery. Tho candidate also, until 
recently, had to take an oath as to his “ qualification ;” the elector 
is only bound to take an oath as to his idontity, and not in respect 
to his qualification ; the oath against bribery may also be adminis- 
tered to him. By 17 & 18 Vict. ¢. 102, no candidate is per- 
mitted to treat the electors, under penalty of becaming inoligible. 
The “ Corrupt Practices Prevention Act” (1854) is now annually - 
renewed. It forbids every Iind of compulsion or threats against 
the voters, tho wearing of emblems, the raising of banners, or 
engaging bands of music. In rogard to the election no other 
paymonts can bo made excepting through an olection anditor 
appointed by the returning-officer, Tach candidate has to notify 
to the auditor the election agents whom he intends to employ; 
tho auditor controls all the election accounts. Any violation of 
this act involves tho loss of the right of voting. Lvery one, how- 
over, who comes forward as a prosecutor must first deposit £200 
surety before he is admitted to go on with his suit, 

The poll lasts at presont ono day only; in tho univorsities, 
however, it still continuos fivo days; bub this it has beon proposed 
to alter.* The counties aro apportioned into districts for tho 
purposes of tho olection. 

The returning officers of tho boroughs and towns, as well as 
tho shoriffs, mako their return to the writ of election, to the crown 
socretary of tho court of chancery. 

Down to the roign of Elizabeth quostions of contested olections 
were at first determined by the king in council, afterwards in the 
Court of Chancory; under that reign the commons themselves 
first bogan to examine the validity of the returns.t The claim of 
tho commons to this right led to s violent contest botween the 
commons and the crown in the carly part of the reigy of James I, 
Tn the proclamation for calling together his first parliament, James 
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commanded that no bankrupts or outlaws should be chosen, but 
only men of known roputation and sufficient Livelihood. For the 
county of Buckingham Sir Francis Goodwin was returned in 
opposition to Sir John Iortoscue, a privy councillor ; the writ was 
roturnod into chancery, but as Goodwin had some years beforo 
beon outlawed, the return was sent back to tho sheriff as contrary 
to the late proclamation ; on a second oloction Sir John Fortescue 
was velurnod, On these proceedings being brought beforo the 
house of commons, a resolution was passed, declaring that Good~ 
win was lawfully elected and entitled to sit. The commons had a 
conforonce with the king, in which he insisted that they ought 
not to moddle with the returns, which could only be inquired into 
by the Court of Chancory. After a second conference a compro+ 
mise was como to; ib was agreed that both Goodwin and Fortescue 
should bo sot asido by tho issue of a new writ, Although this 
result was short of what the commons could haye dosired, their 
exclusivo right to detormino the validity of the returns has sinco 
romained unquostioned. Previous to 1770 controvertod olections 
were tried and determined, as more party questions, in full meoting 
of the wholo house, Thus Sir Robort Walpole resigned. in 1741 
in consequence of an advorgo volo on the Chippenham election 
polition, Tho presont method of trying election casos is based 
on tho Gronvillo Act of £770 and the 11 & 12 Vict, o. 98 (1849), 
All persons inlonding to quostion tho return of any membor must 
do so within fourtoon ‘days afler the now return has boon brought 
in. he potilion is prepared by a parliamontary agent, and must 
bo signed by at least ono clector. Froquontly, however, oleclions 
which havo resulted from bribory aro sob off one against another, 
so that a whig agont brings his potition to bear against a tory 
membor and vico vers, The heavy costs and expensos act as a 
sufficiont check, porsons questioning the roturn having to givo 
socurity for £1000 before the matter can be entertained, The 
petition must bo based on specific facts, and must attack in 
express torms specific votes. ‘Tho petitions aro determined by 
tho various commiltoes 10 which they have been referred, At the 
commencement of cach parliamont tho’ speaker constitutes a 
general olection committeo. Thoir first duty is fo select six, 
eight, ten, or twolve members to sorve as chairmen of election 
commititces, who aro called tho chairmon’s pancl. ‘The mombers 
of tho panol make regulations amongst thomselves for the appoint~ 
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ment of chairmen of election committess. Until recontly those 
select commitices wero alone invested with the privilege of 
oxamining witnesses ou oath. This right, sinco 21 & 22 Vict. 
c. 78, has been extondod 1d committeos on private bills. An act of 
perjury before a parliamentary committeo is as punishable as if 
committed before ono of the judges.* ‘The committees determine 
whether the sitting members, or either of them, or any and what 
other persons wore duly retuned ; whether tho election be void, ov, 
whether a new writ should issue, If the selocl committee report 
the petition, or the opposition to it, frivolous or vexatious, tho 
party in whose fayour the report is mado is entitled to his full 
costs a8 against the opposite party. Any one proved guilty of 
bribery becomes incapable of taking his seat, during the con- 
tinuance of the parliament, for the electoral district in which he 
was elected. Whore, in the election for a particular borough or 
district, gross corruption has prevailed, the crown may, on an 
address from tho commons, issue a commission to inquire into 
those practices. Those commissionors officiate as judges, and may, 
o@ officio, examine witnesses and inquire also into previous olections ; 
St, Alban’s, ¢. g., on the ground of such inquirios, was deprived 
of the franchise. Tho expenses are borne by the treasury, 

Should any one be chosen as member in several places, he must 
elect for which borough or county he will sit. No one can 
vosign voluntarily ; whoever wishes to resign or to take a seat for 
a new district prays tho ministry to grant him a royal office. 
Such simulated offico is ordinarily secured by the appointment as 
steward and bailiff of ono of lor Majesty’s three Chiltorn Hundreds 
of Stoke, Desborough, and Bononham, or of the manors of Hast 
Hondred and Northstead,+ Such nomination acting as a disquali- 
fication renders a new election necessary. 

The house has reserved to itself the right of expelling mem- 
bers ; thus in 1581 Arthur Ilall, tho member for Grantham, was 
expelled for the publication of an absolutist book, which contained 
libels on certain mombers of the house of commons, and also 
roflected on its proceedings. The house imposed a fino of 500 
marks, and sent him to tho Tower until he should mako a sufficient 
retraction, In 1679 Colonel Sackville was oxpelled for ridiculing 
the Popish plot. My. Wollaston in 1698 was expelled from par- 
Hament but; dn re-clection, took his seat in that samo parliament, 
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Sir Robert Walpolo was expelled in.1711 for gross abuse of office 
and notorious bribery ;* he was likewise declared unfit to be 
elected, but wad votwned again, When‘the candidate of the 
minority, Mr. Taylor, potitioned against this ro-cloction, it was 
declarod to bo valid. In 1721 Aislebiet was expelled for cor- 
ruption in the affairs of tho South Sea Company, and in 1727 
John Warde, of Ilacknoy, for forgery. Steelo, in 1714, was 
expelled for his pamphlet, “Tho Crisis,” alloged to be insurrec- 
tionary, and he was declared unfit to bo clected. Blackstone, 
however, declarod in tho first edition of his commontaries that 
parliament has no right to exclude a validly elected member, or to 
declare him unfit to be clected, provided he were otherwiso 
eligible, In tho socond edition he altered his opinion, and 
assumed that © more parliamentary custom was good law.t I 
subsequently became tho usage at opposition dinners to propose 
the toast of “Tho first odition of Blackstone’s commentaries.””§ 
This modification in his views was induced by the ministorial 
measures against Wilkes, who had beon most illegally prosecuted 
by parliament in 1762, on account of an article in the “ North 
Briton,” in which ho reproached Bute with his treachery to Frede- 
rick the Groat, Ho was clectod for Middlesex in 1769 ; the king 
wrote, howover, 10 Lord North: “I deom it highly necessary to 
tell you that Wilkos’ expulsion seems most oxpedient, and must 
be brought about.” Tho expulsion onsued accordingly on 38rd 
February, 1769, on the ground of a libel which tho parliamont de. 
scribed as “a false, scandalous, and malicious calumny,” Wilkes, 
howevor, was re-olected; theroupon the parliamont declared that 
Imttrell, tho candidate of the minority, was the duly elected 
miomber, and allowod him to vote. Lord North dofendod this 
measuro on the ground of expediency, In 1782, howevor, this 
resolution against Wilkos was solemnly expunged from the parlia- 
mentary jownals after he had ceased to be macceptablo. In 1814 
Lord Cochrane was expolled for spreading false reports on the 
Stock Hxchango. He was ro-elected, however, for Westminster, 
and the new election was not declared invalid. || e 

Till the Restoration the members received their wages and 
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travolling oxponses, The first writ for tho levying of wages is 
cosval with the first-known attondance of knights in the parlia- 
ment, 49 Hen. IIL, “ Do Bxponsis,” Though many of tho writy 
subsequent to this period are not now extant, it appears that they 
continued to bo issued at the end of every pmiiament. Thoy 
were at first very goneral and indefinito, expressing neithor the 
sum to be paid, the names of those who wero to receive payment, 
nor the term of their services. In later writs, the particular sums 
are specified, with the number:of days for which payment is to be 
made. In the reign of Hdward I., the barons of tho Cinque Ports 
and the members of the City of London were paid 10s. per diem. 
Tn tho 16 Ddw, IL, the writs first reduced the wages to a defi- 
nite amount, namely, to 4s. a-day for every knight of the shire, 
and 2s. for overy citizen and burgess in coming, staying, and re- 
turning. The amount, however, in cheap years, sometimes varied, 
and tho exponsos wore occasionally paid in kind, the electoral 
body covering the outlay. ‘Tho cities and boroughs which did not 
velurn deputies to the parliament were oxempted from paymont. 
No knights or burgesses were bound to serve gratiitously,. and 
such counties, cities, and boroughs as could not or would not pay 
their mombers, might not legally make any election or roturns, 
and lost thoir priviloge of sending, The knights, citizens, and 
burgesses roceived wagos only for the period of their actual attend- 
ance, and they could not absent themselyos 4 single day withont 
leave, oxcopt under a forfoiture of thoir wagos and tho discharge 
of tho several counties, citics, and boroughs from the liability of 
such dobt. ‘Tho privilege of parliament was precisely limited by 
tho numbor of days for which wages wore received, and was pre-, 
cisely bounded by actual attendance there till the dissolution.* 
The houso of commons is competent to act when forty 
mombors are present. Beforo the union with Ireland a house of 
508 members was considered the fullest ever known. On the LOth 
Juno, 1859, only 21 membors were absent, and Lord Derby’s 
adninistration“was overthrown by a majority of 323 against 310.¢ 
The house is, however, in regard to its legislative funetions’ 
frequently vory neglectful. On the passing of tho highly impor- 
tant “ Nuisance Removal Bill” on 10th July, 1860, thore wore 
only 44 membors present. But this was not a party question. 
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CITAPTER V. 
PRIVILEGES OF PARLIAMENT. 


Proof of Privilege. ~Natnro of Privilege.—Tho Parlinmont as Council of tho Crown, 
—Omnipotence of Parliament.—Fortescuo’s Opinion.—ILnlo’s, Burloigh’s, and 
Blackstono’s.—Parliament changes the Religion of tho Realm.—Privilege and the 
Courts of Law.—Stookdalo v, Hansard.—Conflict with tho Queen's Bonch,— 
Statute concerning the Publication of sParliamentary Papors.—Mansfleld, 
Donman, Littledale, Patteson and Coleridge concerning tho Limits of Parliamen- 
tary Privileges,—Privilogos have to be Proved.—Collision of the two Tousos in 
Matters of Privilege.—'fhe Lower Hougo os a Cowt of Linw.—Avbitrariness of 
Procedure.—Prohibition against Printing Parliamentary Reports—Later Usage, 
Exclusion of the Public.—O’Connoll and * the Times.”—Aations for Libel in 
Parvliament.—Lhe Uppor Iouse a Court of Rocord.~-Kneoling at tho Bar,— 
Prosecution of Potitionors,—Responsibility of Membors Publishing (heir 
Speeches.—Arreat of Mombers,—Bankruptoy Lnws,—Protostion of Witnossos, 


‘Tam Jaw of parliament is a portion of the unwritten Iaw of tho 
land.* In 1704 it was resolved by both houses of parliament 
«That neither house of parliament has power, by any voto or 
declaration, to create to thomselvos new priviloges, not warrantod 
by the known laws and customs of parliamont.” 

Parliamentary privileges concern either tho general body or 
individual mombers, As a body politic, parliament, but chiofly 
the apper house, constitutes the “supromo council of the crown.” 
«Tho house of commons is a council of control, but it is likowiso 
a council of advice, and I think the man ill read,” says Canning, 
‘not in your journals, but in your constitution, who should say 
that no case of such transcendent importanco could exist in which 
it would not be competent for the legislature, by the timoly intor- 
position of advice, to prevent the necessity of control.”+ Wheroas 
any individual peor has tho right to claim an audience, the lowor 
house can claim admission to the soversign only id corpore, and 
headed by the’ speaker. 

The idea of the omnipotence of parliament is not of recont dato. 
The mad parliament at Oxford declared in 1258— Parliament 
is the supremo powor ; it is ever of like and absolute authority, Tt 
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recognises nothing higher upon earth; no former parliament can 
contvol a later ons.” Parliament docides, consequontly, by its own 
legislative capacity respecting its privileges. Sir John Torlescuc 
declared in 1451, “It hath not beon used aforetime that the 
justices should in anywise determine the privileges! of tho high 
court of parliament, for it is do high and mighty im its-nature that 
it may make law, and thut which is law it may make no law; and 
tho detormination and knowledge of that privilege belongs to the 
lords of parliament, and not to the justices.’*, : 

+ Sir Matthew Hale observes, “ that parliament being the highest 
and groatest court, over which none other can have juvisdigtion 
in the kingdom, if by any means a misgovernmont should, in any 
way fall upon it, the subjects of this kingdom aro left without al] 
mapner of remedy.” “England can never bo-riined except by a 
parliament,” says lord treasurer Burleigh, “ What the parliament 
—comprising, that is, the king—doth, no authority upon earth Gan 
mado, saving only the parliamentitself.” For it has, according to 
Blackstone, absolute power, it is omnipotont. Delolme hazarjls 
tho assortion that “ parliament can do overything which ig not 
impossible. Hence it cannot make a woman a man, and 4 man a 
woman.” Christian remarks with reason, that “ the omnipotence 
of parliamont signifies nothing moro than the supreme sovercign 
power in tho state, which power it is truo is more extonsive in 
England, by reason of its uniquo character, than anywhere olso,” 
Since the exerciso of tho royal prorogative has been pindually 
iransforred to parliament or tho cabinet, it may be contended that 
raroly has a more puissant roprosontative of the state power, or 
ono investod with lergor attributes, eyor oxisted in any stato, 

Under Henry, Mary, and Blizabeth it changed ahd ro-changed 
the religion, and, under William IIL., the gucecssion to tho throne. 
In the reign of TMenry VI. it sot aside a portion of its own electorss, 
mndér William IV. on the ground of expediency withdrew from, 
corporations tho right of representation, ard, on the likd ground 

ye fy 
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of expediency, in 1716, introduced “ septennial” parliaments, snd 
prolonged its own official existence. English historians who take 
their stand on the ground of parliamnentarism, 'dony, indeed, that 
the-last-named act was usurpatory.* Schlosser, on the other hand, 
contends that by means of this measure, the law and constitution 
were doubly violated. 

In determining matters of privilege, parliamont is a spocial 
court of Jaw, each house having equal right, and boing actually 
able to emancipate itself from all protective forms, and by a mere 
resolution to cause individuals to be incarcoratod. In iis legis- 
lative capacity, parliament may at once, by a legislative act, and 
without resorting to any of the usual modes of judicial procedure, 

. punish any ono in life, limbs, estate, and honour, 

. In matters of ‘privilege parliament is judge in its own onuse, 
ai does not suffer any interference on the part of the courts, 
« All’ matters concerning the peers and commons in parliament 
ought to be determined by the law and customs of parliamont, 
and not by ‘the laws of any inferior court,” says Chief Baron 
Comyn,t meaning thereby the law courts, “It is our duty,” says 
Blackstone, in the Brass Orosbye case, “to assume that the 
resolutions of parliament and their execution are conformable with 
the law.’ A person put in arrest by one of the houses of par- 
liement cannot by the writ of any other court of law, not even by 
awrit of habeas corpus bo liberated, save by tho special consent 

-of the ‘house.§ As the law of parliament now stands, the two 
hotises are invested with a soparate and uncontrollable power of 
uitking laws a8 occasion may require, of grinding, as it wero, a 
little new law as they want it, and to suil the particular cases 
which arise ; nor is any limit but their own disoretion assigned to 
this pretended right. || 

" The courts At Westminster have, even in gur century, manfully 
upheld the independence of justice against the encroachments of 
parliament. The celdbrated Hansard case discloses one of thea 
imost memorable conflicts between parliament and tho couris, In 
a, report which the brothers Hansard, the printers to the houso of 
commons, had published by order of the house, the jail-governor 
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Stockdale felt himself aggrioved, and in 1886 brought an notion for 
libel against the printors bofore tho law courts, Lord Chiof Justice 
Denman in his summing up, instructed tho jury that the order of 
the house of commons directing Mossrs, [Tansard to publish their 
parliamontary reports was no justification for them, or any one 
publishing a report, containing a libel upon any man, -Tho 
jury, howevor, acquilted tho Ilonsards, bocauso they did not dis. 
covor any libellous matter in tho report. 

When parliement reassembled the lowor house doclared this 
interferonce of the courts a breach of privilogo, and passod the 
following resolution :-— 

“That the power of publishing such of its reports, votos, and 
proceedings as it shall deem nocossury, or conducive to tho public 
interests, is an essential incidont to tho constilutional functions of 
parliament, more especially by this houso, as tho roprosentative 
portion of it. 

“That by the law and privilogo of parliamont, this houso has 
tho sole and exclusive jurisdiction to dolormino upon the oxistence 
and extont of its privilogos, and thal tho institulion or prosecution 
of any action, suit, or othor proceoding for tho purpose of bringing 
them into discussion or docision bofore any court or tribunal 
elsewhore than in parliamont, is a high breach of privilogo, and 
renders all tho partios thoroin concornod amonable to its just 
disploasuve, and to the punishment consoquent thoroon. 

That for amy court or tribunal to assumo to docide upon 
mattors of privilege, inconsistonl with tho dotormination of cithor 
house of parlikmont theroon, is contrary to tho law of parliamont, 
and is a broach and contompt of tho privileges of parlianent,” 

Stockdalo, however, immediately brought another action, to 
which the houso, instoad of acting on its recont resolutions, 
directed tho Mossrs, Hansard to pload. hoy wore unanimously 
condemned by the Queon’s Bonch. Stockdale commonced a third 
waction against tho Tfansards, tho dofendants did not appon ; 
judgment went against thom by dofnult, tho damagos were 
assessed in tho shoriff’s court at £600, and loviod by the shovifls, 

At the meoting of parliamont in 1840, tho shorifls had not 
yet paid over tho money, ‘I'he houso of commons continued 
deliberating upon a mattor in which tho courts had contomned its 
resolutions, and the serjeant-at-arms recoivod oxpross orders to 
arrest Stockdale. 'Tho shoriffs wera requirad to restore the money, 
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and they in hko manner, on refusing, were committed to the custody 
of the sorjeant.* Howard, the attorney of Stockdale, incurred a 
reprimand ; the sheriffs remained in possession of the money until 
compelled by an attachment from the Court of Queen’s Bench to 
pay it over to Stockdale. TIlad the sheriffs not complied with this 
order, they would have been punished by the Queen’s Bench for 
contomptof courl, While Stockdale was in custody, he brought, 
by means of the samo attorney, a fourth action, and in consequence 
of this was sont to Nowgate with his attorney.+ The brothers 
Hansard were enjoined not to plead. Judgment was once moro 
entered up against them, and another writ of inquiry issued, 

As, however, France, the undersheriff, who had to execute the 
writ was furnished with a copy of the resolutions of the house, he 
expressed his readiness to obey, and by a petition prayed the 
protection of the house; he was thereupon allowod to show cause 
before the Court of Queen’s Bench why the writ should not bo 
executed. The imprisonment of the plaintiff and his attorney 
did not, howeyer, prevent meanwhile o further suit from being 
brought. The son of Howard and his clerk Pearce, who had 
concerned thomselves with the matter, were in like manner com- 
mitted. The printers wore not allowed to plead, which mode of 
acting was regarded by the independent courts as illegal; par- 
liament, on the other hand, punished the subordinates and the 
plaintiff; tho former because they had done their duty, and tho 
latter becanso he had followed up his right. It was unable, how- 
ever, to stem tho course of justice, as tho Queon’s Bench would, 
at all hazard, have punished the contempts committed against 
it. Parliamont did not, however, risk pushing the matter to 
extremities ; although it might, perchance, relying on its own para- 
mount suthority, have proceedod to commit even the judges of the 
Court of Queen’s Bench. The difficulty was tided over by recourse 
to legislative measures. Thestatute 3 and 4 Vict. gives summary 
protection to the printer who, on an ordor from parliament; 
‘publishes any parliamentary papers, and thus finally brought the 
unseemly contost to a close. But supposing the upper house 
had yvejected tho bill, and everything had reverted to the old 
course? May observes with justice,t “The present position of 
the privilege question is in the highost degree unsatisfactory, as 
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parliament can tako advaniago of privileges which tho conris do 
not recognize.* 

In othor casos likowiso tho judgos have rocognizod cortain 
limitations of pazliamontary priviloge and gupromacy, Lord 
‘Mansfield. has laid down the principlo thal a rosolution of the lowor 
house requiving a sontonco to be pronouncod by © judgo in a 
* determinate form would not bo at all binding in tho courts ot 
Westminster. In the colobratod Mansard caso, tho judgos rulod 
as follows :—~-t 

Denman, 0, J.—“ The mere ordor of tho houso will not justify 
an act otherwise illegal, and tho simplo declaration that tho order 
is made in exorcise of a privilege doos not prove tho privilogo.” 

Littlodale, J—*¢ The lower houso has only the right to pro- 
tect its privileges, but it oamnot declaro what its privilogos aro. 
The courts alone have to determine vospecting the ewistence of a 
privilege? 

Pattoson, J— Illogal acts of the lowor houso cannot be 
carried out.” 

Coleridge, J.— Tho sentonce of the courts cannot be doter- 
mined by tho orders of any power.” 

In the case of Howard v. Gossot, tho samo judgo declaros, 
“The law is supreme ovor the houso of commons, and ovor tho 
orown itself, If tho limits of the law bo passod by either, for 
most satisfactory reasons, they aro, indeod, thomsolvos irrespon- 
siblo, but tho law will require a strict account of tho acts of all 
persons and thoir agents ; and theso, according to tho naturo of 
the illegality, will bo answerablo civilly or criminally.” 

The privileges of parliamont aro accordingly excoptional pro- 
cedents, of which tho courts aro not requived. to havo any know- 
ledge, and they are accordingly to be proved boforo tho courts. 
This may lead to the gravost inconvonienco. Tf tho courl admits 
a privilego to prevail, the party against whom it has been rosorted 
to has the option of further appoal to the house of lords; which 
will, however, refrain from giving an opinion, ag one hougo cannot 
judge the othor. In Wilkes’ caso tho wpper houso declared that 
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it had no right to bring before its tribunal any sentence of the 
lowor house in matters wherein tho latter possessed competent 
jurisdiction. Supposing, lotus assume, the courts of law were not 
to recognize a privilege, the lower houso would straightway appeal 
to the upper, or interfere as against the courts; in the latter case 
the upper house would find itself forced either to vacate its own 
judgment, seeing that it cannot detormine respecting the privileges 
of the lower house; or it would have to decide whether the 
guardians of English liborty, that is to say, the common law judges, 
should be subjocted to the disciplinary procodure of parliament, 
The test would assuredly be a most vonturesome oue, 

Conflicts of jurisdiction between the two houses in the matter 
of privilege have likewise occwred. A sentence of the upper 
houge sitting as a judicial court acknowledged that electors had a 
right to bring actions against returning officers, touching their 
right of voling. Tho lower house in 1704 declared such an action 
to be « breach of privilego ; in the same year, however, five bur- 
gosses of Aylosbury, commonly known as “ the Aylesbury men,” 
commenced actions against the constables of their borough for 
maliciously refusing their votes. For which offence the parties 
and their attorneys upon an order of the house of commons were 
committed to Newgate. A writ of habeas corpus was refused 
them by the courts ; the counsel who had pleaded for the prisoners 
were committed to the custody of the serjeant-at-arms, The lords 
took part with tho Aylosbury men against the commons, and, after 
a tumultuous session, occupied with addrosses, conferences, and 
resolutions upon priviloges, the queon prorogued the parliament.* 

Within tho limits of the priviloges not contested by tho courts 
there still remains a discrotionary power to both houses of par. 
liamont, especially in tho matter of bills of attainder, 

In 1751 the house of commons expressly declared in the cage 
against Mr, Murray, thatit doomed itself not bound by the ordinary 
common law modes of procedure, However little parliament may 
recognize judicial forms it arrogates notwithstanding ell the power 
of a court of law, when proceeding against individuals, It orders 
dwelling-housos to be broken open, and both civil and military 
authorities must, if required, ronder assistance. In 1810, Sir 
Brancis Burdett, after an entrance had been forced into his house, 
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was arrested and conveyed to the Tower, with the assistance of a 
military force.* Sir Francis Burdott subsequently brought actions 
against the speaker and the sorjeant-at-arms. The house dircoted 
the attorney-general to defend them; tho causes wore both tried, 
and verdicts were obtained for the dofendants. Lord Ellonborough 
on this occasion affirmed tho principlo in the King’s Bonch, that 
parliament just as well as any other court can punish for contempt 
of court. 

Parliament has not only emancipated itself from the ordinary 
forms of procedure, and withdrawn all the protective aids which 
otherwise surround the accused in Ungland, but it does not allow 
anyone arrestod by parliament for contempt, to be discharged on 
bail. In the rospective warrant no ground for tho arrost neod be 
stated, 

Tn earlior times it was not the custom to preparo a formal 
warrant for executing the orders of tho houso of commons; but 
the serjoant arrested porsons with tho maco, without any writton 
authority ; end at the present day ho takes strangors into custody 
who intrude themselves into tho houso, or othetwise misconduct 
themselves, in virtue of tho general ordors of the house, and 
without any specific instructions. 

When proceedings are to bo taken against the author of a 
publication, tho respective paper must be produced by the party 
complaining. Breach of privilego most frequently ocours in 
regard to the press, inasmuch as tho antiquated resolutions are 
zealously upheld. In ordor to protoct itself against tho royal 
power the commons, 18th July, 1641, resolved :— 

‘That no momber was justifiod, without tho permission of tho 
house, in allowing a speoch to bo printed, or a copy theroof to 
appem,” An order of 22nd July, 1641, onjoins the privacy of the 
sittings ; and a third order, 28th March, 1642, expressly forbids 
the printing of parliamentary debates ; a standing ordor of the 
lords on the 27th February, 1698, doclaros it as a breach of privi- 
lege to print or spread abroad anything concerning tho transactions 
of the house, without permission of tho same. von in 1728 and 
1788, the commons passed a rosolution to proceed with extrema 
severity against ihe publishers of parliamentary reports. Reports 
were published despite these precautions, ‘The London Maga- 
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zine” put them forth as Debates in the Political Club,” and the 
“ Gontleman’s Magazine,” as “ Debates of the Senate of Lilliput.” 
The public readily got saiteensd to recognize Tinglish faces 
under the shadow of Roman names. In 1770 detailed reports 
began to appear, edited by a certain Miller, a liveryman of London, 
Being summoned to appear before the house of commons he failed . 
to do so; the city, on the othor hand, caused tho serjeant-at-arme 
to be arrested by a constable for violating the privileges of the 
city ; thereupon the mayor and aldermen wore sent to the Tower. 
Tho opposition, however, acted energetically in the debate on tho 
matier, securing a majority of twenty-three votes, and Miller in 
the ensuing year was unmolested.* 

Thenceforth it became the practice to ignore all reports on the 
sittings ; the persons who drew up the reports, however, were not 
allowed to take any notes. Hyen so late as 1807 a reporter was 
denounced for having noted down the dobates in the reporters’ 
gallery, and even now this expedient is resorted to whenever it is 
sought to annoy a reporter. Since 1886 it is also allowed to 
publish the division lists.t In 1696 this was pointed out as being 
a gross breach of privilege, destroying the liberty and right of 
parliament. At present members are wont to spoak more for the 
purpose of satisfying their constituents outside the house than to 
produce conviction within the house. Just as jealously did parlia- 
mont array itself against strangers in the charactor of hearers. 
Occasionally, however, strangers did effect an entrance, and in 
1771 a stranger was counted in a division.§ From tho middle of 
the 18th contury the rulo was gradually relaxed, The public is, 
however, ab times formally excluded; thus on the 14th May, 
1770, all hoavors, including commons and sons of peers, were 
turned out of the house of lords, || and in the ensuing yoar, on the 
12th Decembor, the members of the lowor house were excluded 
from the house of lords.— The lower house revenged itself by 
ordering those present, “ poors and all,”’ to withdraw, and this was 
continued. throughout the whole session. ‘There are reports extant 
of the sittings of the lower house during that interval, based 
however on the mere scanty notes of the members.** Towards 
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the end of the American War, Lord North passed © moasure 
entirely excluding the public from the lowor houso. Itlasted fora 
sossion aud a half, as, howovor, according to Shoridan’s narrative, 
thousands of clubs sprang up during this excited poriod, in ordor 
to mollify the eagerness for political discussion, the house ulti- 
mately reyerted to the previous state of things.* In 1831, tho 
lords for the first time erected a gallery in their houso, thoroby 
formally sanctioning the publicity of their pYoceedings.t Occa- 
sionally, by motion, secret sittings avo still held, Thus, in 1849 a ° 
secret sitting of two hours’ duration took place.| Strangors who 
remained in the galleries on occasion of tho division were formerly 
always arrested; such a case, for instance, occurred so lato as 
1888.§ Since 1858 strangers have been allowod to remain in the 
galleries of the lower house even during a division, and since 1857 
in the upper house,|| In consequence of tho prevailing right to 
exclude members at auy time, and on the ground that parliamentary 
reports aro still against the law of parliament, and thoir publica- 
tion always punishable,’ parliament has the means at its disposal 
of keeping newspaper reporters within proper limits, Till now the 
greatest number of contests on account of inoxact reports, or for 
wilftl misrepresentation, has been incurred by “The Times.” Thua, 
in 1882, O'Connell accused “ ‘Tho Times” of having roported a 
speoch of his in quite differont terms from what he had uttored, 
which report would expose him to tho angor of his constituonts.** 
In consequence tifereof “The Times’? promisod to report his 
speeches more faithfully,t+ but lator on rofused to publish thom at 
all until he should withdraw his chargo that the roports wore falao.'| 
As O’Connell failed to prove in the houso all his charges against 
Tho Times,” he romarkod ; “ That strangors wore prosont in tho 
gallery, which was a known breach of priviloge’’ Thoy were 
turned out, and with them “The Times” reporter, and the houso 
was closed against strangors for the whole evoning.§§ “The 
Times,” as a matter of course, was obliged to give in, The com- 
plaint made by My, Dawson, to the effect that the reports which 
the newspapers givo of the parliamentary sittings are vory 
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inexact,* is well founded oven ab the presont day, Hach paper, 
as in times past, favours the supporters of its party, recasts many 
spéechés, introduces “Ilear, hear!’? whon the house was quite 
still, in a word, the picture which tho outside world receives of 
the transactions of parliament is not of an entirely reliablo nature, 
TTongard morely publishes the great mass of speeches in indirect 
‘tamss There are, no authentic short-hand reports, uninfluenced 
by party spirit. "Ths publication of depositions taken in the com- 
‘ mittaos is stringently forbidden until such time as they have been 
reported to parliament. 

Parliament has always most zealously punished libels uttered 
against itself, its members, or persons in whom ittook an interest. 
In thé reign of James I. it camo to the knowledge of parliament 
that a person named Floyd, confined in the Moot, had uttered 
contnumacious words of the Hector Palatine and his wife. The 
commons became exceedingly indignant, and proceeded. to chas- 
tise what they deemed a grave offence. They subjected him to 
the most degrading punishment: “ Tloyd was adjudged to be 
dégraded from his gentility and to bo held an infamous person, 
-his testimony not to be received ; to ride from the Meet to Cheap- 
side on horseback without a saddle, with his face to the horse’s 
tail, and his tail in his hand, and there to stand two hours in 
the pillory, and to be branded in the forehead with the lettor K ; 
to ride four days afterwards in tho same manner to Westminster, 
and there to stand two hours more in the pillory, with words on a 
paper in his hat showing his offence; fo be whipped at the cart’s 
tail from the Fleet to Westminster Tall; to pay a fino of five 
thousand pounds, and bo a prisonor in Newgate during his life,” + 

In 1720, the house of commons sent the printer of a, Jacobite 
pamphlet to prison without even asserting that ho had,bcen guilty 
of a breach of privilege.t Any libel on a membor of either house 
is still regarded ag a breach of privilege.§ Thus, on April 19th, 
1889, the printer of “The Times” was fined £100, and confined 
for an unstated poriod to Newgate, merely because he had called 
the Harl of Limerick “ a thing with human pretensions.”’|| With 
reason does Lord Brougham term this kind of chartered juris- 


* Hansard Ser. ili, xii, 908. t Brougham, Consi., 259, 
+ Brougham, Const, 256. Foy the § Ibid , 25’ 
shavo of the lords m this infamous trans- |} Hansard Sor, hni,, iri, 1481, 


action, vide Hallam’s Const, Hist., i. 261. 


458 THE ENGLISH CONSTITUTION. 


diction, “ an infringement on the whole principles of tho consti- 
tution, because the party wronged not only institutes the trial 
without the intervention of a grand jury, but assumes to be the 
sole judge of the charge, to find the guilt and mete out the punish: 
ment. Ifthe party deny the charge he is obliged to bring proofs 
of his innocence ; and, finally, because he is tried, not by a genoral 
law previously promulgated, but by an ea post facto law, a roso- 
lution passed by his accuser, declaring the criminality of the act.* 

A breach of privilege committed during an earlier session may 
be punished in the session ensuing, and a crime committed against a 
previous parliament by a later one, The upper houso only is 
reputed a court of record ; whether it be a court of record in its 
legislative capacity is admittedly a moot-point; as a matter of 
fact, however, it is quite immaterial, as ib is undoubtedly lawful 
for the upper house, in the latter capacity, to sentence to specified 
ponalties, pecuniary or otherwise. Down to 1845 it conducted 
cases of privilege with closed doors. Persons imprisoned by the 
upper house are not released during a prorogation of parliament, 
inasmuch as they must bear the penalty inflicted} during tho 
continuance of the parliament. On the termination of the session, 
the arrest of any one imprisoned by the lower house determines, 
The close of the session, in like manner, reloases such an ono from 
the burthen of costs. Money penalties havo not boon imposed by 
the commons since 1666.{ Both housos, in cases of imprisonment, 
send the offendersteither to Nowgate or the Tower. Whoever is 
brought before the bar of eithor houso on frivolous charges 
receives compensation in costs and damages. 

Formerly when a culprit was sentenced to apologize, or offered 
to apologize, he was obliged to do so on his knoes, ropeating 
aloud the words writton down for him. Whon Mr, Murray, 
in 1750, refused to listen to his sentonco knecling bofore the 
bar of the lower house, the commons resolved that he should 
be placed in closo confinemont in Newgate, without pons, ink, 
and paper, and that no one, without special permission of the 
house, should be admitted to him. When ho fell ill in prison, the 
house by a resolution determinod that he should have special 
medical advice.§ On the 16th March, 1772, the houso resolved 
that no aconsed person should be compelled to kneel before the 
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house unless expressly ordered. The upper house, of recent years 
has allowed this strange ceremonial to fall into disuse.* Even as 
parliament has not shrunk from infringing the liberty of the press, 
in like manner, at certain periods, it has failed to respect the 
rights of potition, In 1680, the “abhorrers,” or those who 
petitioned against the “ Exclusion Bill,” were imprisoned by a 
resolution of the house, 

So far as not otherwise determined the two houses enjoy simi- 
lev privileges.| Since the Declaation of Rights they have perfect 
freedom of speoch, art. 9 enacting, “ that the freedom of speech 
and debates-or proceedings in parliament ought not to be im- 
peuched or questioned in any court or place out of parliament,’ 
Hivery member is rosponsible to the house, and may be punished 
by it, If a member publish a speech delivered in parliament he 
can be prosecuted like any other author. In 1795, Lord Abing- 
don was condemned to a penalty of £100 and to find surety for 
his good behaviour, on account of a speech which he had made 
against his attorney in the upper house, and subsequently got 
printed. In 1818 Mr. Greasy gave the authentic text of his 
specch, which the newspapors had mutilated, to » London paper. 
Somo ono fooling himself aggrievod by the speech, brought an 
action for libel, and he was sentenced to pay £100. The Queen’s 
Bench rejocted his appeal, and the houso of commons did not 
take up the sentenco as a breach of privilege, 

An assault, on a momber of parliament is Sevorely punished 
by tho courls, and no momber can, without permission of tho 
yespootivo house, bo arrostod, with exception in tho caso of treason, 
folony, or breach of the poace, If a momber is arrested for 
an indictable act—treason, felony, or breach of the peace—the 
speakor of the respective houso mus at onco bo infoxmed of it, 
and the house thoreupon determines whether it will make use 
of its privilege by claiming the member. Thus, Lord Cochrane, 
in 1815, was arrested by the King’s Bench, with assont of the 
honso, but he broke prison and appeared in the house, where, 
upon an ordor of the court, he was recaptured beforo tho 
opening of the sitting; the house declared that no breach of 
privilege had been committed. It is doubtful whether a conré 
of law can cause a momber to bo arrested for “contempt of 
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“ court ;” the house has at times, even in this respect, refused its 
members the necessary protection, as in the case of Wilkes, whon 
arrested for a “squib” in 1768, * 

A. peer cannot, even after prorogation, be arrested for debt; 
peers are subject, however, to the bankruptcy laws. An M.P. 
enjoys protection from arrest for debt for forty days before the 
assembling, and. forty days after the prorogation, of parliamont. 
Tf an M.P. become bankrupt he cannot be consigned to prison. 
52 Geo. IIT. c. 144, however, provides that, if a member of the 
commons become bankrupt, and the bankruptcy is not annulled 
within one year, he is deprived of his scat, 

Witnesses, barristers, and other persons who are summoned 
before parliament, enjoy its protection. 
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Tlouses—Fovm of Conducting the samo.—Accolorated Praceadings—Bringing 
in tho Bille,—Royal Assont: in Porson ; by Commission,—LThanks of Parlia- 
mont in caso of Pardon Bills—Validity of Defective Billa after recciving tho 
Royal Assont,—Communication botwoon tho “ Crown” and Payliamont.—Doon- 
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Tnn “standing orders” of the upper house have been codified and 
published ; in the lowor house, down to 1854, the order of con- 
duoting businoss was founded merely on unwritton custom, In 
that year, by order of tho houso, there was published ‘A. Manual 
of Rulos, Orders, and form of Prococdings of tho Hougo of Com- 
mona relating to Public Business,” In contradistinotion to the 
‘atonding ordors,” avo tho “ sossional,” passod for the duration 
of a sossion, 

Tho upper house usually begins its daily sittings at five in the 
evening ; tho lower houso generally at three-quartors to four, 
Formerly its sittings wore held at eight in the morning, It still 
holds morning sittings, but only on the Wednesday. Tho sittings 
aro frequently protracted until the “small hours.” In 1764, on 
the question of “ goneral warrants,” a sitting occurred of seven- 
teen hours duration. 

The sitting of either house is opened with prayer by a clergy- 
man. The house cannot prococd to business unless thore be a 
certain number of mombers present. In the middle ages, the 
lords who were summoned to the “ curia” were obliged to appear, 
‘and When the house of commons was instituted it was considered 
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& grave misdemeanour to remain away from the sessions of par- 
lament, every member who did so being severoly fined. ILonce, 
as a matter of course, most of the members wero usually present. 
Yet Prynne declares, in his “ Legal Vindication of the Liberties of 
England,” the number of forty as being sufficient to hear prayers 
and commence minor business, but he opines that only tho 
majority of the house of commons hag the right to vote money or 
pass a bill, It is, therefore, by later custom, that forty members 
are held to be sufficient to transact general business. If in the 
lower house there be not forty, and in the upper house three, 
present, the sitting is adjourned. In the courso of ‘a sitting, 
a “count” is occasionally called for, so as to defeat some Syusi- 
ness in hand; it is thereby thrown over, as the house docs 
not take any further heed of the matter. Should there not 
be a “count,” a house consisting of twonty’ members is con- 
‘sidered capable of sitting, provided thore be no‘ division, In 
earlier periods all the members were required to be present, and 
might not depart without the hing’s licenso. In case of their 
inability or refusal to attend to their parliamentary duties, the 
king might command the election of other fit members in their 
place (5 Edw. U.), By the 6 Ten. VIII. c, 16, it was enacted-that 
“none of the knights, citizens, burgosses, and barons shall depart 
from the parliament, nor absent themselves from the same until it 
be fully finished, ended, or prorogued, without license of the spoaker 
and commons, upon pain to lose all thédso sams which they should 
have for wagos, and all counties, otc., aro dischargod of tho said 
wages.” Lord Herbert, in montioning tho statutos mado in this 
session, says :— And because divors being weary with silting so 
long in parliament did depart hence without liconse, they only 
remaining who factiously combined themselves, with intention 
to gain the major part of voicos in anything they desired to 
obtain, it was ordered that they should lose theiv wages.”* ‘The 
Bishop of Winchester was arrested jn tho King’s Bonch “ for that 
he, coming to parliament, departed without licencs.”+ On 25th 


* Precedents and Councils of England, 
Introd. 

+ “Ifa lord depart from parliament 
without Ieavo, it is au offence dono out 
of the parliament, and is finablo by tho 
lords; and so it is of n member of the 
house of commons, he may be finsil by 
the house of commons,”—-Coke Ius?., iv, 


4di “ Apyds quo mombors sont returns, 
Jour personal altondance ost cy necessayy 
al parliamont, que il ne doivent par asoun 
business estre absdnte, ob nul un porson 
poit estre bion omia, eg quo il est un no- 
ccasary member, Comme Reson voit que? 
infant que Jo roy, ob tont son realm ad nn 
interest on le corps de chosen do dite 
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January, 1709, it was resolved, “that such members as absent 
themselves without leave, be reputed deserters of their trust, and 
neplecters of the duty they owe to the house and to the country.” 
On the 26th April, 1729, “in regard there was not forty members 
present to proceed in the busivess, Mr. Spoaker adjourned the 
hause till Monday morning next, nine of the clock.” This would 
appear to be the first notice in the commons’ journals of the 
monstrous abuse now known as a “ count-out,” which can only 
be reputed as , wholesale desertion of trust, a factious combina- 
tion of the most unworthy kind, oftentimes contrived for the 
worst purposes. An excellent example of the system of “ count- 
ing out” was afforded in 1861, on a notice for papers concerning 
Moxico having been brought by Lord Robert Montagu. It was 
intimated to him by a friend on Lord Palmerston’s side of the 
house, that “ Lord Palmerston and the opposition had agreed to 
count him out, and that since this was on the very best authority, 
he had hettor not bring on the motion at alll? Lord Robert 
Montagu answered, that this was the very reason for doing so, Tis 
speoch was short, and he “camo on” an hour sooher than tvas 
oxpocted; Layard replied ; Seymour Fitzgerald had spoken hur- 
riedly, and Kinglake was speaking whon the “ count” took place, 
although Lord Robert Montagu had warned the honse, at the 
beginning of lis spoech, of the base agreemont to save ministers 
from thoir responsibility, by counting the house, A motion tond- 
ing to remqve the abuso of counting out the house in the midst 
of a member’s spoech, was nogalived by a largo majority.* 


mombors, il semblo quo le privat com- 
modity dascun particular home no doit 
ostre vegard,”—Dyor, 16 a, pl, 19. 

* The mischief of the “count out" 
has lately boon ably dosoribod by two 
M.P,’s, in letters addrosaod by them to a 
meoting hold at Leeds, Lord Robort 
Montagu, conservative member—whoso 
motion io consider the question of the 
Danish Treaty of 1852, on the succession 
to the crown of D8nmark, was defeated 
by means of the unfnir oxpodiont of a 
*sonnt out”—thus graphically dosoribed 
tho contrivance :— J 

“A ‘count oul’ dogs not overtnke a 
dull and stupid apeech, I have hoard 
. mony ‘such epeeches, when no one dreamt 
vt counting the house, TI have always 
‘seen the house nearly empty when the 
fate of millions of our Indian fellow-sub- 

, 


jects has boon digoussed, but no one tried 
te count ont the house I heve seen the 
bonchos doserlod while millions sterling 
of English pooplo’s mouoy wore bein, 
yoted away; but if any ono had move 
‘that tho house‘ be counted, he would 
have been deomed no belter than a fool 
orn madman, A ‘count out? is always 
re-concortod and arranged between the 
endors on cach’sido of the honso, Tt is 
attempted only when a subject which is 
inconveniont lo government either has 
been broached or is about to come on, 
It takes place when @ caso has been made 
out which cannot be satisfactorily an- 
awored, or when thero is on tho paper 
for subsequont discussion a notice of mo- 
tion which is likely to bring awkward 
faots to light, Sometimes a ‘count out’ 
is regoried to when, in an impending 
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Dio sponkeors! of cithor houso adjourn the houso avery day ta 
the noxt day.of sitting, An adjournment takes place bt times 
witlioué ay businoss being transacted, as on tlto cocasion’of Sir 


division, to yola.one way would bo 2 
scandal, and would give just offence to 
constiluonts, and to vole tho othor way 
would imply a censure on their accom- 
plices, or would commit the govornmont 
to a course which would militate against 
their schemes, A ‘count ont,’ in faol, Is 
quite in_aceordanco with a tendoncy that 
has prodominated in modern logialation 
—~it carvics out tho determination to con- 
coal things from tho nation, and oven to 
tuke the suporvision and control of affairs 
out of tho hands of parlinment itsolf. 
The cabinot haye thus virtually conati- 
(uted themselves the rulers of the ompire. 
Thoir deeds aro kept scoret from tha 
poorle, and oven concealed and shrouded 

vom the mquuing gazo of ‘pmliament. 
Who quoon horsolf is genorally shut out 
fvom thosecrotdoliberationsof the cabinet, 
‘md despatchos havo been written in her 
name without her sanction. ‘Tho cabinet 
fect that thoy rule the ompire, and_do 
not blush to afftym it when they say, ‘Wo 
sont tho army theres’ ‘Wo made suoh an 
avraugomont with that foroign despot ;° 
‘Wo propose to tako auch and euch a 
course’ ‘Tho queen is nothing now in 
or own kingdom. Sinularly, People talk 
of ‘tho government of Lord John Russoll;” 
‘tho governmont of Lord Palmovaton s’ 
but no ono thinks of tho govornmont, of 
the quoon, When any ono gota impa- 
tlont tndor this tyranny of a onbal, and 
wishos (o voturn to tho anciont order of 
things, and pay, to tho best sovoroign 
who avor adorned the throno of England, 
tho honeat allegianco which thoy owe, 
thon the cabal on'tho right of the sponker 
agroo with tho ox-cabal on tho othor sido 
to smother theso endeavours by a ‘count 
cute Tt is thus that tho country is orn- 
ecified betwoon two thieves, Thon again, 


" tho offeat of these ‘counts’ is to acoumu- 


Info a groat mass “of businoss for tho ond 
‘of tho acxsion, Tyery dno then is fagged 
and ill, from doing a lot of work which 
should never have been put upon them s 
the acoumulation of business is hurricd 
through in tho most unscomly manner, 
and no ono challongos any misdeed or 
oxtravagance. ‘hus the samo indopon- 
dence of parliamontory suporvision, tho 
same immunity from sorutiny, is eeoured 
by tho press of businoss at the ond of tho 
sossion a8 by the ‘count ont’ at the be- 


ginning.” , 


Mr. B, Bainds also oxprossod liimsolf 
in similnr tovms —~ 

“Pho practice of ‘counting out’ tho. 
hotise is reaortod fo sithor when a very 
dry subject, or ono that is particularly 
unpalatable tq somo ono saotion of tho 
jhouse, is under disonasion. ‘Eho time 
gonerally choaon is whon the greator part 
of the mombors avo at dinnor—thyt is, 
betwoon 7 nud 9 o’clook, at which pavt 
of the ovoning thg attondance is always 
thin. ‘horo is also especial Hability to 
a fount ont’ on tho night following a 
yory prolonged and oxciting debate, Bub 
it is considered a clever thing and a good 
joko thus to burke a t#oublesomg disous- , 
sion. Sometimes one side of the house 
auffors from the practice, and sometimes 
tho other aide, Lord Roborl Montagu 
waa stopped on tho oecasion to which I 
havo reforred; but tho moat audacious 
caso of tho kind that I have known was 
ontlier in the last session, when a liboval 
mombor was speaking, and, sovoral-con- 
servativo mombers stood at tho ‘dody of 
tho hougo, after tho sponkor had beon . 
roquested to ‘count’ and while tho warn: 
ing-bell was ringing, and blocked up tho 
way, 80 thai membors desirous to got into 
tho houso had almoat to fight thoir way 
through, and Mr, Baxtor had his hat 
smashed. On tho night of the: Danish 
discussion Lord \Robort Montagu was 
dosorted by his own sido of the houso, 
not moro than ton or a dozon membora 
of that sido being prosont whon tho 
‘count’ waa called for, and nol ono on 
the front opposition bench; whilo Lord 
Palmorston and Lord John Russell were 
both in their places. Ifyou can do any- 
ing te promoto a better aliendance of 
mombors, ospocially during tho discussion 
of tho oatimates, you will rondor a public 
sorvico, But I doubt the oxpedienoy of 
prohibiting a ‘count oul,’ when the at- 
tondanco is go thin as fo mako tho pro- 
ceeding wat business a mockory, Thore 
must, I concsive, bo somo limit below 
which tho house should be preventod by 
its own rules from proceading to any im« 
portant division, Nor can you confine 
mombors to the honeo, ‘Thoy muat dino; 
and many mombers who ard attending on , 
committees from 12 at noon to 4, and in 
the house from 4 to 7, go about that 
time to dinner, nnd return about 0 or 
10, to atay till tho honso rises, porhaps nt’ 
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~ Roberb Pool’s death, ‘ Downto 1717, ile opposition, with a view 
4o interruyst tho sitting, rosbrted fo, the artifice df bringing 


: 
motion “for dandlos.” 


Tho “ ordor of fhe day” is tho order in which cortain quostions 
_ ore discussed by tho honso, conformably with its resolutiowl, on 
* days seb apart for tho samo, In settling “tho order of the day,” 


ministerial measuros take priority. 


As, howovor, 0 cabinet is not 


a recognized entity, ministors hayo no moro right thon any other 
momber in regard to tho discussion of their measures. Ministorial 
-moaswres aro, however, do facto, always takon into account and 
“put on the order of tho day ab any sitting, A. mombor intending 
to put a motion gives notice to the house, and in tho commons 
must subsequently entor it ‘in the order kook. Motions nob 
seconded are forthwith at an ond. “The ordor in which motions 
ave to he discussed! is detormined by ballot. ‘ 

Any matlor may bo sel aside or kop from discussion, 1, By 


a motion for adjournmont. 


2, By amendmont ;’ in tho lower 


house evory amenduiont must bo seconded, otherwiso tho speaker 
does not put:it to the vote. 8. By a motion Lo pass to the order 
of the day.” 4, By “the previous question,” that is, as to 
‘whethor the houso shall Soompy itself gonorally with tho quostion, 
In the evont of “the provious question” boing rejoctod, the 
_ motion to put it first on tho next ca of sitting is thon bronght 


* forward, 


Jn tho uppor house every mombor in ‘apteling addyossos “ fhoir 

» lordships ;” and in tho lowor houso, “Myr. Spoakor”? While 

delivering his speech tho membor must romain standing and a. 

covored, thoso mombors only who aro aufforing from ill hoalth 

boing allowod lo romain seatod, A member is not pormittod to 

yead his spedch, but he may mako use of notos, . In the uppor 

houso the lords determino who shall be allowod to spenk ; if several, 
stand up at onco, the house decides, the lord chancellor being, 

merély qualified like any othor member to bring forward a motion’ 

. to the effoct that tho right to spoak be‘accordod to o certain 

membor. Tho chancellor’s functions avo limited to the putting of 

. questions; ho cannot call any momber to ordor, bul may bring o 


1 of 2 in tho morning. Theso mon oan- 
not bo blamed. ‘Tire blamo belongs to 
those who noither attend cominitioes nor 


“the Louse oxoopt on groat part 
or othor oxciting occasions, 


battles 
800 NO 


romedy for ‘ counts oub? and eotnty abe 
{ondanees oxcopt in ovory constitutonoy 

looking after its own mombors, and giv. 

ing them a hint whon they nogloot thoir 
uty,” 7 


HH 
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motion bofore tho house, having referonce to tho obsorvanco of 
order, In tho commons tho spenker is ompowored to maintain 
ordar, atid. to grant tlio right of speaking to the first who vises, 
= Hvory matter is detamined 4 in both houses by for: mally puttin iB 
” the question ; wyhoover wanders from “tho matter in hand is 
” Spesiily intorrupted by tho cry, “Qiiestion, quostion.” Only 
morg-parsonal Yeinarks and explanations can ‘bo discussed. without 
“te question boing put In the madtor of personal remarks ib is 
not -the bustoht to ‘withdraw anytlring, the houso usually acting 
very indulgently's in this respect, Explanations take placo aparl 
_ from the order, of. tho day, and may givo rise to debates, No 
* membor can speak’ x more than once on a motion, unloss it be in 
explanation, or in reply 40 qnestions. In committes. overy mem- 
bex is allowed to speak as ofton as he may please. 
The nams of tho soyercign ought not to bo mixed up with tho 
debatos unbecomingly. On the 4th of Decembor, 1717, the Jacobito 
Shipp, styled, “Downright Shippen,” for having drageod tho 
person of the sovereign “offensively into the dobate, was, by a reso- 
_ lution of tho house, consignod to tho Tower, whorg*he romeined in 
* arvost for the Femaindor of the sossion.* On the 17th of Decombor, 
1788, tho Houso resolved that the introduction of the actual or 
agsumd ‘intohtion of the sovorcign into tho dobatos‘was a high 
ovimo and misdomomor, caloulated to-injure tho honour of the 
sovorcign, to disturb tho fundamental principlos ‘of the *par- 
Honont, and 16 subvorb' tho, constitution of this land. *Rofotenco 
3a nob allowod 4d provious dobatos, or to Acbatos of “ the other 
houso ;” nor can & momibor, roflect upon iho proceedings of ihe 
honso. =~ 
Should a momber of oithor houso so fay take anything amiss 
ag to sond a challonge, this is ‘dgomod , a brotch of privilego, ‘andl . 
tho party challonging, unless ho ‘apologizes to*tho hous, is’ ims 
prisoned sf "thus, on the 22nd af Tuno, 1781, sulolt & dlitllonge 
“was punished! as “ oontenapt, end on affront commilfed by onv- 
momber against another, hes hoon. rogardod with liko‘disfavour.§ 


* Mahon, i. ‘ nes Raid ‘h, on 21sb Saptombor, “1809, had 
+ Eughos, o 26. * os An ditol after “having rosignod thei 10+ 
On 20th May, 1798, on the ground = ie offices, Cannyg was wounded 
of a dobato in thy conmons, a duol took uugho8, &, 50), . OF rocoht yoma pubhe 
placo hetwion Pitt (the ministor!),aud morality in England lias passod finul judg. 


Tioynoy, Pitt <disphargod his pisto] in « mont ypon Polttiont duels, ag woll ag upon 
the ait (Hughes, 0,4.) On account of » duals gonorally, * “ 

the Bxpecition to Walchéren, two mem- ~§ May, Part, 86, 

hera of the cebinot, Canning and Cas- 


ROUTINE OF BUSINESS IN PARLIAMENT, 407 


Mr, Sheil and Lord Althorp wero arrosted in the year 1884, 
by tho serjoant-at-arms on tho ground of an intontlod dyol. Tho 
samo happenod (1836) to Mr, Watson and Sir 1, Troncht Jn. 
Fobruary, 1862, tho socrelary for Iroland, Sir Robort Pool, offondod 
the momber for Tipporary, Mv. O'Donoghue 5, 3.80 fortnal shallongo 
was givon; Lord Palmorston was arranging uhes thatter ‘with J Major 
Gavin, tho second of tho offonded party, “tho prorhidy, won, 
tioned tho casein tho, houso as a broach of privilogo., “Tho 
O’Donoghuo, whon eallod to account by thy epoakor, implagod tho 
pardon pf the house, which was ‘hot withhold, * On this odengion, 
Lord.Palmerston uttored the opinion, “ That in- -thid casos «the Bill: 
of Rights was violaiod |’” basing ‘his romarle apparontly upon 
tho provisioil, “that tho freedom of spooch and debates or pro- 
coodings. i in parliamont ought not,to be impenchod or questioned 
in any cour or placo out of parliament.” 

+ , Doferonte has always beon exhibited by the majority 40 the voice 

of the minority. “Pho rules of procedure jn the houso of edmmons 
avo such ag to enable a posistont winorily ta impodo the businoss 
of the house, In the words of Tonry Drummond, “ So long ‘ass. 
parliamont has existed, that is, for the last 800 ycars, ovory sglf;" 
willod, havél-skulJod ‘fellow, has it. in his powor incosgantly to shout 
“No, no!’ or bring | a motion for aijourmhent, and thoroby: pub a 
stgp, to tho, cours” of businoss.’f' ‘Tho, dobato on tho socond 
roading | of thd “ Weclesiastionl ‘Titles Bi” was 4hug drawn oth 
to sovon days] In May, 1854, o bill? was introduepd by Thomas 
Chambor's, to submit.tho Untholio and Puseyito convonts to.gupor- 
vision, ‘lho Inish mombers and tho Untholics raisod such on 
opposition, howovor, that Chambors was ullimatoly ‘obliged to 
withdraw it, from thg puro impossibilily of carrying his &noasuro, 
- Tong qv pha Ruasgll declared this kind of vésistnnco wholly con- 
‘slittutignal } ya, courdo yyhich was moreovor x adopted ang followed by 
Lord Althorp, Beol, aud olhors.§ AT mptiort bo dlose tho debato 
“is nob allowgble. 4 . al 

Reports of tho ixansactions of tho Hongo are’ dawn, up; tho 
journals’ of thé, upper houxo being. xoputod publio records; and 
oxelnding tho nooossity. of boing proved + this is not tho case ith 
those of the lower‘house, On occasion of tho votingthe-queslions . 
put may bo divided on; at,tho ‘<diviston,” &, strangors,” al least 


# Parl, Rem, 4) Vs 28, . ft Ann. Reg: 4861, 
+ Buchor, 163 , = § Bucher, 162, 
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those bolow the gangway and in the front gallery, withdraw ; 
thoir presonco is, however, simply ondurod. avery momber pro- 
sent in tho houso is bound to voto, oxcopting whon ho has an 
intorost in the subjool¢mattor, in which ovont he musé vofrain, 

In the “lords” no momber is allowod to speak from tho 
woolsack; should any.mombor on a division be thoro sontod, his 
volo is not:recordod. In tho commons mombors of oither side 
froquently como to an understanding nob to voto, and withdraw 
before the question is put; which is tormed “pairing off” In 
cerlsin cages, howovor, oither house can compel wider a penalty 
the presence of all members who aro not othorwiso provontod, 
Tho customary vending ovor of tho mombor'’s numos is tormod, “to 
call over tho house.” 

On a division, aftor tho sporkor has callod out “ Strangers 
nist withdraw !? the lowor house is glosed; tho supporters and 
oppononts of tho motion boteko thomselyos to their rospoctivo 
Jobbios, and thon return to the body of tho houso by spocial 
ontrances; horeupon marks aro made ‘against thoir namog upon 
two printed lists, and tho result of the voting is forthwith pro. 
claimed; oithor tho “Ayos havo it,”? meaning the motion is 
accopted, or the Noes havo it,” ¢.¢., tho motion is rojected, In 
the lords, only thoso mombors who opposo a moasuro, tho “ non- 
contents” Idave tho chambor; tho “contonts” remaining soatod, 
After the votes of tho non-conlonls havo boon countod, tho votos 
by “proxy” aro givon out aloud, 1f tho volos avo oqual in tho 
lords, tho ponding motion is dashed, ‘ho lord chmneullor, if a 
peor, Thay volo on ovory motion, ‘Tho speaker of tho commons 
has tho priviloge of a casting voto, as was the caso in 1861); otf 
occasion of tho rojoction of tho motion for tho third roading of 
the Church-rate Bill, whon ho thus stated his grounds for oval 
ing himeelf of his priviloge :— 

“© TATho oquality of voices had avison in on ourlior atrgo of tho 
Dill, 1 should have had no difficulty in tho cuurso I shonld pursvo ; 
becauso, guided Ly tho rule which has beon ostablished by many 
able men who have procodod mo in this chair, L should hayo 
dosirod so to voto as to givo tho honso anothor opportunity of 
deciding the question for itsolf, rathor than to havo takon that 
decision into my own hands, ut that rulo doos not provail on 
the third roading of a bill, I think I shall but discharge my duty 
by leaving to tho future and doliborate judgment of the house to 
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docide what chango should bo made in tho law, if 1b should be 
thoir ploasuro to mako a chengo, rathor than to tale the vosponsi- 
bility of tho change on any single vote. I thoreforo give my yoico 
with tho ‘Noes,’ #* ' 

The spoakor of the commons cannot givo his” opinion or 
argue any question in tho houso, excopt when 1h has, resolvod 
itsolf into “ a, conimitico of tho whole housg,” in which Jetty caso ho 
quits tho chair and may sil, dobato, and vote as an ordinary mombor, 

All bills which volate to tho granting of public money, td 
roligion, or trado, or the imposition of a chargo upon tho subject, 
must originate in  commitico of the whole house.’ Tho housp 
has two standing committeos on financial mattors— tho com- 
mittee of supply,” which is a committoe of tho whole houso, “ to 
consider the supply grantod to hor majosty,”? aud “the commititico 
of ways and means,” which is likewiso a committee of the whole 
house, appointed “to consider of ways and menns for raising tho 
supply grantod to hor majesty.” The fivsb business of the com. , 
mittoo of supply is 10 oleot a chairman, who éontinucs to presido 
ovor that committeo for tho romaindor of tho parliamont; ho also 
presides ovor the committee of way’ of moans,” and othor 
committoos of tho whole house, “ The former controls the public 
oxponditure, the lattor provides tho public income; tho one 
authorizes tho payment of money, the othor sanctions tho impo- 
sition of taxes and tho application of public royonucs nob other- 
wiso applicablo to tho sorvico of tho year.’| In tho gonoral com. 
miltoos of tho wholo honso an ivrogula discussion takes place, 
in which a conversational tono mainly provails. Soloch com- 
mitloos avo nominated on tho motion of any mombor after provious 
notico being givon’s tho proposor of tho motion at tho somo timo 
montions the mombors whom ho would liko to seo nominated, 
Tho speaker, howovor, formally appoints tho membors, A mom- 
hor abovo sixty yours of ago nood nob sit upon any such cqynmitbooe 
Committoes ‘having to doliboralo upon privato bills may, ‘pon. a 
rosolution 8f tho uppor houso, have partios interosted. suporaddod. 
Such a commiileo ordinarily consisis of fifteon mombers ; upon 
tho cloction of the mombors the government and tho opposition 
have generally concmred. ‘Lhe “ Saturday Roview” of tho 28rd of 
March, (861, gavo a humorous doscription of the mantior in which 


* TLansard, Sor iii, olxfii, 1822, + Bowyor, 128. t May, Part, 438, 
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such commitieos are organizod :— A public commilieo is a body 
composod of fifteen or more mombers, sclectod by tho combined 
wisdom of tho governmont and opposition whip, which sits for 
about five houys in the weok, and is ompoworod to summon hoforo 
it anybody who chooses to como, and to ask of him any quostions 
he may think fit to answor. ‘To comploto its qualifications, tho 
attendance on it is complotcly optional; and vory few mombors 
havo timo to be presont at ovory meeting ; so that thoy form not 
only a poworless and sluggish, but also a changing tribunal, 
Every member prosont has tho right of asking as many questions 
as he plorses, and ovory membor thinks it nocossary to ask as 
many as his noighbour, in order to show that ho is an activo and 
intelligent reprosontative, The way thoy go to work will be bost 
illustrated by an example: we will supposo tho quostion reforred 
to a soloct committco to bo the merits of tho ‘ Anti-maid-servants- 
cloaning-windows-in-town-housos Bull,’ by moans of which Sir 
Charles Burrell annually, though vainly, trios to hand down, his 
name to pbstority as a logislator. Tho committoo is probably 
carriod after a long dobato, in which tho government protest that 
the house of commons is assuming to itgolf all tho powor in tho 
stato, and that if this motion is grantod the rosponsibility of tho 
home socrotary will be at an ond, Many days clapso boforo it is 
nominated; for thore aro crowds of members proparing to bo pub 
upon tt, and ib is impossible 10 ploaso thom all, Thoro must bo 
at loast four official mombors to roprosont tho govornmont, and 
four would-bo official mombors to roprosont tho opposition. ‘Thon 
the metropolitan mombors must bo put on to roprogont tho ves- 
triog, and seo that no damago is dono to tho pavomont. ‘Thon 
thore aro tvo mombors who avo connoctoil with tho glass trado, 
and aro therefore hold to undorstand windows, and ono mombor 
who understends maid-servants ; and then thore is Lord Raynham 
who roproson(s tho roprossion of cruclly to animals in genoral, 
Then thero aro tho Ivish membors, who maintain that tho right 
of sitting on evory commitlec is xecurod to thom by tho Act of 
Union ; and the Scotch members, who caro vory ttle about wintlow- 
cloaning, but who will consont to bo left owt if the Tvish aro lot 
in, At last, with much management, tlio committeo is mado up.” 

The purpose of theso committces is to afford information on 
certain questions to tho house, and to draw up the relative roport. 
Hither house is authorized to examine wilnessos, and this holds 


‘ 
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good with respoct to covery solech committco, provided the house 
has conferrod tho authority. Committoos of tho commons whon 
oxamining witnesses arc, ag a rulo, opan to tho public, Poors are 
allowed to speak, but not to voto, at all commitieos of which thoy 
are not membors. Only on leavo being grantod by tho lower 
houso can a commitloo provont othor mombors, nob nominated 
npon the samo, frém being presont.+ Ifno docision has been come 
to respecting a “ quorum,” that is, the preciso numbor onabling 
the committoo to act, all the mombers of the committee must talo 
part in tho samo ; a quorum is, howovor, gonorally appointed. 

Poors and poovessos appearing as witnesses in tho wpper house, 
aro usually summoned by roquisition from ihe lord chancellor. 
The commons, on tho othor hand, summon witnesses by an 
“ordor”? of tho clork, wansmittod oithor through the post, or 
divoctly by the sorjoant-at-arms, or by spocial messongor, Only 
thoso witnossos summoned boforo an oleclion-committeo are ro- 
quired to appoar beforo tho lower houso by divoct warrant fréip 
tho spoakor. If a membor of ono houso, has to appoar as a wit- 
noss in the othor, the rospective honso niust first bo appliod to 
for loave. If tho uppor houso sil in judgmont on a poor, tho 
prosonco of any momber of the commons may bo roquived as 
of courso, Mombors of oither houso whon, examined in thoir 
roapootive houso may give thoir doposilion from thoir own, sorb ; 
all othor witnossos musb give thoiv deposition at tho bav of tho 
voxpoctivo honso. 

Valso ovidonco before tho lords, being upon oath, rondors a 
wilnoss liablo to tho ponaltios of wilful and corrupt porjury; a3 
tho ponaltios of porjnry do nob attach to falso tostimony hoforo 
tho houso of commons, it is simply treated as a broach of privi- 
lege, Talso evidenco boforo on olection-commitico is nob only 
liable 46 punishment ‘as a breach of privilogo, but also to tho 
ponaltios of poxjury.+ Tho right of oxamining witnesses on oath 
having beon oxtonded by 21 and 22 Vict. c, 78, to commitioes on 
privato bills, any falso statemont mado bofore auch commibloos is 
of courso punishable ag perjury. Commiltoos of {ho lowor house, 
othor than those namied, | cannot oxamino witnossos on oath, nor 
can tho houso in pleno, During the 17th century, however, the 
commons causod witnessos to bo examined on oath before a com- 
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mitteo of socrecy, by stich of its mombers as wore justices of tho 
peaco for Middlosox, by the houso of lords, or by tho judgos of 
tho superior courts. Sinco 1787 the lowor house has rolinquishod 
the attempt to administer onths, or ‘cause them to be administorod, 
excepting at a subsequent poriod in olection-committees and, 
since 1859, in committees on private bills, The minutes of 
evidence tre stonographed, printed, and sent to*the witnesses for 
correction ; they cannol, however, be printed bofore the deliyory of 
the report ; witnesses who are examined in matters concerning tho 
state roceive from the treasury thoir costs for attendance. ‘ 

* Receivers and triers of petitions” aro still appointed annually 
in the upper house, but their functions ave purely nominal. Every 
petition prosented to parliament must terminate with a prayer, 
otherwise it is merely treated ag a remonstrance. No petition 
which is printed containing any cancellations or orasures, or to 
which documents are appendod, is accepted, Every potitionor 
must sign his own namo; forgeries of signaturos are treated as a 
breach of priviloge, The modo of addressing the houses respeo- 
tively is: “To the Lords Spiritual and Temporal in Parliament 
assembled ;” or, “To the Honourable the Commons of the United 
Kingdom of Great Britain and Iveland in Pavliamont assembled.” 

Petitions from the Corporation of London ave prosonted by 
tho sheriffs at tho bar of the houso; and from tho Corporation of 
Dublin by their lord mayor, in tho samo manner. All othor 
petitioners must get their polilions presonted by tho members, to 
whom they aro addrossod, who aro rosponsiblo for tho contents. 
‘By an ordor of tho uppor houso of the 80th of May, 1688, a poor on 
presenting a potilion, may open a dobate in connoction thorowith. 
In tho commons, also, potitions might formerly havo beon dis- 
cussed, ‘Tho numbor of petitions, however, incroased so immo-~ 
derately that all debates on thoir prosontation have been disallowed 
since 1889, Any membot may, however, bring forward a motion 
on the ground of a petition. The potitions aro reforred to a 
committee of the lower house, which classifies and analyzos them, 
The reports of this committeo are printed throe times a woek, and 
point out the namo of tho petition, number of signatures, and tho 
general object.* Potitions from the population at large aro a 
xecent innovation.t Prior to 1779, petitions to parliament wero 
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of rarvo occurronce, whorons, from 1833 to i837 alone, 5000 poti- 
tions wero presentod relative 10 tho ‘obsorvanco of the Sabbath ; 
and in 1845, 10,258 potitions, with 1,288,742 signaturos against 
tho Maynooth grant. Jn 1851, 4144 potitions against “ Papel 
agerossion,” with 1,016,657 signatures, wore presontod; and in 
1860, a grand total of 24,279 politions.* Signaturos to potitions 
omanating frome the genoral population aro nob always to bo 
dopended on. ‘Io the chartist petition of 1842 and 1848, signa- 
iuvos’as if givon by tho “Duko of Wollinglon” and “ Princo 
Albert,” wore found appended.+ Petitions sont undor opon 
cover aro post free, provided thoy aro addressed to » member 
of parliament. : 

Privato bills, which do not affect any public interost whatevor, 
must still bo introduced by way of potition, Tho lower houso, in 
doliborating theronpon, proccods with many of the formalities of 
a court of justico,-but, in its logislativo capacity takos every pro- 
caution that no bill hostilo to the public good shall pass into law, 
Bvory private bill, in othor words, ono which only consults tho 
particular intorost or bonofil of some individual, or public com- 
pany, corporation, parish, city, county, or other locality, must bo 
supported boforo the lower house by a responsiblo parliamentary 
agonl, Membors of the lowor houso are not allowed to bo agonis, 
bnb tivo mombors usually become sponsors for tho bill, TWvory 
privalo bill must bo voad for tho first timo tho day aflor tho 
polilion in bohalf of it has boon presontod, Jf this rule bo not 
obsorvod, tho bill is considorod as dropped for tho session, 'Thoso 
bills avo ocoasiondlly sent to tho “standing ordors’ ”? committee, 
oloctod ab tho beginning of ovory sossion; in such caso, tho first 
roading must tako placo tho day after tho pormission of tho house 
has boon givon to procood with tho Dill.§ No socond roading of 
such bill can take placo boforo tho third, and not lator than tho 
sovonth day aftor the first roading, ‘The house seldom opposos 
tho firsl ov second veading of a private bill. On the 7th of March, 


* May, Conse, ist, i. dl, 

+ Such practicos appenr to have boon 
cooval with agitation by means of pati- 
tions. Lord Clarendon states that in 
1640, whon oe multitds of hands was 
procured, tho potition itsolf was out off 
and a now ono framed suitable to the 
design in hand, and annoxod to tho long 
list of namos, which wero subscribed to 


tho formor, By those means many mon 
found their hands subseribod to potitions 
of whioh thoy had before never homd.? 
—IList, of Rebellion, ii, 887. 

f A bill Lor the bonofit of threo coun. 
tios has beon regarded aa a privato bill. — 
Com, Jour, i, 888. 
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1861, tho Gront Dover Road Bill, howevor, was only passed by a 
majority of cighty-two to sixty-six, Opposition must bo raisod 
against a privato bill within soven days after tho second reading 
if the house is to take notico of it, Whether such opposition be 
raised or not the bill is always “ roferrod” for tho discussién of a 
special commitico. ms 

Opposition is frequontly noutralized by incurring a certain 
outlay; but a large expenditure of monoy is usually requisite, 
Evory mile of a railway, without any recourse to such expedient, 
genorally costs, in parliament alone, from £3,500 up to £15,000. 
The act for the “London and Birmingham Railway” cost 
£72,000; for tho “Great Wostern,” £88,000. In the contost’ 
of the “London and Brighton Railway,” the costs in committee 
alono amounted daily to £1000 for counsel and witnesses; and 
tho inquiry lasted fifty days, One company expended in three 
years, £550,000 for parliamontary and legal expenses, ow 
strenuously new projects havo to contond against conflicting 
intorests in parliament may bo apprehondod from tho fact that, 
in 1849, 147 railyay shareholders and 81 railway directors sat 
in tho houso of commons,* Tho vast number of privato bills 
introduced, and the consoquent accumulation of business may bo 
collected from the journals of tho house, Jn tho yoar 1861 no 
less than 899 such bills wore prosontod.+ for the discussion of 
every private Dill a special commitloo is usually formed, At tho 
commencement of overy sossion parliament appoints a “ com- 
ailteo of selection,” consisting of a chairman and five mombors, 
throo of whom comprigo a “ quorum,” 4.4, ronder the commiiice 
capable of sitting, ‘Chis committee chooses a genoral  commitico 
on railway ond canal bills”? Tho numboy of tho mombors is 
unrestricted; five constitute a quorum, Tho first committoo 
nominates tho respoctive members to soryo on evory spocial 
committioo; the general railway committee appointing its own 
chaimman, Tho mombors for the county or borough concernod by 
the bill are addod to the committeo as advising members, 

Every commitice must hold ils sittings fourteen days after tho 
second reading. The agent or promoter must afford information 
ovon in tho ogso of bills unopposed. Ifa bill be opposed a public 
hearing takes place beforo the commitlco, accompaniod by the 
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examination of witnessos and argumonts of counsol; tho rospec- 
tive partios may, forthwith, havo the minutes of cvidenco printed. 
Only thoso intorested, however remotely, aro to be oxamined upon 
tho maitor in hand. Tho commitico doliboratos in secrot sossion, 
and. comos to a rosolution by a majority of volos, Hyen in tho 
cago of bills unopposed a report is 10 bo drawn up; tho Jowor 
houso oxorcises a control over tho commitices snd can compel 
thom to fulfil thoir duty within a timo specifiod, As tho houso 
itself is not fully,informod vespooting tho subject maitor, it ordi- 
navily adopts the reporl of tho commitieo. Should a private bill 
concorn tho royal prorogative it must, aftor the third roading, 
vocoivo the royal assent, otherwise ib cannot bo proceeded with, 
No privato bill can proceod moro than one stago in a singlo 
day. 

All bills rolating to ostate, for rostitution of honours, and in 
blood, naturalization,” and “namo,” mugt originato in tho 
houso of poors. All ostate and non-local bills, aftor tho first 
ronuling, aro roferred to ® commitico of two of tho judgos in 
rotation, nob boing lords of parliamont, who aro to roport thoir 
opinion, whothor il is roasonablo that tho bill should pass, Aftor 
tho socond roading all mopposed bills aro referred to a commitlod 
of the wholo house ; an opposod bill is roforrad bo a soloch com~ 
mittoo of tho houso, to which tho judgos and such privy comm 
cillovs us aro mombors of tho uppor houso belong, ow gfirio. All 
privato bills concorning the romoval of “ altaincdor” or vostibntion 
af honour, land, or blood, must bo signed by tho sovereign, and 
hy command of tho crown bo prosontod. by a lord to the house of 
poors ; ufior which thoy pass through tho ordinary stagos in both 
housos, and reavive tho royal assont in tho usual form, 

Tn tho caso of public bills tho crown has nob any initiative ; 
monoy bills, howovor, aro prosontod by the “advisors of tho 
crown,” and aro only disonssod in tho commons on motion mado 
“by thom. 

Ministors only onjoy on colunl iniliative in rogard 10 logis. 
lative moasures, whon thoy can reckon upon a majority, which 
Jutler is gonorally so woll disciplined by “tho whip,” that it 
knows how to rofrein from all loading motions nob omanating 
from tho ministry, Tonco a ministry is novor overthrown by 
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moans of an opposition bill, bub rathor through tho instrumontality 
of an dppositio “amondmenl,” or tho rojoction of ono of its 
own measures, Whon, in 1852, Lord Palmorslon ovorthrow tho 
Russoll administration by an amondment to tho Militia Bill, tho 
new cabinet, whose membors had yoted for such amendmont, 
adopted tho bill in its amonded form. 

Tho constitutional form of logislating by bill and siatuto, 
agrood. to in parliament, had its origin and its sanction in tho 
reign of Honry VI. At that period, consequontly, the par- 
Hamont bogan to be a self-sufficing, indepondont body, In 
the upper houso a bill is introduced forthwith, in the commons a 
motion must be put “that leave be givon to bring in a bill.” 
Occasionally, instead of by a bill tho houso proceeds by way 
of “vosolution,” as in tho case of the “India? Bill in 1868, 
Bills must contain the form which they are ultimately to assume 
as laws of tho realm, end must bo writton, blank spaces being 
left for numbors and dato. 

Tho firsi reading is genorally unopposod; provious to tho 
second reading, howevor, the chiof debato and division usually 
tale placo; the opposition generally puts the amondmont, “ that 
the bill be road in three or six months,” 7. ¢., when the parliament 
is proroguod, whoreby the bill would, de facto, bo laid aside. A 
bill may be dofonted by means of a “rosolution.” A bill, if ro- 
jected, cannot bo brought forward anew dwing the samo session ; 
should a prorogation tako place, however, a rojocted bill may bo 
forthwith vovived. If tho lords amond, the commons may incor- 
porate tho amondmonts as a now Dill duving tho samo sossion, 
laying asido tho bill as proviously framed. Should tho peers send 
down a bill in which the privilego of tho lower houso is concornod, 
the bill is rotwmed to tho lords (in caso tho commons do not 
roject it), such bill being then troatod as a now bill mooted in tho 
lower houso, 

Previous to each reading tho speakor asks, ‘ Shall we proceod 
any further ?” After the second reading tho Dill is “ commitied,” 
i. tho houso detormines to discuss the bill in sclecl committes, 
but usually ino  commitlee of tho whole houso;” the latter only 
being resorted to in the case of public bills. 

In general commitieo the speakor’s maco is romoved, and 
tho chairman of tho commitieo of ways and moans” presides 
in his stead. In the uppor lonye a chairman of committoos is 
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appointed for the duration of a session; the chairman may dobate 
in committco, Tho bill is discussed “clauso by clause,” 
blanks avo filled wp, amondmonts aro disenssed, and tho 
volos taken thereon, tho bill being sometimos entirely remo- 
dolled in tho process. Aftor it has passod through conimiibieo 
tho chairman reports it to the houso with the amondmonts pro- 
posed, Tho houso itsolf thoroupon considers tho aliorations 
brought forward in commitico, and on cach clauso of tho Dill 
divisions tako placo; frosh amondmonts may bo brought in at 
this stago. Tho bill is noxt ordored to bo printed, and tho third 
vonding takos place, Evon in this stngo of tho discussion it is 
allowablo to bring frosh amendmonts; finally, tho spoakor asks, 
whothor tho bill shall pass?” and if this bo agreed to, tho 
title” is thon gsottlod, A momber of tho lower honso, usually 
tho chairman of “ways and means,” thon carrios tho Dill to 
the bar of tho houso of peors, accompaniod by sovoral othor 
mombors, tho spcakor coming down from tho woolsack to 
rocoivo ib, 

‘Whon tho lords adopt tho bill thoy sond a messago to tho 
commongs—in more important cases, by two of tho judgos, ‘Tho 
bill yomains with tho lords, if thoy havo mado no amondmont, but 
if amondmonts havo boon adopted, thoy aro sent down with tho 
bill, Should tho commons dissont from tho amondmonts, a con- 
foronco of tho two housos usually follows, Withor house may 
apply for such conforonco, ospevially in tho cago of addvossos or 
vosvlutions Lo which tho conourronce of tho othor honsgo is dosired 3 
when the privilogo of parliamont is concorned ; likowixo on account 
of difforoncos in conncolion with a bill, and with a viow to ascorbain 
tho grounds for tho accoptanco or rojeotion of any clanao or 
amfondmont. Tn L575 tho commons declined a conforonce con- 
corning « bill, ponding in tho othor honso, as being ixrogular, 
declaring that, “according to its anciont rights md privilogos, 
that ‘conforoneo’ is Lo bo required by that courl which, at the time 
of tho conforonco domaniod, shall bo possossod of tho Dill, and 
nob of any othor court.” In 1604, howover, James 1, compelled 

ho commons to confor wilh tho lords respooting a contested 
olection, 

‘Cho lords settle tho timo and placo of mooting, which gono- 
rally is held in tho “ puintod chamber? In domanding a con- 
foronco, tho purpose for which it is desired ought to bo oxplainod, 
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lost it should be on a subject not suited for a conference, Tho busi- 
ness of eithor house is usually attended to by “managors,” ‘The 
number of the commons namod for a conforonce is always doublo 
that of the lords. When tho timo appointed arrives business is 
suspended in both houses, The managers of tho commons aro 
tho first to appear at the conferonce; they onter tho room un- 
covered, and remain standing the whole time, Tho managers of 
the lords havo their hats on, till they come within the bar, whon 
thoy tako them off and walk uncoverod to their seats; thoy re- 
main sitting and covered during the conferonco, A. discussion 
can only ensue when 4 free conferonco has been specially resolved. 
upon by parliament. The managers of tho peers, at a freo con- 
ference, speak standing and uncovered. Such frco conferonces 
hayo only occurrod twice within the last two hundrod yours, viz., 
in 1702 and 18386. As arulo, tho managors of one houso moroly 
roceive in writing tho grounds statod in justification of tho courso 
resorted to by tho other house. Joint committoos of lords and 
commons aro now out of dato. If both houses remain infloxible, 
tho bill is droppod.* Dospite this apparently irregular mode of 
conducting business, in urgent casos bills havo beon allowed to 
pass through all tho logal stages in a singlo day, 

Money bills avo doposited in tho lowor house previous to ob- 
taining the royal assent; all othor bills remain in the nppor 
houso; tho assont of the soversign givos to a bill the comploment 
and perfection of a law. Tho queon gives hor assont in porson 
or by lotiors-patont undor hor sign manual and under the groab 
seal, The Rogency Bill, however, of tho 5th of Fobruary, 1811, 
became an act of parliament on the great soal being impressed by 
means of a commission ompoworing the lord chancellor to impart 
the royal assout, . 

The queen usually gives her assent in person at the closo of 
the session, in the house of peers, the commons appearing al the 
bar, Tho titles of all the bills that have passod aro road out by 
the clerk of the crown and tho ‘clerk-assistants of tho parliamonty, 
making obeisanco fo the throne. IIor majesty gives a gontj 
inclination indibative of assent, tho clork declaring, in tho.caso of 
public bills, “Ia Royne le voult;” avid in tho matter of privato 
bills, “ Soit fait comme il est désiré,” The dissonting: formula 


* In tho year 1861 both houses agrecd —confevoncos, unless a conferonce should 
to recoive messages instead of holding bo sposially dosired. 
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“Tio Roy s’avisorn,”’ whereby a bill was rejected by tho sove- 
reign, hag not bean heard in parliament since the beginning of 
the 18th contury, when Quoon Anno refused her assent to a bill 
for sottling the militia in Scotland. In the caso of a monoy hill, 
which the speaker dolivors to the queon, tho clork says, “ La 
Reyno remorcio ses loyals sujocts, accopto lour bonovolonce, of aussi 


lo voult.?’ ; . 
In case of tho assent boing given by commission, tho lord 


chancollor declares, “ My lords and gentlomon, by tho commani 
and by virtuo of the powors and authority to us givon by the said 
commission, wo do declaro and notify her majosty’s royal assent 
to tho act in tho said commission mentioned, and the clerks aro 
required to pass the samo in the usual form and words.” ‘Whoro- 
upon tho clerk docleres, ‘La Reyno lo veult,”’ ote. 

As bills of pardon and acts of grace proceed originally from 
the quoon, and have the royal assont in tho first siago, the clork 
of tho parliamont, in token of thoir adoption, givos expression to 
the gratitude of parliamont in tho following Lorms:— Lies prelats 
scignours eb communes, on ce present parliamont assombldos, au 
nom de touts vos autres sujects, remerciont tris humblemont 
votro majesté, ef priont & Diou vous donner en santé bonno of 
vie longue.” 

Cromwell gavo his assont in English. In 1706, tho uppor 
house voted for the abolition of Norman-Fronch in parliamont 
and in tho law courts, but the commons rojectod tho bill, Sinco 
1781, Normon-Fronch has been banishod from tho courts of lew, 
but in parliamont tho antiquated formule hayo beon retained, Of 
‘tho logislative authority of the Norman kings this solitary relic 
yemains, viz.: That tho royal agsonb shall euro all formal dofocts 
in @ bill, oven whon a bill has beon laid bolore a sovercign, 
rospocting which, through error, both housos haye nob como to 
a voto, This actually occurred in 1889 and 1848; in tho lattor 
year the lords had sent down on amended bill to tho commons, 
the latter rejected the amondmonts and sont back the bill; tho 
lords boing wndor tho impression that tho bill had passed in tho 
senso intendod by them, the bill recoivod tho royal sanction, 
and becante an “act of parliament”? in the form given by tho 
commons. 

Tho royal consent is necossary for all motions, bills, or amond- 
ments, whitn they concorn tho prorogative, tho rovenuo of the 
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soveroign, or the Duchy of Cornwall, which may bo grantod at 
any stage of tho bill, In 1844, the St, Asaph and Bangor Diocoso 
Bill was withdrawn in tho uppor houso on the Duke of Wellington 
intimating that it required the royal assent, which world not bo 
gyantod, 

Tn addition to the accoptance of bills, and tho oponing and 
closing of parliament, a communication frequontly lakes placo 
betweon the crown and parliament, Public ovents, state coro- 
monios, occurrencos in the royal family, and » domand for sup- 
plomentary money, are “communicated” to parliamont by a 
“yoyal message,” undor the qneen’s sign-manual, such messagos 
axe specially addressed to either house, and ave presented by tho 
ministers who have a seat in parliament, or by a member of tho 
royal household. In the lords tho mossago is read by tho lord 
chancellor, and subsequontly by tho clork; in the commons, by 
tho speaker. If tho messago rolato to application for monoy, it 
is addvossod, without dotrimont to tho privilego of the commons, 
to both houses simultancously. Tormal messages aro ordinarily 
answorod by way of address; occasionally both housos concur in 
a common form. 

Public documents aro laid on tho table in the original, either 
directly by order of tho quoon, or aftor eithor house, by way of 
addvoss, has applicd for thom. By resolution of the house they 
aro printed, Other official documonts printed in tho form of 
collections aro laid beforo parliamont, ‘ Blue-books” often con- 
tain invaluablo matorials, so far as tho internal administration 
of tho kingdom is concornod, such ag are nob, indood, to bo 
met with in any other couyiry ; but, in regard to forcign politics, 
can only be mado uso of with groat precaution and judgmont, 
Avocent startling example has brought to light the manner in 
which they aro at times “ got up.’* 


* An“ Affghanistan” Bluo-book might 'Tho correspondence published in the 


soryo to show that tho publicity and won- 
dvous penetration of the English foreign 

olicy nro nof, as a matter of course, lo 
ba dependod ou. hose Blue-books havo 
bden pointed out as a valuablo source of 
information in. regard to foreign politics, 
Ib ia, however, incontestable, that tho 
Bluo-book laid boforo parliament in 1889, 
in yolation 10 the Affghan Way was grossly 
tampored with, as after ovidonce has ir- 
rofragably proved, 


Blue-book roferred io, alloged thet tho 
ocoupntion of Cabul had been undortnkon 
to protect England against the harmful 
influonce of Russia in Cabul, and was ag 
necossary ag oxpodient, ‘Tho rulor of 
Cabul, ‘Dost Mohamed, wag mado to ap- 
poar as tho onomy of England and tho 
friend of Russia, What more natural 
than that the minister thon at tho head 
of forvign affnirs in Jingland should be 
anxious to wilhstand RussiaP ‘ho Blue. 
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On the 21st of February, 1860, Sir M. Seymour askod for tho 
publication of additional despatches about China, although tho 
Bluo-book, previously published, was said to contain all the do- 


hook showed, howovor, that even had 
Dost Mohamed succumbed to tho influ- 
oneo of the Russian agont, the Emperor 
Nicolas himeclf was innocont of inatigat- 
ing such Russian agonts, Nowhoro was 
montion mado of the omporor, but only 
of “Russia,” and of tho “ Russian go- 
vormmont.” ‘Tho ozarhad, consequently, 
given no grounds for complaint, People 
were all the moro satisfled when the 
Ruasian govornment disavowed the courao 
of action both of its ambassador in ‘To- 
hovan and of his agent, Vickovitoh. ‘Cho 
latter, in consequence thorsof, shot him- 
solf, Mx. Kayo, tho seorotary of tho Mast 
India, Company, to whom tho veritable 
ospatohos of Aloxandor Burnes, Britiah 
yesident at the court of Dost Mohamed, 
wera made accessible, donouncod, in his 
history of (ho Afghan War, tho Blno-book 
ag an avant forgory, Ilo says, vol. ii, 
i 18; "Peoplo mo deceived if thoy bo- 
iove that such collections aupply tho 
best documents for history; they are 
oftentimes morely one-sided compilations 
and forgeries, put in circulation undor 
the ministerial seal; they deceive con- 
tempornrios, and are oaloulated to carry 
lowes to posterity a troop of perilous 
108. 

Lord Palmerston, who was tho score 
tary for foreign aflniva, has frequontly 
beon attacked on tho score of tho forgo- 
sues porpelralod. In tho outset ho main- 
tainod that no actual forgovios had talon 
placo, but tha thore wore only moro 
omissions, On tho Lat of March, 1848, ho 
xopliod to My. Roobuok and Mr, Tlumo; 
Mhaso gontlemon who havo now, for tho 
Sivab_time, found ont that official dos- 
patohos hnvo boon given by oxLraota, and 
who imagino that thoy have mado a 
mighty discovery, only show thoiv igno- 
yaroo of the course of public business,” 
When Ansley, in 1818, attacked Lord 
Palmerston on account of tho samo cir. 
cumatance, ho morely admitted, * that the 


documonts had not boon fully published, | 


but the houae had so ofton taken it amiss 
whon thoy wore bored with usoloss ma- 
terial, that if would bo gratoful to 
the government for having loft onl nil 
that was superfluous and unimporiant.” 
‘When, in 1859, tho Tory ministry al 
lowed tho publication of tho veritable 
documents, it became af once apparent 


how little these giava disoropanoica wore 
to bo treated as simplo omissions, 

On tho Afighan papors being laid be- 
foro the publio in 1869, in all thoir com- 
plotoness, thoy wore found to contain 
dospatchea which had beon oithor on- 
tively suppressed ov partly mutilated, 
togethor with a letter of the Emporor 
Nicolas addyossod to Dost Mohamed in 
1889, which hud not beon publishod at 
all, ‘ho words “Tho Emporor of Rus- 
sin” wore carofully omitted throughout, 
and in lion thoroof, “Tha Russian Go- 
yornment” ox ‘ Russin”—two indetor- 
minato oxpressions—wero aubstituled. 
In the new Affghan Blue-book tho omit: 
fodl passagos avo indicated by paronthesos, 
This clovor kind of arguing ad hominem, 
is attributable chiofly to Mr, Kayo, who 
suporintended tho editing of thonow 
edition, Cortain dospriches to bo mot 
with in tho rovisod edition sorvo to illus- 
trato thia art of Bluc-book making. ‘Che 
paronthetio pasanges woro suppressed by 
the Bluc-book of 1839, 


(L,) Tranalation of a letter from 
Molla Roshid, the councillor of Kohin 
Dil Khan Sirdar, to tho addvess of 
Amoor Dost Mohamed Khan, roccived 
at Cabul on tho 10th of Decombor, 
1887 :— 

A, GO. 

* An ambagsndor on tho part of (¢he) 
Russin(n Zmperor) onmo from Moscow 
to ‘Lohoran, and has been appointed to 
wait on tho sirdars at Candalay, and 
thoneo to proccod to tho prosoneo of the 
Ameor. IIo paid his yeapovts to Mo- 
Hamed Shah at Nishnpoor, and passing 
through Kayanat, Lash, and Jawor, Scis- 
fan, and Gnour Sail, arrived at Ahmed 
Thaheo (Candahar). To is tho beaver 
of (confidential messages from the Im 
peror, and of the) lottove from tho Rus 
sian ambnesndor af ‘Lchovan. 

“Tho Russian ambassador yrocom- 
monds this man lo bo a moat trusty 
individual, and to possess full-authovity 
lo mako any nogotiation (on Me part of 
the Lmperor and himself), Captain 
Burnes will undoubtedly’ comprehend 
the real motives of this Elcheo,” ote, 


(2,) Translation of n letter from Count 
Simoni(oh, tho Russian ambassador at 
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spatches wrilion, belwoon the 27th of April, 1857, and tho 19th of 
May, 1859, Tt oozod out that the despatches of tho 28rd of April, 
1858, and the 28rd of November, 1858, woro wanting. The houso, 
whilo ordering tho printixig of tho dospatches, rosolvod that the ori- 
ginal Bluo-book was not completo, and did not furnish all tho cor- 
respondonce which it should havo contained after the primary volo 
of the houso,# yon tho recontly published Chinese correspond- 
ence relating to the Tacping rebellion, has beon tampered with, 


Tcheran, (o the address of Ameor Dost 
Mohamed Khan, of Cabul, received the 
20th of December, 1887 ~~ 


A, O, 

“Tho rospectablo P, Vickovitch will 
wail upon you with this letter (and de- 
liver to you an opistle from his imperial 
Majesty in reply to the petition whiok 
you had addressed through your agont 
HHajie Husan Aleo.”") 

“T have (received) some Rugsian ravi- 
ties (from the imperial store) to forward 
to you,” cto——Papors, Wat Indin (Ca- 
bul and Afghanistan), ordered by tho 
House of commons to ba printed, 8th 
of June, 1869, p. 86, 87, 


(8.) Extract from a despatch to tho 
Right Mon, Lord Auckland, 0,0.3., 
Govornor-Goneral of India, ko, &e,, 
&0, 


“Qanun, Deo, 28, 1837, 


“Tho communiaitions which passed 
on this second occasion havo also beon 
mado Imown (0 mo, and avo of a startling 
nature, My, Viekoviteh informed Dost 
Mohamed Khan that tho (/mparor) [tor 
Emporor thore formorly slood, in No. 8, 
the Ruasian Govornment| had dosired 
him to stato his sincere sympathy wilh 
the difloulties undor which ho Ieboured, 
and that it would afford (his Afajesty) 
gront pleasure to assist him in yepolling 
tho atinoks of Runjeet Sing on his do- 
minions; that (Ais Majesty) was veady 
to furnish him with a sum of money for 
the purpose, and to continue the supply 
annually, oxpeoting in retin the Ameer’s 
good offices; that it was in (the Zmpe- 
yor's) powor to forward tho pecuniary 
assistance as far as Bokhara, with which 
stato (he) had friendly and commercial 
yolutions, but thatthe Amocr must arrange 
for its being forwarded on to Cabul,” 
alo. 


Last yoar My, Dunlop roforred anew, 
in parliament, to tho affhiv of the Affghan 
Bluo-book ; Mr, Moraman, Mx. Bright, 
Mx. Wulpolo, and Colonol Sykes, yeho- 
montly attacked tho promier on this | 
occasion, who mainly rolied upon tho 
fact, “that ib was an old slory, and 
people might just ns woll go back to tho 
war of 1839, ns to the bombardment of 
Copenhagon,” ‘Cho indopondont pyoss, 
howeyor, was unanimous in the condem: 
nation of his conduet, ‘Tho Diad of Zand 
of March, allymed that, “A. British Blno- 
book enjoys, for the future, as much 
credit and rolianco as Pullingox’s ledgov,” 
Tho Zemes had, on a provious oacasion, 
uttored its concdomnation of the forgory, 
and in no mousured berms, 

Tho samo paper, which is now on the 

bost undoratanding with tho promioy, has 
proviously reproached him with geome: 
thing of tho anmo cast, In its mumbor 
20th Apuil 1888, it blamed him for hay- 
ing falsified tho Bluo-book relating to the 
Amorican boundary-lino, Tn tho Lartias 
montary Remambrancar (vol. iv., p. 46,) 
ho is likowise denounced ag tho author of 
this monstvons falsification, A. Berlin 
rinter, who was for many yenrs oacupiotl 
in England upon Blne-books, onco ox+ 
plained to tho author tho mannor in 
whioh thoy are oovasionally prepared. 
Tho original documonts nro sent to the 
printers unfalsified, thero thoy avo sot 
up and sont to tho Foroign-Ofleo for 
correction, Aftor a time they aro ro 
turned rovised and improved; in the 
proof-shoots ontire passages, or notos, 
boing loft ont, or additions introduced, 
Aftor tho first “yvoyiso” tho mattor is act 
Up anow and trananilled for furthor cor. 
reotion to the Foreign-Ofllco, ero it is 
again propnred for use in parlinmont, md 
once moro roturned to the printors, with 
frosh corrections, ln this form it is 
ultimately Inid before parliament os a 
reliable historical doenment. 

* Parl, Rem, ii, 96, 
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according to Colonel Sykes, who ia a man of acknowledged 
modorate views, and whose stalement is eminently trustworthy. 

The instruction afforded by such manoeuvres and avlifices 
should bo kept over in viow by the earnest obsorver of party 
opinions and their upholders,* 


* “Wo muat not fail to point out how though no convorsions should follow 
things have boon mannged behind tho amongst our rabid politicians.”—Schlos- 
scones, md avo still being managod, even eer, iii, 861. 


484 THE ENGLISIC CONSTITUTION, 


CHAPTER VII. 
LEGISLATIVE POWER OF PARLIAMENS, 


‘tho Logistative Supromaoy of Parliemont Doubtful.—Blackatone,—Paloy-—Amorican 
Constitution.—Magna Charia of tho Colonies. —Coke.—Iolt and TLobart against 
tho Absoluto Legislative Powor of Parliamont.—Immodorato Numbor of Statutes, 
—86 Quarlo Volumes of Criminal Lawe-—Lord Cranworth’s Opinion, —Clumay 
Form of tho Statutes.—Division of Acts of Parliamont. 


Tr legislative power of parliamont is thus dofined by Black. 
tone :*— Parliamont hath soveroign and uncontrollablo authority 
in making, confirming, enlarging, restraining, abrogating, ropoal- 
ing, voviving, and oxpounding of laws concorning mattors of all 
possiblo denominations, ecclosiastical or temporal, civil, military, 
mmitimo, or criminal; this being tho placo whoro that absolute 
despotic powor which must, in all govornmonts rosido somowhoro, 
is ontrustod by the constitution of those kingdoms. AJ mischiofs 
and griovancos, operations and romedios, that transcend the ori. 
nary courso of tho laws aro within the roach of this oxtraordinary 
tribunal, Tho parliamont can chango and oreato afrosh oven tho 
“constitution of tho kingdom, and of parlinmonts thomsolvos; ib 
can, in short, do overything that is not naturally impossible, and 
thorofore, what tho parliamont doth, no authority upon carth can 
undo.” Paloy says :}—An act of parliamont in England can 
noyer bo unconstitutional, in tho strict snd propor accoptation of 
tho dorm; in a lowor sonso it may, viz., whon it militates with tho 
spirit, contradicts tho analogy of, or defonts tho provision of othor 
laws made to rogulate tho form of govornmont. Jivon that flagi- 


* Bi, 161, 

+ Book vi. c. 7. 

“An nob of tho British parlinmont 
vesting the soveroigniy in tho king, or 
vesting tho sovoreignty in tho king and 
tho uppor or lowor house, would esson- 
tially alter the structure of our present 
suprome government, and might, there- 
foro be atyled, with proprioty, an tincon- 
stitudional Inw ; in onso the imagined 
statute wore also gonerally pernicious, 
and in onec if offended, moreover, the 


gonorality or bull of tho nation, it might 
bo atyled dveligious and immoral ag woll 
ns unconslituional, but to call it iMogal 
wore absurd; for if tho parliamont, for 
tho time being, bo sovercign in tho United 
Kingdom, it is tho author, direatly or 
civauitously, of alk our positive law, and 
oxelusivoly seta us the mossure of logal 
justico and injustico,"— John Austin, 
Province af Jurisprudence Determined, 
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tious abuse of their trust by which a parliament of Honry VIII. 
conferred upon tho king’s proclamation the authority of law, was 
unconstitutional only in this latter sonse,” : 

From the begiuning of the 17th contury Englishmon, liko Sir 
Edward Ooke, contended, notwithstanding, that thore oxisis a 
“sovran”- power which is more puissant than Magna Charta; but 
this doctrine was swept away during the civil war, The opposi- 
tion of tho Stuarts to the parliament rosulted in their losing 
the actual “sovran” powor which thoy possessed, and in its 
being transferrod to the parliament, ‘The omnipotence claimed by 
parliamont lod to the Amorican war; and the fathers of tho 
American Union, who were no fantastical or speculative politicians, 
but simply thorough English commoners of the good old stamp, 
sot tho Union law courts, in constitutional questions, above the 
President and the logislature, It is not to our present purpose 
to discuss the developmont of the American constitution, Its 
origin, however, shows what logal concoptions were then in vogue 
in America amongst the conservativo colonists.* In the so-called 
Magna Charta for the colonios, whoreby the right of taxation has 
been rolinquished by parliament, the lattor has acknowledged, in 
a most important particular, that statutes exist which pavlia- 
mont dare not violate without legalizing armod resistance to its 
authority. 

According to the views of thoso jurists who are stylod “tho 
pillars of the common law,” no act of parliamont is valid if it 
offend against roason, oguity, and natural law, “ The pazrlia- 
ment,” says Lord Coko, “cannot withdraw protection from any 
ono which tho law of natwro secures. Honco the sovorcign may 
grant parcon to a man found guilty of promuniro, although, by 
tho statuto, 25 Edw, ITT. ¢, 22, he has lost the king’s protection, 
In many casos the common law will servo as a cheok upon acts of 
parliament, and tho expounder theroof will declare the act as void, 
according to the common law. For if an aot of parliament is 


* Tho courts of law can neyor call 
in question tho logality of the acts of tho 
sovorcign body; this is true oven in rela+ 
tion to Amorica, only, in that country, 
tho supreme powor does not reside in the 
congress and the President of the United 
States, but in tho States’ goyernmenta as 
forming ono aggregate body, ‘Tho govern- 
mont, consisting of tho congress and tho 


President of the United States, ia morely 
a subject minister of the United Slates’ 
govornmont; tho Wibunals of the Jatler, 
therefore, are competent to inquiro inle 
tho validity of tho nots of tho former, na 
into tho acis of any other agent which 
may bo brought wndor their conaidera- 
tion. —Vide Province of Jurisprudenco 
Determined, 
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against common legal conscionce, and against sound reason, or 
cannot be carried out, the common Jaw will control such act aud 
vopute it null and void.”* [ord Chiof Justice Llolt, in tho reign 
of William IIT. declared, “It is a vory judicious and wiso saying 
that if an act of parliament should ordor thal one and the same 
person should bo judgo and party at onco, the act would bo null; 
an act of parliament cannot cronto a wrong, although such acts 
may at times appear to havo a two-fold meaning, Nevor, how- 
ever, in our rorln, can tho office of judgo and tho position of 
client bo conferred on ono and tho samo person, Novor can 
parliament permit adultery,” 

An act of parliamont,” says Lord Hobart, “mado against 
natural equity, as to make a man judge in his own oaso, is void 
in itself, for jura natwo sunt immutabilia; and they aro legos 
legum.’’+ 

Jé is manifost that tho Amoricans, in ostablishing thoir consti- 
tution, oroatod no new law in rogard to tho control of logislative 
acts, ‘They had evon takon up arms against tho application of 
Blackstono’s thoory of tho unrestrictod logislativo authority of the 
parliament. ‘This theory has, ib must bo ownod, oblained ascon- 
danoy amongst cortnin classes, and thore aro many membors of 
parliament who hold as Jaw whatsoovor tho quoen’s printer may 
have published.j Novortholess, rosislance might still bo veised 
in the law courts against irrational acts of parliamont, ‘That tho 
courts of Inw havo not sworvod in prosonco of such assumed 
privileges has bon proviously shown. j 

The quoen, in tho privy council,—4. 6, the stalo govornmont, 
the colonial dopartmenis, tho corporations, and also tho courts 
of law, exercise a sharo in tho logislativo powor.§ 

The subject-mattor of parliamontary legislation has, ospacially 
in modern times, becomo yory extonsive, In criminal law alono, 
according to the first roport of tho criminal law commissioners, 
there aro some thirty-six yolumos in quarlo, each containing from 
600 to 1200 pagos. ‘The subjoined tablo will afford an insight 
into the numbor of statutes issued sinco the Plantagonots :—~ 


* This dootrino is no longor held. as suoh il is mado immodiately by tho 
; + Uob. Rep., 87. roversign one or number, or by a party 
f Buchor, 88, in a stale of subjection to the sovereign 5 


§, This is only by dologation. “Every ne sucht flows fromono or mother of those 
positive law ov rule of positive Inwoxisia — sources,”—Austin, Oudline of a Course of 
as such by tho pleasure of tho soveroign; Lectures on General Jurisprudence, Ixiv. 
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Under Wenry TIT. ..,,, 1225—1272 .. Statutes 08 yonrly. 
» Edward LY, v« 1461—1483 .,. ” a4 yy 
»  Riohnvd IIT. , 1488—1485 i 165 4, 
s Wenry VIII. ..,... 1619-1647 .., ” 188 yy 
vw» Blizaboth .. « 1568—1608 .. ” 9 oy 
+ . 1660-1684 . if 22% 
» » 1684—1088 ” 76 oy 
a . 1688—1702 . 602 yy 
” « L02-L7U4 . . ” M91 
» George I, » 1714-1727 ... . 583, 
» George IT, . 1727-1760 ., a « B45 yy 
» Georgo JIT. ...... 1760-1820 ... . 267 
n Georgol¥, 1820—1880 .., ” 8223 4, 
William TV. ...... 1880-1887 .., # WIA 4 
» = Viotoria... ........ 1837-1868 .., a + 8884 





Trom 1 dw. IIT. down to 1844, 14,408 penal statutes 
appearod ; thoy sre, as declared by Lord Cranworth, in the house 
of poors, on the 10th of February, 1858, in a most repulsive form, 
boing drawn up in a very porplexing style, and devoid of any clas- 
sification. The judges wore supposed to be acquainted with all 
these laws, but, in fact, no human mind could master them, and 
ignoranco has ceased to bo a disgraco.+ ‘ Complication is itself 
an ovil, and, at tho prosont time, it is one of the greatest evils 
from which the law of {ngland suffors, It is now some timo since 
the groat historian, Iallam, predicted that the law of England 
would bo simplifiod in tho worst and least honourable mannor—a 
tacit agroomont of ignorance amongst ils profossors. ‘Chis pro- 
phocy has approached more nearly to its fulfilment than somo may 
suppose, No porson ean bo much ongaged in tho praotico of tha 
law without boing surprised, both at his own ignoranco on sub« 
jects with which he thought he was acquainted, and also ab the 
ignorance of othors who are gonorally supposed to know, No 
man can posstbly ovorlake tha whole, Anomalies are so froquont, 
and principles whon discoverod lead to so little, that an inort 
aoquiescenco in the last decided caso satisfies tho mass, a slrong 
memory usurps the provinco of a sound judgment, and to advise 
correctly on falure cases bocomes daily more difficult “The 
proportions of the materials,” says a Gorman writer, “havo de- 
veloporl immonsurably, ‘The logislainve does not occupy itself 
with inquiries into the matter, nor does it take time to fashion the 


* Buohor, 200. f Joshua Williems, Assay on Leal 
+ Lin, Regn 1853, 4, Assels, . 110, 
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matorial with care and oxactnoys. I know of nothing so slovonly 
or clumsy as an act of parliamont, ‘Thoro is soldom any Waco of 
co-ordinatoness or genoral applicability ; as a rule, a measure owes 
its promaturo birth to somo suddon omorgoncy or spocial interest. 
A solicitor employed by govornment, or iL may bo his clork, is 
tho compilor; parliamont considers that it has amply requitted 
itsolf of its duty whon it has waged a longthonod wordy war on 
tho genoral principles and political oxpedioncy of tha moasuro. 
Tho curinoss and precision of tho language, and the applicability 
of the contents of tho bill, avo too paltry for the attention of logis 
lators; theso small precautions being ordinarily tho affiir of tho 
compiling clerk, saying whon parties, promplod by mutual hos- 
tility, fool it a mattor of duty to dofend overy inch of ground. 
Tho consequonce is, that acis of parliamont are froquontly tho 
converso of what a good Jaw should bo; instead of boing curt, 
olear, and prociso, they aro Jong-windod, contradictory, and 
unintelligible, oftontimos equivocal and impracticable. Tho truo 
purport and meaning of many acts of paviiamont mist first bo 
collocted from a long rango of docixions of tho law courts. 
Hundrods of families aro roducod to boggary in congoquenco of 
Jaw-suits, not because the law is on tho sido of tho opposing 
party, but because they misinko tho intont of tho logislature, 
watil the courts of law aftor manifold oscillations have solomnly 
detormined that the statnte has @ moaning of which in all proba- 
bility the original legislator nover droumed,’?* = Whoovor wados 
through tho “Stalutos at Largo” for tho luat twolvo yoars will not 
find the above dosoription ovor-cawn. In no country in tho 
world is frosh logislation so roadily rosortod lo as in this, Tho 
Divorco Act, passod in 1857, has already been modillod by two 
now acts. Tho organization of tho county couris, which oxisl 
sinco 1846, has boon alvoady disturbod, directly or indivoctly, by 
at loast fivo or six onactmenis, 

Since 88 Goo, IIT, o, 18, o statuto acquiros forco of law 
from tho day it has rocoivod tho royal assont,t Prior to that 
enactment, all acts passod in tho samo session of parliament 
wero considered to have recoived tho royal assont on tho samo 
day, and wero roforrod to ihe first day of tho session, Dofoctivo 
formalities do not deprive a bill of its binding force, The statutes 


* Schulte, des Luglisohe Parlament, + Bowyor, 18 


LEGISLATIVE POWER OF PARLIAMENT, 489 


avo kept in the archives of tho kingdom, ‘I"hey aro rogardod as 
being published before tho nation at large, as represented by 
tho house of commons, when they have been received from the 
sovorcign, In earlier times, the sheriffs published thom in tho 
county court, Tho statutes are printed, and transmitted to all 
the departments. Tho sovorcign is only bound by an act when 
oxprossly mentioned thercin. Sinco 1 Will. and Mary, stat. 2, 
c. 2, tho right of the sovereign to dispense with penal statutes is 
abolished, Acts of parliament aro divided into— 

1, Publio and genoral acts ; which are acts binding on all tho 
citizons, and of theso the judges must take, ew officio, notice. 
Prioy to 1850, overy act must first have had a public character 
assigned to it, otherwise it was reputed a private act. Lvory 
act is now roputed public unless the contrary be declared. 

2. Private acts lave to be produced in court, as tho judgo 
nocd not othorwise tako notico of them, Since 1815 they have 
boon chiofly printed by the royal printer, with tho clause, “ that 
tho printed copios of tho act ave to bo taken as evidence, but shall 
not bo reputod as public acts.” 

8, Tn tho caso of puroly personal private acts, concorning 
natnralization, namo, and cstato, the royal printer moroly prints 
tho title, ‘hore are also— 

4, Public acts with a privato clause; thoso aro acts that aro 
gonoral for a placo or district, bul, at tho same time, affect only 
tho intorosts of intividuals—publio local acts; tho judges aro 
bound to inko noto of thom. 
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OHAPTER VIL 
UB PARLIAMENT AS A REVENUN DUPARTMINT. 


Ordinary Rovonue.—Bishops’ Tompovalitics—-Corodios,—Royal Domnins,—Roynl 
Tish, —-Wreoks,—Cold and Silvor.—~Lrensuve.— Wails.—Hatraya,—Boun Vacantia 
—Bachont.—Extraordinary Roventio—-Budgot.—TLand-Tax,— Malt-Lax, ~ Tx- 
ciso,—Right of tho Lowor Iouso to Grant tho Laxes-—Limited Powor of tho 
Poors,—-Papor-Duty.—Tacking Billa—Monoy only Grantod fox Speoiflod Pur 
poses,—-Commitiees of Supply.—Conmittess of Ways and Morns—National 
Dob —‘Loans,—Right of the Commons (0 Reject the Rutiva Budget. 


Tn ordinary revonuos of tho sovoroign or stato aro distinguishod 
from tho oxtraordinary, from the fact that tho formoyr are chiofly 
duo to accident or chanco civcumstances, and aro nob dopondent 
on any parliamentary grant. [von theso voyenuos, however, aro 
undor tho contro] of tho lords of tho tronsury. Tho “ ordinary” 
revonuos consist :— 

1. Of tho tomporalitios of bishops—rovennos which formorly 
the sovoreign dorivod from tho income of tho bishopric during 
its vacancy. Now-a-days tho now bishop is yostorod to his 
temporalitios, 

2, Corodios—the right of tho sovorcign to havo ono of his 
chaplains maintained by tho bishop; this right is antiquatod, 

8. Ronts and profits of tho demosno lands of tho crown—tho 
‘torre dominicales rogis,’” which consist cithoy of appropriations 
mado by William I. at tho conquesb, or of lands confiscated, In 
the middle agos tho “ostates” frequontly rovoked royal grants 
by acts ofresumption. The slatuto 1 Anne, sec. 1. ¢. 7, doclaros all 
futuro grants or loasos from tho crown for a longor period than 
thirty-one yours, or throo livos, as void. By an act of the prosont 
reign, the shores of any soa or river, and land that has boon 
abandonod, may be granted ont for wharvos, docks, and dock- 
buildings for ninoty-nine yoars. 

4, Corlain small rovennos reiurncd to tho crown, arising out 
of law proceedings, 

5. Becanwe of the sovereign protecting the sea aguinal pirates, 
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any whale or sburgeon taken in the vicinity of the shore belongs 
to him, as “royal fish.” 

6. Wrecks are, at the present day, made over 1o the owner 
if he prove his right within a year and a day, otherwiso they 
bolong to tho state. 

7. Royal minos are only thoso of silver and gold. If gold 
and silver be found in mines of baso metal—tin, iron, or lead, the 
sovereign has only a right of pro-emption according to the price 
sot forth in tho respective act, 

8, Treasure-lrove, according to the Saxon law, belonged to the 
finder ; from the time of tho Normans the sovereign received a 
sharo thorcof, 

9. Waifs, “bona waviata,” are goods stolen which the thief 
has thrown away in his flight, from fear of being apprehended. 
Thoso aro givon to tho king as a punishmont upon the ownor for 
nob having pursued the felon. Should tho owner, however, 
produce ovidence to convict the thiof ho recoives hig goods 
again, 

10, Tstrays ave valuable domostic animals (dogs and cats not 
boing classed in the number) which portain to tho king whenever 
their owner is not known; they must, however, have been pre- 
viously ‘ proclaimed,” ‘ 

11, Goods without an ownor, or “bona vacantia,” lapse to 
tho king as tho feudal lord ; likowise,— 

12, Torfoituves of lands and goods (escheat), Deodand, ie., 
tho forfoituro of any animal or instrumont which had immo- 
Gately occasioned tho death of any roasonable creature, is now 
obsoloto. In like mannéy Danogolt, and the profits orising 
from tho custody of tha’ lands of idiots and lunatics, are 
obsoloto. 

fonnago and poundage, as woll as oxcise, were granted fo 
tho sovoreign for life down to Charlos IZ, On the Revolution, 
howover, parliament undortook to settle tho yearly outlay for 
the sevoral departments of tho govornment, 

Tho expenditure, augmonted by the extonsive requiroments 
of the empire is almost ontircly covered by the oxtraordinary 
yeyonuos of the crown. ‘T'o these belong,— 

1, Tho land-tex, which was derived from sowlages or com-. 
mutod money, payments for feudal services not rondered. In 1692 
a new survey was taken, and the Jand-tax from 1698 to 1708 was 


' 
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raised ag a new tax, annually grantod by parliament, varying from 
one to four shillings in the pound, yiolding an avorago of 88. 8d. 

88 Geo. III. c. 60, convortod this tax into a porpotual ono, and 
fixed it at 4s., and, ag on the part of tho legislaturo, this tax was 
takon as the averago for ront, it was mado rodoomablo by 42 Goo. 
TIL. c. 116. It is apportioned among tho countios, and thoro im- 
posed by tho loading Inndownors. It amounted in 1848 to 
£1,158,245, aud approximated to the amount of tho local 
proporty-tax, . 

2. Tho malt-tex was introduced in 1697, and till 1821 was in 
like mannor only grantod for a yoar. 8 Geo. IV. o, 18, mado 
this also a fixed tax. 

8. Import dues, 

4, Revenues arising from the post-office. 

5, Stamps. 

» Duties on male-scrvants. 

. Taxes on lieonces. 

. ‘Taxos on horses, dogs, and carriages, 
. Succession duty, 

10, Life and marine insurances, 

11. Income and property-tax, which, up to the presont, has 
only beon granted for a spocifiod timo. ‘The first incomo-tax 
dates from 1798 ; in 1808 o property-tax was impogod, ‘Lhe pro- 
sont incomo-tax was introduced by Sir R. Poel, on tho 22nd of 
July, 1842, In 1858 incomos within £100 woro not subjoct to the 
tax; incomes from 2100 to £150 paid 7d. in tho £1, and thoso 
boyond, paid 10d.* Tho duty is now 9d, in tho £1, and for occu- 
piers of farms 43d, in tho £1, on tho ront, and 8d, in Scotland and 
Toland, Incomes of £100 and under £150 are to pay 6d. in tho 
£1, Tho tax is only imposed for a year, and is partly of an indi- 
rect nature, as it is deducted immediately on payment of tho 
intovest of the national dobt and the dividonds of sharcholders, 

12, Inhabited-house-duty,}+ and— 

18, Exciso; this lattor unpopular tax was first lovied on alo, 
cidor, meat, ote,, in 1648, on a motion of Prynne, by tho Long 
Parliament, and tho opposition parliamont at Oxford acted in liko 


SoOna 


* Parl, Rem,, iti, 70, 1820 thoy have beon frequently roducod, 

+ Tho taxes under numbors 6, 8, and sinco 1823 Ireland has boon entiroly 
and 12 avo callod asgoasetl, and ars levied —frecd"from thom, Zan, Lehr, der. pol, 
ou objects of luxury, Thoy wero first  Oekonomis, iii, 25 Abth. 201. 
introduced im 1798 as war taxes. Since 
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manner, Later on, tobacco, wine, and sugar wore taxed; in 
1660 it was imposod on beer and spirituous liquors, but taken off 
from the other articles. The exciso affects producers or sollors, 
Thore is a long list of articlos still subject to these inland taxes.* 
Tho right to require taxes and imposis belongs neither to 
the oexceutive nor legislative powor, they ave the voluntary gifts 
and granis of tho commons. In the legislative act, the commons 
are said 10 grant tho sums in question, by and with the advico of 
tho lords spiritual and tomporal. All{axos must, henco, take their 
riso in tho lower house, as was finally sottled by a resolution in 
1678, and the crown must obtain from the commons the adoption 
of its sevoral roquirements, but tho crown alone, and no mere 
governmont functionary has the right to apply to tho houso for a 
grant of money. In accordance with a resolution of the 11th of De- 
comber, 1706, and o standing ordor of tho 11th of duly, 1718, the 
commons do nol accept any potitions for grants of money, and 
moroly take into consideration those rocommonded by the crown, 
Motions for grants ofmonoy can only be brought by way of addross 
of tho commons lo tho crown. Sinco tho resolution of the 22nd of 
Pobruary, 1821, such addross is to be prosented by a committee 
of tho wholo house, the house praying tho crown to bring a 
bill into tho lower houso concorning tho partioular monoy grant, 
Tho moro wish, oxprossod by tho poors in 1640, that the commons 
would oconpy thomsolvos with tho granting of subsidios, was roputod. 
a broach of privilogo, Tho houso of commons, so far safeguards 
ila right, that all ponal onadtments involving pecuniary penalties 
must originalo in tho Jowor houso,; On this ground, a bill for 
tho protection of gamo was vojeated, in 1830, because if had ori- 
ginatod in tho lords.{ Strict adhoronco to this rulo entailed 
much inconvenionco, [n 1881 o standing order” was adopted 


rally, tho ory, “‘siborty, proporly, no 


* Tho oxolso was always yory un- . 
oxciso!” was raisod against him, At 


popular, and regarded as on instrument 
of oppression, In Rushworth’s IListorical 
Collostion, the momorial of n dJoauit 
is prosorved counselling Charlos I. to 
yoairain Ingland by moana of tho ox- 
ole, Pullonoy, in 1778, tormed the 
oxaiso “a monator,” and its introduotion, 
*q aohomo to uphold absoluto powor.” 
Johneaon calle it “a hateful tax, which 
is riot epportionod by justices, but by 
misorable hirolings who aye sold to thoso 
who lovy tho oxciso." Whon Walpole 
proposed Lo introduced the oxciso gone: 


that period, Walliom Windham ox- 
claimed in the commons, “In syory coun- 
ty oxoise of every Icind has always beon 
vogardod na (he tokon of slayory,” yo. 
dorick 11, in tho Geschichte seiner Zeit, 
speaking of Walpolo's oxciso project, 
anys, “If this project wero ronjized, un- 
limiled pawor would be scoured io tho 
aoveicign by means of tho amounts re- 
sulting from such impositions.” 

+ Hanaard, Sor, iti, ii, 478. 

t Zdid, ii, xxv, 416, 
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directing the spoakor, in any special cage, to report whethor it 
appear to bo the purpose of the lords either to impose any money 
burthon or chargo; to modify or abolish tho samo; or, whether 
thoir intont merely concern the punishmont of a crime ; tho hougo 
thereupon will determine whethor it be expediont to insist on tho 
exerciso of its privilege. 

The lords can neither introduce modifications in the budget 
nor in any moncy bill. Sir Matthow Halo contends that tho lorda 
may grant a minimum ; whon, for instanco, the commons grant a 
tax for four years, tho lords may grant it for two, and tho bill 
need not, according to his viows, be sent back to tho commons. 
The lords have not, howover, resorted to such an expedient for 
many centurios. The right of the upper house to reject money 
bills was, nevertheless, acknowledged in express terms in 1671.%* 
It is quostionable whothor, aftor the commons have abolished » 
tax, tho peors havo tho right to retain it by throwing out tho 
respoctivo bill. In 1860 the lords, aftor the income-tax and the 
stamp-tax had beon assentod to by tho crown, rejected the bill 
for the abolition of tho papor duty.t Despite tho opposition 
which this act awakened in the lords, it was hold by a majority 
that no privilege of the lowor houso had beon technically infringed, 
The right of tho lords, however, to intposo a burthon negatively, 
appears more then doubtful, when taking into account the legal 
conception of taxation gonovally ontortwinod, namely, that all 
taxes should oxiginato in tho commons. On Lord Palmorston’s 
motion threo resolutions wore adoptod :— 

“T, That tho right of granting of aids and supplios to tho 
crown is in the commons alone. 

TT, That although the lords had, occasionally, oxorcised the 
right of rejecting bills of different kinds, yot the oxorciso of that 
powor was justly vogarded with peouliar jealousy as affecting the 
vight of the commons to grant the supplies and to provide tho 
ways and means for the servico of the yoar. i 

“TIT, ‘Phat this house has in its own hands the powor so to 
impose and remit taxos, and to framo bills of supply, that tho 
right of tho commons as to the mattor, mannors, measure, and 
timo may be mainisined inviolate,” 

While the powor. of tho commons was still restricted, it 


* May, Coust. list, i. 471. t Lhd. i, A7%, 
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was customary to intorweave all possible burthens with money 
bills, as an inseparable whole, If the crown would not consent 
to a redross of griovances, it must forego tho grants, This 
mode of extorting onactments is termed “tacking” bills, In 
1702, howover, tho lords declared that the conncoting of 
forcign objocts with money bills was “unparliamentary, and 
calculated to ontail danger’ Such a courso is now superfluous, 
as tho commons possess other moans of carrying out thoir objects. 
Formerly, grants were frequently mado under condition, In 
1889 on aid of 30,000 sacks of wool was voted to Ndward ITI., 
but such aid was only to be applied for the purposes specified in 
tho bill. To watch the duc execution of the bill, a committes, 
consisting of prolates and barons was elected by tho lords, Thus 
bogan tho practice of the commons of appropriating their grants 
to particular purposes, In tho yoar 1861 the customs and inland 
rovenue bill was only voted on condition that tho tax on paper 
should ccaso, By this vote tho commons forcod the lords either 
to agree with tho repeal of the paper-duty or to voto against the 
estimates at large. 

Tho * budgot” is the oxponditure, as annually ostimated by tho 
chancellor of fhe oxchequer ;+ being only granted for a year, it 
nocessitates the annual assembling of parliament. rom tho timo 
of Charlos Il. it has become the usago to grant supplios to the 
crown only for specified purposes, Clarendon styled this “a 
vopublican innovation,” Tho prosont form of tho budgot has 
boon fixed since the Poaco of Utrecht. In war timos an extra. 
ordinary oredit is usually granted to tho crown, onabling it to 
prosocute the war ovon during tho recoss, Ministers who, liko 
Pitt, oan reckon upon a majority in the lower house, havo oven 
emancipated themsolyos from all granting by parliament, Thus, 
in 1797, without the cognizance of the commons, he granted to 
the Bmperor of Germany, by way of subsidy, £1,200,000, and to 


* Parl, Rem., iy. 88, 

+ ‘ho budgot of 1862-8 gives tho fol- 
lowing income :—Customs, 228,674,000 ; 
Txoiso, 218,882,000; Stamps, 28,690,046; 
Land and assessed taxes, £8,160,000 ; 

‘Property-tax, 210,868,000 ; Post-oftloe, 
£3,510,000 ; Orown-lunds, £295,000 ; 
Miscollancous, £1,481,588 ; Ohina war ine 
demnity, £266,000; ‘Lotal £69,074,470 
leaving a Qefteit of £1,442,006. The 


army ostimalos amounted (0216,670,868 » 
iho navy, £12,698,042 5 civil service 
2£7,984,468 ; collection of the Revonuo 
£4,609,581. The yemaindor was ox: 
pended in paying tho intorest of th 

‘ational Debt, the Civil List, and othe 
burthens of the Consolidated Fund.— 
(Parl, Rem., vol. v., 86,) 

t Bowyer, 206, 
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tho Prince of Condé £200,000, A largo majorily in tho commons 
subsoquontly sanctioned this unconstitutional modo of procoduro as 
having been compelled by urgont necessity. Tn liko manner tho 
parliament, in 1859, sanctionodsmany millions oxcoss of oxpondi- 
turo on tho budget of 1857.4 

The committco of ways and means is charged with oxamining 
tho moasuros which the chancollor of tho oxchequor dooms necos- 
sary to covor tho stale oxponditure, and furthor, tho bills wheroby 
taxes aro oithor introduced, imereasod, diminished, or abolished, 
The committeo passes resolutions in this intent. On the reporis 
of tho two commibteos being presonted a division takes place on 
the day next onsuing. Tho resolutions of the committico of ways 
and moans ave thereupon introduced by means of bills. General 
alterations in the state taxes aro discussed by special commitioos. 

Tho commitico of supplics is charged with sottling the amount 
of tho govornment requirements in tho respective dopartmonts ; 
its resolutions aro introduced at tho ond of tho sossion by tho 
“Consolidated und Appropriation Bill,” whorckhy tho govorn- 
ment is authorizod 10 oxpond, for the purposes specified in the 
pill, the sovoral amounts granted in committeo of ways and moans, 
On tho 12th of January, 1784, tho houso rosolvod that it was a high 
crimo md misdomeanour, an audacions breach of tho public trust 
in vogard to tho privileges of parliamont aud tho constitution, 
if, in any doparimont the sums granted by way of rosolution woro 
expendod proviously 10 such outlay having vocoived formal sana- 
tion by an “appropriation” bill. | 

This acl contains tho clauso “that tho monoy voted shall only 
be usod for tho vory purposos montioned in tho bill,” Txeeptions 
are only allowed in regard to the oxponses for the army and navy ; 
a soparate clauso permits of a doviation from tho ostimatos in cages 
of wrgonoy, Such doviations aro only logal when tho commis- 
sionors of the troasury havo consentod thoroto on tho ground of 
a written romonstrance or domand on tho part of the adminis. 
tration of tho army or navy. Recont debatos in tho houso of 
commons iond to show that, in this particular, the law is not 


* Ann, Regy xxxixy pp. 188-111; of pmliamont. Parliament subsoquontly 
Edin. Rew, vol, xxvit., Sopt, 1816. Al had tho graco to submit to an aceon 
tho time of tho war agameal Trance, a — plished fuel. 

Russinn flect was likewise maintamed in + Parl. Rem, ri, 87, 
tho English waters without tho consent t Zbid,, ii. 87, 
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unfrequontly violated, On tho 11th of March, 1861, it was proved 
by Sir IZ, Willoughby that, in the administration of the army, 
£88,000 wore transferred from ono department to mother, simply 
on the ground of a conference of tho several secretaries of the 
difforent departments, As to the navy estimates, £519,000, voted 
foy the transport-sorvice, had beon spent for marine-stores; and 
out of £508,880 voted for ivon-clad vessols, £200,000 were, in 
like-manner, expended for stores, and £88,521 for ongines. Of 
late years, the “ Appropriation Bill,”’as a rule, is nob evon 
printed previous to its being voted,* A motion, brought forward 
by Lord Robert Montagu on the 26th of July, 1861, to print the 
bill previous to the second reading did not obtain a majority.t 
Tn anticipation of tho yearly income annual loans are raised by 
government by means of “Exchequer bills,” which aro paid back 
within a short timo, duly spocified, interest thoroon being payable 
by tho bank. Thoy were introduced by Montaguo in 1696. 
Parliament annually fixes their amount.t According to tho Ix. 
chequor Bills Act of 1859, they amounted to £18,277,400.§ Tho 
exchequer bonds issucd in addition to theso are put in circulation 
-for a limited time, and bear a per diem intorest, This kind of 
loon is known as “the Unfunded Debt.” Tho chiof outlay of 
tho budgot is for payment of the interest on tho national debt. 
In 1850 tho intorest amountod to £28,091,589, on a budget 
of £50,281,984., 
Uho national debt itself amounted— 


PFiincipal, Tntorost. 
In 1702 ~~ At tho Acceasion of Quoon Anne ,,, 216,804,702 —£1,910,042 
» Ws * » — Geargo L. vw. 264,148,968 28,981,068 





» 127 ji » George II, £52,002,238 02,217,682 
y 176G—1763 Goo, IT. and Geo. IIT... we 2188,866,430 .£4,852,051 

» 1775 =~ At tho Commencomont of tho Amo- 
TIgAT, Wares £1.28,588,635 = £4,471,671, 

» 1784 = At tho Conolusion of tho Amoiican 
WAY sisssesseereee sesee sovreese £240,851,628 20,451,772 

1798 At tho Commoncomontof tho Fronoh 
War , v £289,850,148 09,208,495 

1817 = Whon tho Eng! 0- 
quors wore Consolidaicd + £848,282,477 £88,864,466 
£799,949,807 26,090,260 

















* Parl, Rem, iv. 87. + Ran Lehrbuok den Politischen Oe- 
+ Tid, iv. honomia, it. 2 ABEL. 816, 


§ Parl, Rem, ii. 77, 
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Tho angmontation of the national debt was mainly attributablo 
to tho French Rovolution, From 1793 down to 1814, Hngland 
paid in subsidios alorio £46,289,459.* ‘Tho first loan was offoctod 
in 1693, In acknowlodgmont thoreof stocks woro issnod oithor 
with torminablo oy permanont annuities. By way of soourily for 
tho capital and intorost of tho loans tho revonnos of tho compiry 
aro mortgaged, tho intorost boing paid to tho Bank of England. 
Theso liabilities are comprised undor tho torm “ National Dobt.”+ 

The amount raised annually for tho state oxpenditure was, as 
follows :— 


Tn tho yoar 1801 #2 1 0 pov hond, 
»n 1812 s108 4 
» 181d 520 4 
p» 1821 212 8 n 
» 1881 2066 a 
» 1844 1.18 10 - 
» 1861, 118 G yt 








It is incontrovortiblo that tho commons may rojech “ tho 
Consolidation Fund Appropriation Bill,” and thoroby tho ontivo 
budget. ‘The commons havo a control oyor tho crown, and tho 
priviloge of refusing tho supply,” as was aflirmod by Warl Groy on 
tho 17th of May, 1882 ;§ but tho exorciso of this right has not 
boon found necessary sinco tho Rovolution, In 1784 tho commons 
moroly vofusod to discuss and grant tho budgot, in orlor to 
oust tho Pitt ministry.|| ow Pitt withstood this rosistanco 
of tho commons will bo shown in tho 10th and {1th chaptors. * 


* Moidingoy, 479. 

+ In England ovorything belongs, 
nominally, to tho soyoveign, but. ho him+ 
solf owes nothing; thorefore, people speak 
of “tho king's vovenno” and “tho na 
tional debt,” Tho olassio parhamontary 
poriod waa distinguished by tho increase 
of taxation and loans, Schlosser (ti, 57) 
oxpiceses himsolf yory bittorly abont tho 
ioign of Ceorgo IT, :—* What must tho 
people not pay, first of all, in order to 


prvchaso tho oltizons, by purchasing 
Now votos on ocension of a parhamont+ 
ory olection, and thon, after tho clootion, 
in ordor lo purchase tho membors clectod ? 
Tn ovory sqasion, according as tho genoral 
proapority advanced, the oxpondilure of 
the national qobt inoreased yom by 
year.” 

t Moidinger, 462, 

Tnnsarct, Sex. iii, xii, 1008, 
{| May, Const, JZést, i, 472. 
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OTAPTER IX, 
PARTIAMINT AS THD SUPREME GOURY OF LAW, 


Pawor of Pmliament over tho Lifo, Matato, and Liborty of the Oltizons,—Ataindor.— 
Billof Attnindor or of Pains and Ponaltics—Olnronco,—Sir Thomas More.—Cntha- 
rine Moward.—-Strattord.—Tonwiok.—fouth Son Direotars—Quoon Caroline. — 
Impoachmeont,—Ministovial Responsibility. —~Quostionablowhothor Commoners can 
ho Tried for Folony by the Upper Iowso,—Anatoy’s Attompt at Impeachmont.— 
Tlonds of Indiotmont.—Court of tho Lord Tigh Steward.—Roloaso Tnadmissiblo, 
—~Disgolytion of Parliamont doos not Romoyo Tmponchment.—-“ Managors” of 
the Tiower Houso,—Cho firat Impeachment and the Last—sir Rabort Peol and 
Qox concerning Impoachmont. 


Tw addition to its judicial anthovity in matters of privilogo, and 
tho ordinary jurisdiction of tho upper houso as suprome court of 
appeal, and court to try poors and pocrosses, tho united parlia- 
mont has furthor power over the lifo, liborly, and honour of 
cilizong, By moans of a special statute, in tho ordinary onacting 
form, it may condomn any one individual, or several 10 specific 
punishment. Tho house of lords is likewise a supreme court for 
the trial of cortain groal criminals whom the commons may 
impeach, . 

An attaindor (attincfw'a) is a dogradation or public dis. 
honouring, which draws aftor ib corruption of blood. Tb is tho 
consequence of any condemnation to death, and inducos tho 
dizhorison of the heirs of the condemned porson, which can 
only be romoved by moans of parliament, A. bill of attaindor, 
or of pains and penalties, inflicts tho consoquences of a penal 
gsontonce on any state oriminal.* ‘They ave, to all intents and 
purposes, now laws mado pro 70 nat, and by no menus an oxecu- 
tion of such ag avo already mado.” By tho instrumentality of such 
Dill tho ponaltios of high treason ara gonorally imposed. Ponal- 
ties may, however, be imposed ab pleasure, cithor in accordance 
with, or in contravontion of, tho common law. No other court 
of Jaw can probech a porson condomned in such manner, 

Tho first bill of the kind occurred undor Edward IV., whon 
the commons had io confivm the statute condemning Claronce to 


* BL, iy. 880. + Bowyer, 514, 
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death.* hig convenion’ mothod of gotting rid of disagrconblo 
oppononts was in high fovour‘during tho, roign of Jlonry VITI 
The ills of pains and penaltios wore hwriod through tho parlia- 
mont, and tho partios acéused woro not even pub upon tholr trial, 
Thus wero the illustrious Sir Thomas Moro and Bishop Fisher, for 
misprision of treason, without rogulay trial, without oxamination 
of svitnesses, or hearing the accused in their self-dofonce, legally 
consigned to the scaffold Anne Boleyn was formally triod 
for high treason by the houso of peers ; but the hoad of Oatharino 
Howard was disposed of by o simple bill of attaindor, ‘This was 
the first caso in which tho offonco charged was orgatod by tho 
yory bill against which the protended criminal was held to havo 
offended. Under Philip and Mary tho bonoft of clergy jas, 
by means of a Dill, withhold from a cortain Rufford. 

What had beon an instremont of kingly dospotism, undor 
Tudor sway, was converted, undor tho Stuarts, into a parliamdnt- 
ary ongino against tho crown, ‘Tho points of indictment against 
Strafford wore so. weak, that tho lords woro for acquibting him. 
Thoreupon, Sir Arthur Hasolrig introduced a bill of attaindor in 
tho commons, ‘Tho staunch frionds of froedom, such as Pym and 
Hampdon did nof support this moasure ; but yob it passed through 
the commons with only fifty-nino dissontiont voicos,§ After tho 
thirty-five poors opposod to tho trial of Strafford had withdrawn, 
the terror-strickon lords accopted tho bill by twenty-six against 
ninoteen votes, although Strafford had proviously dofondod him. 
solf in person, aud, -by moans of his counscl, boforo tho house of 
lords, His logal advisors wore threatoned with tho vongennco of 
the commons, but protoctod by tho houso of lords, ‘Tho faithless 
Charlos, with somo show of roluctance, aysonted to tho bill, and 
was thus a consonting parly lo the doath of Strafford, whoso chiof 
fault was, that ho had sorved tho king too woll, Strafford was 
boheadod, and Taylor, who had spokon of Strafford’s oxcottion as 
a “logal murder,” was oxpellod tho house, and committod to tho 


* Crabb, 428.—-By tho 8 and 4 Will, 


horiting tho same by traoing his doscont 
TY, ©, 106, it is provided that whon the fe 


through such relation, if ho had not beon 


person from whom the descent of any Jand 
is to bo traced, shall havo hau any rolation 
who, having been atiainied, shall havo 
died before such doscont shall havo taken 
place, thon such attaindor shall, not pro- 
vent any person from inhoriting such 
land who would hove been capable of ine 


allsinted, unloss such Jands shall havo 
eschonlod, in consoquonco of such attains 
dor, bofore tho 1st of January, 1834, 

+ Bowyor, 314, 

j Lingard, Hist, Zng,, vi. 816. 

} Fovalor, Debates on tha Grand Re 
moustirance, 184, 
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Lower, After the-Rovolution (1688) the bill against Fouwick, to 
whom counsel had been allowed, passed, by a fecble majority, in 
1696, In 1728, Bishop Atterbury, after, defending himself before 
tho lords, was sontonced, by a bill of pains and penaltios, to 
banishment and doprivation, for high treason. Trorfoiture was not 
docrood against ‘him; it was, howover, 10 bo accounted folony to 
correspond with him, and tho king might only pardon him with 
consent” of parliament.* Tho first soptonnial Parliament, weod 
by the popular ontery against the directors of tho South Sea 
Company, who, by law, wore not punishable, so fax degradod 
itself as to assont to a bill of pains and ponolties with retro-actiye 
effect, whereby tho acousod parties were sentoncod to forfeiture 
of their. goods and to heavy pecuniary penalties, So subservient 
was tho lower house to the demands of the excited populace, that 
it did+not evon allow tho acousod a honring at the hav of the house, 
apd the crown gave its assent. Bills of pnins and penalties had 
heon allowed to slumber sinco the first half of the 18th century. 
Tho Inst oxample on record is tho bill against Queen Carolino, 
which Lord Liverpool introduced in the house of peors in 1820, 
whereby not only was her marriago with Georgo IV. dissolved, 
but the queon was declarod to havo forfoited all hor dignitios.t 
‘This parliamentary administration of justico has by no means been 
volinquishod.§ 

A. bill of attainder may refer simply to  concroto caso, and 
contrivo penalties for acts which are not specially punishable by 
statute, whoraas au impeachment applies to somo violation of 
rocognizod logal principlos, and is a solemn indictment preferred 
by tho commons to the house of lords. According to Lord 
Somers, impoachment was introduced for the protection of tho 
safoty of Uho roalm and the maintenance of its Jibortios and rights, 
Tho grounds for impeachmont avo, malvorsation in office, violation 
of constiiutional rights, and analogous offences which concern tho 
state at large. Sinco the time of the Stuarts impeachment has 
been mado a-party wonpon, So for back as 1626, on the impench- 
ment of Buckingham, the principle was set up, that common famo 
is a good ground of proceeding, cithor by inquiry or prosenting 
the complaint to tho king or lords. In the proceedings against 


* Mahon, ii. t Govvinus, Geschichte des 10 Fahr- 


4 Gibbon, Aiscel, Works, 7. hunderts, iv. 126. 
§ Gnoist, i, 280. 
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Danby (1678) it was Inid down that ministors woro rosponsiblo, 
not only for tho legality, bué also for tho honesty, justico, and 
advantage of all thoir measures. This political, and nob moro 
legal, rosponsibility of tho ministors, is thus dosoribed by Lord 
Brougham +*— "The mninistors aro not only vosponsiblo for tho~ 
logality, but also for tho oxpedioncy and wisdom of thoir mon- 
sures, for thoy aro bound, on tho ono side, to omploy thoir offorts 
in the servico of tho crown, ‘and, on tho other, thoy aro punish- 
ablo if thoy wndortako so imporlant » duty without tho capacity 
requisite for iis accomplishmont, An act of the govornmont may 
po wnconstitutional, and tho minister bo mado responsible in 
consoquence, although the said not bo not illogal.”? 

Ministerial responsibility in tho modern constitutional songo, 
cannot howover, oxist in England, from tho fact that tho law does 
not vecognizo a “ministry,” bub only individual advisors of tho 
crown, whothor prosiding ovor a doparimont or not. LImpoavh- 
mont is nob restricted to tho ministry; ovory high officor of stato 
may bo brought bofore tho supromo court of Jaw, as was tho caso 
with Warren Hastings, tho Scotch lords in 1718, and, in 1746, 
tho four Scotch lords, Balmovino, Cromartio, Kilnamock, ond 
Lovat.} It is, withal, doubtful whethor commoners can logally bo 
brought, by impeachmont for folonies, boforo tho house of poors, 
inasmuch, as Magna Charta roquiros ovory Dnglishman to ho triod 
by his “paros”{ In tho fourth yoar of Wdward IL, tho lords 
vofused to ontortain tho accusation of tho king againsh Sir Sinton 
do Boresford for tronson, aud declarod that thoy wore nob bound to 
yondor judgmont upon othors then peors, nor had powor to do so, 
The right of tho commons to impeach a commonor was brought 
into discussion in Fitzhovtis’s onso, Tn tho Oxford Parliamont, 
which mot in March, 1680, the commons impeached Titzharria of 
high troason, in genornl terms; ho hnd, prior to the assombling 
of parliament been committed for a ireasonablo libel roflooting on 
the king and govornment, Tho lords, thinking thero was no 
nocessity for this proceeding, whon ho might bo tried in tho ordi- 


* Dobato on tho addvoss, 22nd Tony 
1846 (Bowyor, 186). “ ‘tho ministers," 
anys Hallam, “aro responaitle for the 
justice, uprighiness, and utility of all tho 


bo, subjected to tho survey and control 
of both houses of parliament in all great 
politionl measures, 

+ Mahon, ii. 


mensuves procéeding from tho crown, 
and ovon for their legality, ‘Tho oxcon- 
tivo is, consequently, or at lonat ought to 
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navy cowls of law, rojoctod the impoachmont, Upon this, tho 
commons rosolvod, “that it was tho nndoubtod right of tho com- 
mona in parliamont assomblod to impeach any poor or commoner 
hoforo tho lords, and that tho rofusal of the lords to prooood on 
- this impoachmont of Fitvharris was 1 donial of justice and n vio. 
lation of tho constitution of parliamont, an obsixnotion to the 
furthor discovery of tho plot, and of groab danger to his majosty’s 
porgon and tho Protostant roligion; and that, if any inforior court 
should procood against Hdward Vitzharris, or any other porson 
lying, undor an impoachmont of parliament, it would bo a high 
broach of priviloge.’ This dispute betwoon the two housos was 
dotormined by a dissolution of the parliamont, after an oxistenco 
of cight days, and, at the direction of tho ministry, Fitzharris was 
triod at the King’s Bench bay. Mn, Hallam says that it soomy, 
indeod, difficult to justify tho dotormination of tho lords. Tho 
doctrino advanced by the lords in Fitzharris’s cago novor obiainod 
rocoption, and aftor tho Rovolution, tho lords ontertained, in sovo- 
ral instances, tho impoachmont of commoners, Thus, on tho im- 
poachmont of Sir Adam Blair and somo othors for high treason, tho 
house of lords, after full deliberation, resolved to procead on tho 
impoachments, Tho opinion of Blackstone, that a commoner 
cnnnot bo impeached before the lords for any capital offenco, is 
contrary to tho latost resolution of the supremo tribunal, 

On tho 8th of Pobiuary, 1848, Anstoy brought forward, a 
motion for tho production of papors, in ordor to found thoreon 
an impoachmont, It is incontostablo, that 1 commonor may, on 
tho ground of misdomoanors, be indicted boforo tho uppor houso, 
sooing that Mogna Chartia only assures trial by ono’s poors in 
tho caso of felony. 

An impoachmont bogins oither with a preparatory motion for 
the production of tho nocessary papers, or by a motion for im~ 
porachmont, If tho house assont to tho motion, tho momber 
bringing it procoods to tho bar of tho houso of lords, and'in tho 
namo of tho lower houso, and of all tho commons of tho king. 
dom, impoachos sich 1. ono, at tho samo timo ongaging that the 
commons will in duo timo oxhibit articles against him, and 
maintain thom. Thoso latior aro propared in a commitioo of 
tho lowor houso, and aro thon a kind of billof indictmont, In tho 
proseadings against Clarondon, tho lords refused to concur in a 
gonoral indictmont of high treason, Clarendon was thoroupon 
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accusod, by way of specific headings, for arbitrary imprisonmont 
of citizens in possossions boyond tho seas, and for the mnintonancoe 
of a standing army. In 1701, Lord Somers, tho Marl of Oxford, 
and Lord Halifax woro indicted on account of tho Spanish schomo 
of partition. Tho commous ondeayourod to protraat tho affair; as, 
howevor, on tho day set apart, tho honds of indichmont were not 
sustained by tho mombors of tho commons, an acquittal was,givon 
by the houso of lords. Tho court bofore which tho accused has 
to answer is that which tho lord high stoward, during tho pavlia- 
mentary session, holds as president, and in which overy poor is an, 
assistant judgo, Bishops can only sit in judgmont on commoners 
impeached, but thoy camnot vote, bocanse of the capital sontenco 
involved. The couvt gonerally sits in Westminstor Hall, and is 
bound by the ordinary rulos of oyidenco. 

Ifa peor is indicted, he is arrestod by order of tho houso of lords; 
a commonor is transforrod to tho qustody of tho soxjonnt-at-arms, 
Tho accusod has to answor clause by clanso. Under tho Stuarts, 
ib was quostioned as to whother 1 pardon undor tho groat seal 
could put an ond to tho procoodings. In 1680, Danby wroto a 
despatch to Lord Montaguo, empoworing him to offor Franco 
£6,000,000 in considoration of hor noutrality, Danby oxcnsod 
himaelf on tho ground that ho had acted on a direct ordor of tho 
king.| Tho commons, howoyor, impenched him, and Danby 
ploaded pardon undor tho groat sonl; tho commons, howovor, 
declarod such pardon illogal in tho caso of impeachmont, ‘Iho act 
of sottlomont first cloarod wp tho controvorsy, and honcoforth a 
pardon from tho king cannot bo plondoed in answor bo an impoach« 
mont of the commons ; bub after sentonco an “aot of grace” is 
admissible, In 1715, threo Seotch poors § wore thus pardonod, 
and in 1746 Lord Cromartio.|| Thoro boing no difforonco in lew 
betwoon  ministor of tho crown and any othor cilizon in rogard 
to impeachment boforo tho lords, thero is no doubt but that tho 
sovorcign hag tho right to pardon a condomned ministor. No 
precedent im point, howovor, is to bo mot with, 

Danby’s caso furthor gavo riso to tho quostion, how far a 
dissolution or prorogation affocts an impoachment, ‘he parliamont 
of 1680 was proroguod aftor declaring that the impeachmont was 
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nob thoroby at an ond; the succecding parliament, on tho other 
hand, allowod the impeachmont to drop. Danby thoreby remained , 
in tho Towor until 1682, when ho appliod for enlargemont to tho 
King’s Bench, which rofused to interfere in parliamentary mattors. 
Jeffroys, on becoming chief justico, under Jamos II,, offectod his 
voloaso. ‘Tho gorvile parliament of 1685 thereupon declared that 
a dissolution or prorogation sob asido an impeachmont, per se. 
After tho Rovolution this was directly nogatived in tho impeach. 
mont of the Barl of Oxford in 1717, and in tho case of Warren 
Hastings, tho principlo was formally rocognized, that noithor 
prorogation nor dissolution of parliament causes an impoachment 
by the commons to abato. A newly-clected honso of commons 
may, asa mattor of course, set aside the impeachment of a pro- 
vious parliament, 

To conduct the proccedings beforo the upper houso, the com-- 
mons appoint “managers.” Bure, Fox, and Sheridan wore in- 
yostod with the offico in the caso of Warren Hastings, ‘Those 
managers arguo tho caso bofore tho house of peers, adduco 
witnessos and the necessary evidonco, and requira the lords to 
oxamino the witnesses. At the hearing, tho speech of tho mana- 
gors first takes place, thon tho ontering of proof, in regard to cach 
soparalo head. of indictmont; tho counsel for tho accused thon 
plead, and cross-oxamino the witnosses ; after which, the managors 
roply. Tho volo of tho poors is taken by the lord high stoward, 
clauso by clauso, boginning with tho youngest poor, each rocord- 
ing his voto upon his honour. If “ not guilty’ be returnod, tho 
aconsod is aeqiibted; if tho acousod is found. “ guilty,’ wholly ov 
partially, tho sentones is pronounced only upon a renowed motion 
mado by tho commons, 

Tho first impoachmont was that of Lord Latimer, in tho reign 
of Wdward ITI, Under Richard IT. tho commons impeached the 
chaucollor Dela Polo, Undor tho Tudors, bills of attainder supar- 
soded impoachmonts, Tvom tho time of the Plantagencts, tho right 
of tho commons to impeach remained in abeyance until the im- 
poachmont of Lord Middlesox, in 1621. Jn tho reign of Charles 
II, tho commons wero solicitous that tho right of impeachmont 
should not Japso for want of precodents,* whereas under tho first 
sovoroigns of tho house of ILanover, impeachments ond bills of 
attainder wore alternately resorted io. Tho last impeachment 
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oceurrod in the prosont contury, againsb a cabinot ministor, Lord 
Melvillo, for malversation in offica,* 

Sir Robert Pool doclarod in tho commons thab tho days 
of impeachmont sro gono by, Anstoy’s attompt to imponch 
Lord Palmerston completely miscarriod.; Cox says, howovor, with 
veason, thatimperchmonts aro not obsoleto ab law. Undor oor- 
tain politicnl conditions, thoy may actually vovive, and rondor 
ministerial responsibility, ag vogards the antiro body, and not 
merely somo individual mombor, somothing moro tangiblo than a 
fleeting vonminisconce. 
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OHAPTER X, 


TASIIONING OF TH ROYAL PREROGATIVE UNDER PARLIAMHNTARY 
GOVERNMUNT, 


I, Account to bo (akon of Individuals —Abuso of tho Provogntive by tho Stuarla— 
William I1T,—Anno,-—Awkwardnoss of Georgo I,—Insignificnnce of Goorge TL, 
—Apparont Inoveago of Royal Powor under Goorgo III,—Dismissnls,—Allinnco of 
Georgo TIT. with North in Wilkes’ alftiy—Downfall of Lord North —Tho 
Conlilion.—Fox’s Hast India Bill—Pitl’s Supromacy.—Georgo TV's Proton. 
pions and Impotonco—William TV, and tho Roform Bill—Queon Victorin’s 
Youth.—Princo Consort,—Royaliat Sentimont of Tnglishmon, 

II, Pavliamontary Govornmont conlondod for by the Long Parlinmont.—Tho King 
cannot chooso his Advisors Indoponcontly,—Probablo Fate of n Non-mvistoovatio 
Cabinet,—Lho Crown may yrofuso to Dissolyo Pavlinamont.—Right to Dismiss 
Minlatora,—Loltoy of tho Quoon to Lord John Russell—Lord Palmoraton and 
tho Pavisian Coup a@’'Btat,—Lord John Russoll concorning Lovd Palmorston's 
conduot.—Oral Communications of tha Ministor with Foroign Ambassadors.— 
‘tho Bodchambor Quostion.—No Political Seovolary sinco Sir Ilorbort Taylor, — 
Initiative of tho Miniatry.—Doolino of the Voto,—Powerlessnoss of tho ILouso of 
Peors in rolation to tho Orown, tho Ministors, and the Commons,—Countor- 
aligning of Royal Aots»—Proclamations—2ho Right of Doclariug War.—Toroign 
Troops in England,—Lvansfor of tho Prerogative to tho “Onbinot.”—Right of 
Pavdon.—Want of Dolicaoy on tho part of Uho Pavliamont.—ho Compass of tho 
Prorogalivo continually Osoillating, 


In troating of tho constilutional functions of tho crown, tho por. 
sonagos who havo rulod sinco 1688 should bo kopt in viow, and 
tho roletion which tho sovorcigns of tho houso of Stuart held in 
regard to popular frcodom, should also bo borne in mind. 

Undor Jamos I, tho royal prerogative was nothing moro than 
an instrument whereby to compass tho dostruction of the rights of 
tho people, On his journoy from Iidinburgh to London, on a mero 
order, ho caused a thief to bo hangod at Newark without trial or 
judgmont, moroly to lot his now subjocis Iearn symbolically “ that 
ho was Cod’s roprosontative,” THis prodecossors had iramplod on 
the lew booauso thoy folt their strength; ho assorted “ that ho 
had axight to placo himself above alllaw.’* That which English- 
mon hud ondured from siuvily monarchs liko Honry VIII, and 
Dizabeth thoy mwillingly boro from a crownod pedant, destitute 
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of political foresight or purpose. The declaration of Chavos I, in 
1628, “ that he was responsiblo to God alone for all his acts,” 
undoubtedly proparod the way for tho destruction of tho monarchy, 
Charles IT. sought by a recourse to bribory and intimidation of 
the judges to attain that which his fathor had endeavoured to 
achieve by open force; whereas the incautious Jamos IZ, ondoa- 
youred to seb asido tho laws of the land to advantago his co- 
yeligionisis, His “Act of Indulgence” scarod evon the servile 
Church of England. ‘ Nolumus leges Angle muta” becamo 
the war-ory of the aristocracy, and James was, in consequenco of 
a conspiracy on the part of the nobility, forced to ignominious 
flight.* Reorits were led to William of Orange’s banner even by 
the bishops and the higher nobility. The mass of the population 
took no part in that revolution,+ which has been called “ glorious,” 
although, sooth to say, there was nothing very glorious for Eng- 
lishmon in tho fact that tho Dutchman had expollod thoir king, 
and that the nation at large should submit with mook indifferonco 
to ovents brought about by mero forcignors. During this rovo- 
lution there was novor any mention made of tho nation at largo ; 
in his proclamations William meroly rofors to his adhoronts amongst 
the gentry. 

Tho orafty Orangeman was tracking high gamo—tho destruc- 
tion of French prepondorance, and tho indopondenco of tho 
Notherlands, Ilo was a mero Dutch patriot and astuto politician, 
who mado uso of Bngland simply for tho purposo of carrying oul 
his own plans. For Mngland and tho English pooplo he had 
ag little reveronco 18 for English freodom; his skill consistod 
in availing himsolf lo tho utmost of tho two great partios in 
opposition ; tho whigs, who gloried in tho rovolulion, and tho torios 
who had opposed it, but woro tho aptost instrumonts io secure 
the prerogative of the crown.| As, however, William had 
acquired his crown through the parliamont, ho was only able to 
maintain his influonce by noutralizing the play of partios in pariia- 
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ment, Te did not succood in making use of his prorogative 
against the two parlios. Tho ignorant mass of tho lowor popula- 
tion had had but little to complain of the Stuarts, and thorofore 
halod the phlogmatic Dutchman, who was to thom a foroigner in 
every respect, Quoen Anno inhorited all tho narrow-mindodnoss 
of hoy father; sho hatod the revolution, and manifosied Jacobito 
tondencies openly, The succession of the house of Hanover to tho 
crown fillod her with horror, Dependent upon the intrigues of 
party, she was not in a position to withdraw tho exercise of the 
royal prerogative from the respective parties amongst the nobi- 
liy. ‘The return of the Stuarts on her demise was only proventod 
by & counter-plot which a section of the nobility contrived against 
Bolingbroko’s projoot. 

On tho nows of Queen Anno’s doath the elderly cloctor, Georgio 
of Ilanovor, flanked by his lwo mistrosses, tho Baroness Kiol- 
mannsogge, subsoquontly created Countess of Darlington, and 
Melusina von Eberstein, aftorwards Duchoss of Kendal, hastened 
with all spced to Wngland.* ‘Thus solomnly was the present 
dynasty inaugurated in tho island kingdom! George I. was a 
Gorman to tho backbone, unable to speak one word of English, 
On account of tho strong Jacobite opposition which was rifo, sd 
tho impotenco of tho so-called Ifanoverian tories, ho was obliged 
to lot tho whigs do as best suilod thom, and thoreby tho proroga- 
tivo was completoly transforred 10 tho cabinot and parliamont, 

{Tis son, Goorgo IT,, found himsolf at tho outsot in 9 still moro 
disastrous plight; of diminulivo slaturo, ho had no glimpso of 
voyalty about him. Aflor tho fashion of Gorman princos, ho de. 
lightod sbove all things in playing al soldiors. As king of 
England,” romarks Tvodoric tho Groat, “ho had too much in viow 
tho advantage of tho electorate, and was too little his own mastor, 
to bo ablo to load o nation whose idol is liborty.” That his throno 
was nol subyorlod in tho your 1745 is attvibutod to tho faulls and 
apathy of tho English Jacobites, and not to tho fact of any sup- 
port received from his English subjocts, Under Goorgo IT. thoro 
could havo been no quostion of an indopondent governmont on 
tho part of tho king ; he mnsthayo beon woll content to moot with 
ministers with whom ho could come to an understanding. 

In histoxical woatises frequent montion is made of the inoroaso 
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of the influence of the crown undoy Goorga IIT, Tho rulo of 
George III. had indeod far diffovent bases than in the cago of his 
forefathers, George III. was born an Englishman; tho Jacobites 
had alveady died out during Pilt’s brillient administration, and 
whereas tho two first Georges wero complotoly dopondont on tho 
whigs, George ITI, was able to placo yolianco once moro Upon 
the tories, and, by thoix agoncy, to koop tho whigs in chook, 
On the 6th of April, 1780, My, Dunning brought forward tho 
following motion—* That tho influence of tho crown is augment. 
ing, and ought 10 bo diminishod ;?’* such influence was chiofly 
brought about by the conourronco of tho sovercign with tho par- 
liamentary mojority and the ruling whig ministor, Tho promioy, 
Lord North, was tho king’s great favourite, and tho king idontifiod 
himself complotely with his policy during iwolvo years (1770—~ 
1782).+ Tho king, it must bo ownod, often followed his own 
course, and influenced tho olections ovon against tho ministors 
who proceded North’s administration ; but, in so doing, ho meroly 
acted like any othor gontleman in the kingdom ; ho simply bribed 
olectors, as, for instance, in his first parliamont, whon ho vaisod 
an opposition at Portsmonth to his own chanoollor of tho ox- 
chequer.} 

In parliament, also, by means of dopendont court functionariog, 
though not during the North administration, he raisod an opposi- 
tion to tho cabinet for tho timo boing, Lord Bute, who had pro. 
viously beon the king’s favourite, evon aftor his downfall rotainod, 
under tho Grenvillo ministry, all hia seorob influonco. § 

Te was through prossnve from the king that the Duko of 
Devonshire was oxpellod from tho privy council, on tho ground of 
his opposition, Tn liko maunor, tho Harl of Tomplo’s namo was 
orased from tho list of tho privy council, on account of hia friond. 
ship for Wilkos.|| But if tho cabinob had resisted, and reliod 
upon parliament, all this would have boon impossible, Mow little 
powor the king had without the support of tho parlimnontary 
party is amply shown by the ciroumatanco that, in 1765, ho was 
obhged to admit into tha ministry the Marquis of Rocking, 
who, together with the Dukes of Noweaatle and Grafton, had a 
foy yous previously been deprived of their lord lioutonaney for 
having expressod thomselyes unfavourably about tho peuso with 
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Vranco ; and, further, Gonoral Conway, who a short timo pro. 
viously had boon doprived of his rogimont because of his oppo- 
silion,# 

Englishmon usually connect with tho idoa of tho royal pro- 
vogalivo the romombranco of tho tyranny of tho Stuarts, Tn. 
croachmonts on tho"parb of tho onbinet and parlinmont .chiofly 
manifosl thomsclvas in tho oxorciso of this prerogative, Undor 
Goorgo LIT, howovor, tho absoluio aspirations of tho king, and 
tho arbitrary tendoncy of cabinot and parlinmont wore for a long 
limo in unigon, What moro natmral than that, m accordance with 
tho popular yiew, ona agont should have beon mada solely ro- 
sponsible, but the king was only powerful because tha parliament 
was inolined to idontify ilsolf with tho proponsity of tho king, 
his allianco of the king with Novth’s cabinot and the parliament 
vosultod. in the Wilkes scandal and tho Amovican war, 

The king was Wilkos’s personal onemy.+ In ardor to romove 
him, tho aid of parliamont was invokad., ‘This concealment of the 
voyal purposo behind tha prvliamontary privilogo has boon anpi« 
lolly hit off by Junius, ‘Tho persons who, till within theso fow 
yoars, have boon moat distinguished by thoir zeal for high-church, 
and prorogativo, ave now, it seems, the great assortora of the 
privileges of the house of commons. This suddon altoration of 
their sontimonis, or languago, carvios with ib a suspicions ap- 
pearanco, ‘Whon I hoar tho undofined privilogos of the popular 
branch of tho legislature oxaltod by torios and Jacobites, at the 
oxponso of thoso siviot rights which are known. to tho subjool and 
limited by tho laws, [ cannot but suspoch that some mischiavous 
schomods in agitation, to destroy both Jaw and priviloge by op. 
posing thom to cach othor. Thoy who havo uniformly donted tho 
powor of the wholo logislatwro to alter the doscont of tho orown, 
and whose ancestors, in rebollion against his majosty’s family, havo 
dofendod that doctrine at tho hazwd of their lives, now tell us 
that privilogo of paliamont is the only rulo of right, and the 
chiof socurity of the public frcodom.”} Bub can anything afford 
botter proof than this caso how omnipotent the governmental 
body must have been, before whoso power tho king must fain 
cringo in order to striko an insignifioamt opponont? 

Thus was Goorgo TIT, ablo to arrognioto himself all patronngo, 
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but only by aid of a minisjor who had tho groator parb of tho 
whig aristocracy as adhoronts, and tho majorily of tho commons 
at his disposal.* Thus was ho able to romoyo without risk lords 
lieutenants, such ag the Harl of Pombroko (whose family had beon. 
invosted for hundvods of years with tho offico of lord Jioutonant of 
Wiltshive), simply on the ground of his opposition in parliament. 

‘he Americans, howover, dostroyed the dangerous triple 
alliance of king, cabinot, and a corrupt parliament, On the 4th 
of March, 1782, a motion by General Conway, whoroby all those 
who counselled tho crown {0 continuo tho war with Amorion ‘woro- 
doolared as enomies of tho pooplo, passod tho commons.t Lord’ 
North was ready, indeed, to carry out the policy of the opposition, 
but was obliged to rosign, ancl was succoeded by the Marquis of 
Rockingham as premier, ox, also, and Burko ontored tho 
ministry, although tho former was porsonally hatod by tho king, 
The death of Lord Rockingham broke up tho cabinot, and Box 
aud his frionds rofused to act under Lord Sholburne, which ro- 
sultod in tho ovorthrow of his administration ; and in Apvril, 1788, 
a now ministry, with tho Duko of Portland at its hoad, was 
formod. Lord North ond My, Fox woro tho socrotaries of sinto, 
and Lord John Cavendish chancollor of tho exchoquer, Fox and 
North doclarod that thoy would only take office togothor, and tho 
king, to whom North had now likowiso becomo an objoct of dis- 
like, threatonod Lo go to Hanovor. Lord Thurlow, on boing askod 
for his advico, oxprossed himself to this offoob: “1t was onsy 
enough 10 go to ILnnovor, but diMonlt to como back ;” and pointod 
out the examplo of James TL. | 

This colobratod conlition of North and Tox was vexy unpo- 
pular outside tho parlimnont, and tho king oxprossod himsolf 
openly: “A ministry against which I rosistod to tho ulmost, 
inasmuch as I appoalod Lo all possible parties, can noithor onjoy my 
favour nor my confidenco; and J shall withhold ovory extension 
of honow's which the cabinet may proposo to mo to grant.” The 
cabinet, however, vory soon increased ils unpopularity outside tho 
parliamont by a meaguro which scoured tho king so much support 
on the part of tho nation as to vanquish the majovily in pariia- 
ment, ‘The king had at firs) given his consont to Iox’s Mast 
India Bill; it met with koon opposition in tho commons from 
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Pitt, who accused Fox of wishing to porpotuato tho, ignominions 
coalition betwoen oligarchs and liborals. Tho bill passed the 
cominons, howoyor, vory rapidly, and through all its stagos indood, 
by a majotity of over a hundred voices, In the upper houso, how- 
over, Lord, Templo stigmatizod it as “a shamologs Dill, an assault 
upon tho most chorished part of tho constitution, on ‘ chartorod 
vighis’”? lyon thoro, howovér, tho Dill rerichod tho second. 
vending by a majority of 97 against 80, ‘Lhoroupon Lord Templo 
succcoded in making the already wayoring king allor his 
opinion, and declare himsolf im oxpress torms as to tho dangor- 
ous character of the bill. ‘Che king thoreupon wrote on a card, 
“that he allowod Lord Tomple to tell tho friends of tho king 
~ amongst tho peors, that any one of thom who should voto for 
his ministor’s India Bill could not only nob bo his friond, bub 
would bo rogardod by him as his onomy.” In consoquonco of 
this tho Princo of Wales remainod sway from the third reading, 
and the groater part of tho bishops did tho samo, ‘Tho Arch- 
bishop of Canterbury, the lords of tho bodchamber, and tho 
Scotch lords went ovor to tho opposition.* The bill was ac- 
cordingly rejoctod nt tho third yvoading.t In consequonco of 
this, a resolution passed in tho commons declaring Lord Tem- 
plo’s procedure as a high crimo and misdomcanor, On tho same 
day, tho 17th of Dosember, 1783, Fox was still ministor of tho 
crown, This did not prevent him from using, in roferonce to tho 
dofovtion of his supportora, at tho instanco of the crown, tho 
worls of Granvillo in oxporioncing a similar troachory : “ T will 
noyor again bo at tho hoad of a string of Jnnissarios, who aro 
always ready io atvanglo or despatch mo on tho loast signal.’ 
Fox did not, howovey, xvosign; thoroupon tho king, in the 
night of the J8th and 19th of Docomber, sent for tho soals 
of office, and appointed Pitt as mfristor, who, after a pro- 
Wwactod sirugglo, succoodod in scattering the parliamontary 
majority, Ilow far Goorgo ITL, in the undoubtedly justifiable 
oxerciso of his prerogative, had tho intorosts of tho stato at hourt . 
whon ho dismissod Fox, is dificult to dotermino, Certain it iy that 
this princo possossod many qualitios which afterwards rondered 
him worthy of the surname, * tho Good Old King.” Ho was in 
sooth an honourablo man, }. but his inclination to absolutism cannot 
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be contradicted, and dospito his good qualities, ho was a self-willod, 
stiffnocked, and bigotod individual, of vory limifed intolligonce,* 
Tlow far his narrow-mindodnoss wont is manifosl from tho fact 
that he declared the emancipation of tho Catholics as “a thing 
of the worst Jacobinical character 3? and, furthor, in 1807, the 
permission granted to tho Gronvillo ministry to bring ina Catholic 
Rolief Bill ho withdvow, and proferred dismissing tho ministry. 
The “chartored rights” gainod nothing by tho fall of tha 
colition, as Pitt’s Bast India Bill was not moro favourable fo 


them than that of Fox.] 


Tho royal influonco likowiso vanished 


under the powerful administration of Pitt, who, from the timo of the 
Trench Revolution, supported by the foars of tho aristocracy and, 
tho complaisanco of a majority which had not oxisted sinco Wal- 
polo, ruled with almost absolute sway.§ But tho royal prerogative 
was not likely to gain frosh accossions of powor from tho fact of 
tho king having frequently appliod to parliamont to pay his dobts, 
nor from the fact that on {avo oeeasions parliamont had doliborated 


as to his mental capacity. 


On occaxion of tho first malady 


of tho king, in ordor to provent Fox and tho Princo of Wales 
from attaining tho managomont of afnirs, Pitt claimed for parlin- 
ment an absolute authority to nominato any regont ib might 


please, evon without sanction of tho erown, 


Tho prerogative was 


not likely to attain frosh éelat by the government boing contred 
in the Princo of Wales during a prolongod rogoncy, 

George TV. was not tho man to intintain the dignity of tho 
crown, oven had ho possessed all tho claims of a king worthy of 
tho namo 3) tho trial directod against his consort was nol calculated 
to strongthon tho royal dignily.{ Ilo waa truly jonlous, howovor, of 
his prerogative; but in the prosonce of auch mon as Canning and 
Wellington, his opposition was wholly inoffectual, 

William IV, was an vipright, frank, and not unintolligont 


* Brougham, Statesmen, i. 10, 

t Gorvinus, Gesehiohle des 19 Jahy- 
Aundert, iv. 1, 

Mill, List. of Tad , iv. 667, 
_ § May (Const. Lrst., i, 76) calls this, 
in tho ordinmy parlamentary jargon, 
“the absolute governmont of king and 
minister.” 

{| Lho abominablo letter which Queon 
Cw oline wrote him during her inl was 
dictated to hor by the demagoguos. It is 
highly charactersstic, and though exagge- 
rated withal, yet not unfounded, Sho 


thas wriles:— Your court offers tho 
ioture, nol of noble mannerg or 1oeflned 
intorcouras, bub of base mirigues and 
liventiousnegsy a court in which spioa, 
donlors in obaveno atories, nd perji or4,va- 
lianty chive (heir iratle?'-—-Unghes, a 00. 
{ On tho 201h of December, 1420, 
Mr, Fremantle wrole to tho Marquis of 
Buckingham: Wis (iho ling’s) invea 
five aguinst Lord Groy was atronger and 
more violont than I enn possibly yopent.” 
Tn tho snme way ho raged against the one 
tino opposition.— Muy, Const, Uist, i111, 
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sailor ; although in tho earlior yoars of his roign he was a sturdy 
opponent of the Reform Bill,* on pervect ‘ng that it had become 
necessary he manfully supported it, in ordor to quoll the oxcited 
feolings of the community, With intont 4o cary tho mensuro, ho 
dissolved parliament; and on the 18th of May, 1882, by means 
of tho well-known Taylor circular, inducod tho opposition 
peors to absiain from voting.| Whatover opinions may be ontor- 
tained with respoct to the bonofits of tho Roform Bill, such 
oxoreiso of tho prorogativo was ay praiseworthy as salutary, for 
the king thoroby averted a gonoral revolution. But William IV, 
was not compotont to direct tho vessol of state into a broador 
tack of his own {reo initiative, Ilis advanced yoars, and tho 
shortness of his reign afforded but liltlo scope to inaugurate any 
voally grand mensuro. 

On the accession of a youthful quoen, both parties contonding 
for the vantago ground, brought all thoir yosources to bear, An 
inexporionced Indy of sightcon was naturally inclined to move 
patiently in the aceustomed routino, and was not in a posilion to 
intorfore actively in the government, Yet Queen Victoria has 
known how to maintain the throne in general csteom, and shown 
horself throughout as a ruloy who has fully understood the scope 
of hor duties, availing herself of hoy rights to tho utmost for tho 
advantage of the country at large, 

Tho absolute dopondence of tho royal lady on the partios in 
parliament might have soomed endangored by hor marriago with 
an intolligont German princo. ‘That tho princo, ay consoré and 
privy councillor, was justifiod, nay, bound, to afford camnsol Lo tho 
quoon in the concorns of stato, was amply acknowledgod by Lord 
Abordeon, Lord Campboll, and Lord John Russell. Lord Mel. 
‘bourne had previously assontod Lo tho communications of the Quoen 
with Prince Albert on political matlors.{ In ordor that such counsel 
might not imperil the powor of tho ruling cotorio, the phantom of 
an incroaso of the prorogatiye and of *Gormnanization” was raisod hy 
tho press, and flashod before tho nation at largo, and frequently with 
success. ‘Tho moment tho Princo’s mortal remains wore consigned 
to the royal sopulchre at Windsor, tho nation at large, with one 
acclaim, recordod its high ostoom of ono who was a sincere friond of 
civil and roligious liborty, and ever sonsitivo whoro tho glory of hie 
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now fatherland was at slako, Tf tho royal prorogativo has lapsod 
from its high ostato through a tyrunt raco liko tho Stuarus, by 
yeason of tho focblonoss of tho first Coorgos, and, finally, through 
tho holplossnoss of a woman, and, if such a result bo now rogardod 
as wholly consistont with tho aystunod relations bebween Lho sub- 
jocts and tho crown, yot the extornal dignity of tho crown still 
yemains ininct, Tho prerogatives avo nob obseuvod; they have 
morely boon transferred to parliament anc tho cubinot. 

On tho outbreak of tho civil war, tho commons required. from 
Charles I, that no ministor or poor should bo croated without 
thoi consont, and that tho king should rolinquish the command 
of the army.* Charlos ropliod, “Woro J to accopt what you 
roquire of me, peoplo might still appear beforo me baro-hoaded, 
might still kiss my hand, and stylo mo ‘Majesty ;? tho words, 
‘tho will of tho king expressed by tho two housos’ might still 
be tho form of your commands; 1 might havo staff and sword 
borne before me, and onjoy tho sight of scoptre and crown— 
withored branchos that could no longor blossom, for tho trunk 
would bo doad: but as to any acinal or real powor, 1 should bo 
nought but tho prosentmont, the imago, tho vain shacow of a king.” 

Theso requiremonts from Charles I. woro nob, indeod, in tho 
form of slatutos, but wore actually wrested. from tho crown ; for, 
to a nation whoso rights had beon trampled down under tho 
hypocritical dovico of “ divino right,” this had becomo a matter 
of necessity. Royalty is woul in England as on rosult of tho 
abuso of royal power oxorcisud by a wholo dynasty. hore is 
no right at prosont assorted by parliamout which had not pro- 
viously beon a weapon in tho hands of yvoyally to desleoy tho 
libarty of tho pooplo ; tho consoquenco of such abuso of power 
has boon tho transfor of tho ossontial attributes of the provo~ 
gativo from tho crown to tho parlianont. Jt is nob tho crown 
but parliament which actually names tho ministors; and, undor 
pressure of a majority in the commons, tho sovoroign may ind 
it necessary to proceed to tho croation of poors. At all ovonts 
it takes place with tho consont of tho cabinot, or voling par. 
Hamontary section, ‘Cho army only logally livos by tho favour 
of parliament; and, sinco the siogo of Detlingon, has nol boon 
commanded by the sovorcign. ‘Ihe acting commandor-in-chiol 
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was for a long time a parly minister; uow the offico is with- 
out political significanco, 

The theorolical extent of the prerogative has boen alroady 
Shown (Book Tl. ¢. 8). [tb is now to bo considered from 
& practical point of view. “Tho king has incontostably 
the priviloge to choogo his own ministors; oxcellont dolusion ! 
The aristocracy choose thom; tho heads of that aristocratic 
parly which is tho most powerful must come into office whother 
the king liko it or not.”’* “1 is bocome no uncommon 
spectaclo in this country 10 soo men promoted by tho king 
to the highost officos and richost preformonts which ho has in 
his power to bostow, who have been distinguished by their 
opposition to his inclinations.”+ Wo havo already adduced the 
examplo of a coalition ministry. Erskino, who had been a 
mombor of tho opposition, and vory hostile to tho crown, 
eventually became lord chancellor, and, consoquontly, » member 
of the cabinot. Georgo IV, likewise strove long and vohomently 
against Canning’s recall 10 powor., In like mannor Sir R, Peol 
could scarcely have been an acceptable porson to tho queon 
after the “bodchamber question,” and yot hor majesiy folt 
forced to invite him to tako offico in 1841. Whon the Dorby 
ministry was ovorthrown in 1859, to avoid yecurring to Lord 
Palmorston, tle queon dosired to have a cabinos with Lord 
Qranvillo as premior; but the lattor declining to form ministry, 
the quoon, as crewlulo her grandfather in tho caso af Tox, was 
fain to put up with Lord Palmorston, When partios are so dis- 
organized, as in 1852, on tho overthrow of the Lory government 
by © coalition, tho queon muy choose a leador from the victorious 
majority, On that oceasion sho chose Lord Aberdeon, who had 
boon Pool’s forcign socroiary, “But could the king chooso a 
cabingt gut of mon unknown to tho aristacracy—porsons bolong- 
ing neither to whig nor tory? Assnredly not. Tho aristocratio 
party in tho tivo houses would bo in arms! ‘What a commotion 
thore would bo! Imagino tho haughty indignation of my Lords 
Croy and Ilarrowby! What « ‘prelection’ wo should receivo 
from Tord Brougham ‘ docply moditating those things.’ Alas! 
tho king’s ministry would be out tho noxt day, and tho aristo- 
oracy’s ministry, with all duo apology, roplacod, The power of 
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the king is but tho coremonial to tho powor of tho magnates, Io 
enjoys the prorogativo of scoing tivo partics fight in tho lists, and 
of crowning tho victor.’* An actual oxorciso of the prorogativo 
takes placo as soon as ministors and parlinment disagroo. ‘Tho 
ministry may have tho confidonco of the sovorvign, bub nob that 
of tho parhamont, as in 1784, whon Pitt, aflor the commons had 
repeatedly attemplod Lo ollect his overthrow, ultimatoly dissolved 
parliament, and by the now olection socured a grout majority, 
Tho like occurred in 1807, and the rosult of tho dissolution was 
in like manner fayourablo. Mattors stood in tho same position in 
the year 1831, whon Walliam IV, dissolved parliamont in favour 
of the Grey adminstration.t In 1884, the king dismissod tho 
Melbourne ministry because it did not onjoy his confidence ; and 
the new tory cabinet dissolved parliament—on this occasion, how- 
ever, unsuccessfully. IMnally, in 1841, tho Molbowno adminis. 
tration was overthrown in consequence of a parliamontary election 
which had tuned out unfavourably, A dissolution dopouds solely 
on tho will of tho sovoreign, and is froquontly rofused Lo ministors. 
Tho right of tho sovereign to dismiss ministers, allhough thay may 
enjoy the confidence of parliamont, has beon rolainod oven under 
the parliamentary government, ‘lho Melbourno administration 
was hkowiso thrown out at tho wish of tho king in 1884, but the 
triumphant majority of tho whigs brought it onco moro into 
powor. No boltor succoss has aliended offorts mado in tho 
prosont reign, At tho ond of 1851, hor majosly dismissod Lord 
Palmerston, thon acting as secrolury for foreign aflairs, Seareoly 
had » year lapsed, however, when, by w coalition of tho whiga, 
radicals, and Poolites, Palmorston was brought bavk to oflico as 
home secretary, 

It is acknowledged that in all importont acts of stato whoroby 
the crown is in any way concernod, congont of tho sovorcign 
should previously be obtained. Trom such control Lord 
Palmerston sought to emancipato himsclf. In Anguat, 1850, 
the queen issued the following ordor :— 

“Tho queen requires, first, that Lord Palmorston will ¢is- 
tinctly stato what ho proposos in a givon caso, in ordor that tho 
queen may know as distinctly to what sho is giving tho royal sanc- 
tion, Accordingly, having onco given her sauotion 1o a monsure 
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that it be not arbitrarily altorod or modified by the ministor, such 
an act sho must consider as failing in sincority towards tho crown, 
and justly to bo visited by tho oxerciso of her constitutional right 
of dismissing that mmistor. She oxpocts to bo kopt informed of 
what passes betweon him and tho foreign ministors bofore import- 
ant docisions are taken, based upon that intercourse ; 10 receive Lho 
forsign dospatches in good timo, and have the drafts for her 
approval sont to hor in sufliciont timo to mako horself acquainted 
with their contents boforo thoy mnsb be sont off,” In spite of this, 
Lord Palmerston, in Docomber, 1851, privately declared to Count 
‘Walewski his approval of the coup d’état, and—ns Lord John Rus- 
sell affirmod in parhament, on tho 8rd of February, 1852,*—he 
had written on tho 16th of Docombor, 1851, of his own accord, 
a dospatch to Lord Normanby, tho English ambassador in Paris, 
without proviously informmg the quoen. In this despatch he 
once more expressed his approval of the coup d’état. 

This modo of acting was blamod by Lord John Russell in the 
strongest forms, 

«Tho secretary of state for forcign affairs had thereby pub 
himself in the placo of tho crown. ‘Ihe authority of tho crown 
had been sot aside, in order to give his own opinion upon the posi- 
tion of things in Paris, . . . . Whorofore it concorned mo,” 
explainod tho promior, in ordor to qualify the dismissal of his col- 
leaguo, “ to dotermino whothor the secretary was ontitled, of his 
own authority, to write a despatch, as tho organ of tho quoen’s 
govormnent, in which his colleaguos had nover concurred, and to 
which tho quoon had never givon her royal sanction, i, appoarod 
to mo that, without dograding the crown, I could not adviso hor 
majoaty to rotain thal ministor in tho forcign department of hor 
govornmont,” 

Tho queen’s lotter of August, 1850, shows that the minislor of 
foroign affairs, previous to Louis Napoloon’s coup d'état, protondod 
to completo autonomy in his own dopartmont. Honco, it is 
agsumablo that Lord Palmerston, during the continuance of tho 
Russoll administration, from 1846—1852, cultivated the same kind 
of independonce. 

On the 8rd of February, 1852, Lord John Russell particularly 

* This contost boltwoon tho queon and =modern English govornmontal policy, 
Lord John Russell on one side, and Lod — that Cox, m his Commonwealth, and May, 


Palmorston on tho othor, hes beon dvomed in his Constatutivnal Mistory, have pw 
ao important for the comprehonsion of lished tho respective documenta, 
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complained that ho missed tho influonco of Lord Groy and. ‘Lord. 
Melbourne ovor his collongno, and frormontly oxporioncod serious 
responsibility, Undor theso  circumstancos, tho exprossion 
employod by Lord Palmerston, in 1850, to a commilico of 
the commons, becomes appreciable: “Tho intercourse bolwoon 
England and Tranco could nob bo kept wp by wrilton com. 
munication alono; groné advaniago might arise from porsonal 
intorcourgo with tho sambassadors.? Such oral commmnica- 
tion, alvoady roferred to in tho quovn’s lolter, in inoulpatory 
torms, withdraws itself, as a mottor of course, from tho control 
of the othar membors of tho cabinot, of the crown, and parliament, 
and has frequently led to tho most important acts of slate. On 
tho ground of a moro verbal intorchango botwoon tho secrotary 
of stato for foreign affairs and tho Russim ambassador, England 
entered into a fresh convention, of a hurthonsomo nature, on the 
16th of Novomber, !831, relativo to the Russo-Dutch loan. As 
to what measure of control the quoon may sinco heavy oxorcised 
over tho foreign policy, thoro avo no corluin date ab hand which 
might conduco to a sufo inference, 

As proviously stated (Hook TI. ¢, 7), tho yovoreign is bound to 
dismiss, togothor with tho ministors, a portion of tho royal houso- 
hold, irrospectivo of tho terms of friondly rolation which may bo 
entorlained towards tho holdors of the respoctive offices. ‘Whig is 
® consequenco of parly governmont; as the porsonal influonco of 
thoso members of the opposition who avo ebout tho court might 
prove inimical to the ruling party, Whon Ceorgo TIL, in 1782, 
dismissed the North ministry, he was obligod to substitute for 
the Earl of Hertford, who had boon chamborlain for fiftcon yoars, 
the Earl of Mfingham, whom ho dislikod. Mvon tho aged Tord 
Bateman, who had boon specially intimate with tho king, was 
obliged to resign his office as mastor of tho buck houndy.# 

When, in 1839, tho Molbourno administration loft offiea, Si 
Robert Pool, who had tv form tho cabinet, required from tho quoon, 
the dismissal of hor court Jadios, ‘Tho quoon doclaved that “ she 
could not consent 4o adopt a conrgo which she considorod contrary 
to usago, and which was repugnant to hor fovlings’? Tn congo- 
quonce of this “ bodchamber quostion,” or conspiracy, ay tho oppo- 
sition termed it, the Melbourne administration romainod in ollice, 
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and the opposition pross indulged in tho most violont diatribes 
against th. court. As Peol, however, in 184!, on account of the 
largo majority against Molbourne, could not bo refused the offico 
of premier, hor majosty, now sensible that the position sho had 
onco been advised to assorl was constitutionally untenable, allowed. 
tho principle contended for to bo apphed to tho household, and the 
offico of mistross of tho robes and ladios of tho bodchamber, when 
held by ladios connoctod with tho out-going ministers, havo beon 
considered as included in tho ministorial arrangomonts.?* 

Tho vostriction of tho Act of Sottlomont, according to which 
the sovoroign cannot quit tho realm without leave of parliament, 
was ropealed by L Geo. T. o. 51. Since tho accession of hor 
majesty, it has been deemod oxpedient by tho rtling parties 
thab no political scoretary liko Sir Horbort Taylor should 
bo allowed, exporionco having shown that by such influonce 
William IV.’s independonco of tho roigning partios had become 
too great, 

The crown can only exorciso any influenco upon logislation 
through tho agency of tho ministry, tho powor of initiative per- 
taining almost wholly 10 tho laiter, Ministors who are supported 
by parliament may carry measuros, howevor unaccoptable thoy may 
bo to tho sovoreign. From Lord Wldon’s papers it would appoar 
that Goovgo IV. maintained that he had boon ontrappod by his 
ministors with rogard to the omancipation of the Catholics ; ho did 
not daro, howovor, to record his volo: “If I do give my consent, 
thon T’ll go to tho baths abroni, and thence to Ilanover ; Tl rotwn 
no moro to Ingland; [shall nol croate any Roman Catholic peors ; 
T shall do nothing lo which this bill may empower mo ; I ropeat, 
Pl return no more.” Bub Lord [ldon hinsolf told tho king that 
he had given his assont to tho introduction of a measuro of relief, 
and thal he could nob withdraw itt 

Tho right of tho crown to oppose its voto to @ bill hag nob boon 
oxercised since 1707, whon Queon Anne refused hor assont to 4 
bill volating to tho mililia in Scotland.t 


#* May, Const, Ist, 1.132 —Sineo t May, Pari,, 891. Bowyer (166) 
the bodchamberconspiracy,” oxolaims Dis- and others orroncously assume that, in 
raoli (Conmgsby, b. iv, 0, 18), “royalty 1682, the veto was mate neo of for tho 
has become a mullity.” Ilo forgots, how- last timo in tho ono of a bill for n trion- 
ovor, that that whioh epplios to tho mele nial parbamont. Mirabeau says: “I 
asgovintos of a king 18 oqually applicable hold the voto of tho king as so thoroughly 
to the female companions of 2 gquoon. nocossary, that T would yathor livo at 
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The decline of this right is a forced conscqnonco of eabinot 
government. The crown stands in nood of advisors ready to shield 
the act by thoir own respousibility, In the caso of Mox’s Mast 
India Bill, George ILL, did nob vonture to record his voto; he 
merely threatoned that, in tho ovont of tho Dill passing, he would 
abdicate, or at least tako his doparture, Tf tho soveroign can rely 
upon ono of tho ruling partios, or upon the mass of tho nation, it 
cannot be difficulé to ensure the passing of « bill in tho upper 
houso, as, gonorally speaking, tho bishops always volo with tho 
crown. It would indood be a hazardous provodure to acl at the 
present day as Goorgo IIL, did in tho case of tho Bast India Bill, 
unless an imminent dangor to tho nation gave assurance to the 
sovereign of tho support of the people, 

But if ministers with a majority aro supported by tho crown, 
the resistance of tho house of poers dwindles into insignificance. 
Tho abolition of tho corn-tax affords amplo proof of this, » simple 
threat uttored by tho Duko of Wollington having lod tho lords 
at onve to yicld. Whon, during tho struggle of the Reform Bill, 
the Groy administration was found in a minority, and tho lords 
obtained information that tho king intondd to dissolve the houso 
of commons, Lord Wharneliflo, 21st of April 1831, gavo notice 
of ® motion, in tho houso of lords, for an addross to tho king, 
romonstraling against a dissolution, when tho king arrived to 
proroguo parliament.* ‘Tho new houso of commons was lovourablo 
to tho ministry, but as tho lords, on tho 18th of April, 1832, only 
passed the socond ronding by a majority of wino, the Groy aclmini- 
stration resigned, ‘Tho commons thoronpon resolved, May 10, 
1882, to prosont an addyoss praying the crown nob to smamon any 


not oxiat; nny, T deolaro ones moro, that 
T know nothing moro hateful than tho 
foveroign auustoaacy of six hundrod 
people, who may to-morrow make thom- 
solves irremoyeable, and the day aftor 
hereditary, and, like tho aristowsoies in 
all counties, would Anally ond by arro- 
geling overything to Lhomselyes,”—Wtate 
Gdnérauz, Juno 16, 1789. ‘Lhe Tudois 
oxorcised this porogative of rejocting bills 
‘yory froguontly ; thus Mlivabeth, at tho 
close of ono session, gave hoy assont to 
twenty-four public and ninoteon private 
billa, and at tho samo timo rejected forty- 
sight which had passed the two houses 
of parliamont. Tho formula, “Le Roy 


Savisora,” originuily impliod a sorions 
inlont Lo take the subjoot wader considora- 
tion, corresponding Lo {he phrago formorly 
naodl by tho cauvla of justica whon thoy 
requived timo to consulor thoirjudgmonts 
Curia advigari vult, Tn the tumos ‘of tho 
Piuntagenois, Logethor with this form in 
the cago of petitions from tho commons, 
an opon rofusal of tho king ooenrs; on 
tho othor hand, for stance, 87 Mdward 
TL, No, 88, it 13 thus oxprossatl: “Quant 
au catto arliclo, it domande grando ayisc« 
mont ot partant le roi so on avisova par 
aon conatil.” BL i, p, 184, Note 61, 
* Monsard, Sor, ili, iii, 1800, 
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advisors who had. oxprossod thomsclves advorscly to the Reform 
BillL* ‘The king, in consequence, ro-csteblishod the Grey admi- 
nisiration, “ for the sake of tho tranquillity of Ungland,?+ 

Ile also authorized his ministers to create, al any slago of tho 
measuro, a8 many poors as thoy might doom necossary.} Although 
Wollington declared such intonded creation a dostruction of the 
constitution, tho fear of such a wholoxale creation, coupled with 
Siv Ilorbort Taylor’s lotlor, lod to the passing of the bill, Bven 
at tho presont dey a sovorvignu may thus oxercise control over acts 
of tho logislaturo, and henco cannot in any senzo be said to bo a 
moro “prand functionary.” 

Tho prerogative of declaring war and concluding poace has 
always beon materially limited by roason of the absolute right of 
parlinmont to refuse tho roquisito aid. In 1678 the commons 
doclarod that thoy would only grant moncy on tho king making 
known his alliances, Further, a rosolution of the commons, March, 
4, 1782, doclaring that “all thoso who should advise the con- 
tinuanco of the American war woro to bo treated as enomies to 
tho king and country,” brought the war to a conclusion dospite 
tho king’s imtontions. This branch of tho prorogative is sub- 
stantially oxorcisod by the cabinot; if tho king has tho pariia. 
ment, and, consoquontly, tho cabinot on his side, ho may, as in the 
caso of Goorgo LIT, carry on wars, howevor unpopular,§ Tlow 
tho cabinet virtually omancipates itself from tho control of pariia- 
mont, in rogard to tho exorcise of this branch of tho prorogative, 
will bo shown in tho onsuing chaptor. ‘Tho right of tho sovereign 
to bring foroign troops into Englund was acknowledged on occa- 
sion of the lending of tho Tossians in tho Isle of Wight, ‘This 
doctrine, so diroctly opposcd to tho spirit of the Declaration of 
Rights, was triumphantly accoplod by the parliamont, which was 
then ontivoly subsorvient to Pil, Tho premior intimated that 
“tho monsuro was without danger, as they could rofuse tho king 
the money to maintain such troops;’’|| thoreby ostablishing a 
procedont which might prove the source of great calamity, 

As in tho matter of logislation, so also in regard Lo the oxecu- 


* Tonsard, Sor. fii, xii, 886. t Brougham, Coust., 260, 

+ In 1831, Sir Do Lacy Jovans, ina __ § In 1796 tho poopte insulted tho 
meoting at thoOrown and Anchor ‘Tavern, king at the oponing of parliamont, shout- 
had Uhrontoned tomarchon London with ing oul “Peace, peace!” ond hurled 
10,000 mon, from Sussox, in ongo tho bill atones nt the royal cup ingo, 
aid nor pars. }] Avchenbolz, xi, 73, 
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tivo, wherever the word “king” is usod thoorotically it is fitting 
to substituto tho word cabinet. JTenco Duport, in 1790, orrono- 
ously affirmed in tho Mronch “ Consbituanto 7’: “In Wngland, to the 
king alono bolongs the oxoentivo powor; onco tho onactmonts aro 
passed in parliamont, hoalono has to carry thom out, and for this 
purposo nominates all tho excentive, the judgos, ministors, and 
functionaries of tho troasury,” 

That tho sovercign may, by meana of friendly ministers, vo~ 
moyo functionarios not porsoually accoptablo, has boon shown in 
tho caso of Goorge 11I.* Tho influonco of tho crown within tho 
limits of parly patronago is sufliciontly groat at tho presont day, 
but only through the support of the ruling party. Any increngo 
of the influence of tho crown by the bribing of mombors who 
might afterwards act againsh tho ministors, is littlo 10 bo foarod 
now-a-days, espocially as tho financial moans of the crown avo nob 
80 overwholming. 

Evon tho primo prorogative of tho crown, namoly, the right 
of pardon, is oxorcisod within tho limits of parliamentary control. 
During tho period whon, by reason of the allionco of George IIT, 
and North, tho prorogativo was most fully assured, two chair. 
bearers, named Mancquirk and Bull, wore to be oxoented for 
the murder of one Wilks Krawall ; Mr. Boylo Walsingham statod 
in tho commons, that ho should liko to sco those two mon par- 
doned, but did nob know in what way ho might mosh suitably 
obtain their pardon, Sir William Moercdith concurring in tho 
wish, appliod for the pardon, Lord North vopliod, “1 was un. 
necessary to bring forward a motion, for ho was convinoed that 
the king was inclinad to pardon thoso two unfortunate follows ay 
soon a8 he know ib was tho wish of tho hougo of commons,’ ‘Tho 
pardon was accordingly granted. 1f it was withhold in tho cago 
of Byng, notwithstanding tho favourablo intentions of tho honso 
of commons, it aroso simply from the fuel, that tho popular 
excitoment weighed moro in tho balanco than tho opinion of 
parliamont, 

Against personal insullg on tho part of tho parliament, tho 
soveroign is suficiontly protocted by reason of tho roynlistic fool. 
ing which sways all partios, ‘This docs not, however, provont 


* Lord North wrolo to Fox in 1774: — tho trensury, whooin tho namo of Ohavlog 
Sir, his majesky has deomed it ox- damtos Fox does not occur,” 
Pediont to uppoiné n now commission of + Walpole, iii, 167, 
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painful discussions arising touching porsons near tho throne, as in 
1854 reapooting tho princo consort, and even concerning all the 
acta and arangomonts of tho court, particularly so far as thoy 
yogard the oxpondituro., Thus in 1777, Burke, in tho cowrso of 
tho cobato, directly referred io the royal inblo. Tho discussion 
Yolativo to tho provision to bo allowed for tho princoss voyal in 
1857, was not conductod in tho most delicate mannor possible. 
Tho dobis of Goorge IIT, and tho bed-chambor question led to 
acrimonious dobates not very loyal in character, 

A. vory intorosting phaso of English political lifo is affordod by 
tho fact, that tho threo Princos of Wales, who aftorwards becamo 
Georgo IT,, TIT., and TV. found thomsolves continually in the oppo- 
sition against the measures of their respective fathers, and against 
those ministors who specially enjoyed their confidence. 

Tho actual conditions of tho prerogative are, it is obvious, 
continually fluctuating, deponding groatly on tho individuals who 
aro callod to exorciso it, hence absolute rulos as to tho virtual 
oxtont of tho prerogative cannot be Inid down. Should England 
over find a rulor possessed of not morely monarchical aspirations, 
but also tho fav-sightod views and native talent nocessary to a 
groat sovorcign, kingship would attain to a much higher signifi- 
cance in tho realm. 
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OHADPTER XI. 
PARLIAMENUARY GOVERNADNT. 


Sharo of tito Sovoral Estates in Pavliamontary Tovornmonl,—Soptonnial Parliament, 
—Freqnont Dissolutions of Jato years.—-Bribory of Mombors, —\WValpolo and Vox. 
on Bribory.—ess Bribery under Pitt tho Youngor.—Tho caso of Lrivato Bills, 
~-Unpopularity of Parliament.—Jmportance of tho Upper ITouse,—Lrepondo- 
ranco of tho Commons—Tho Lords without Tnitintive.—Tho Lowor ITouse 
dologatos its Powor to tho Cabinol.—dJunto.—Cabal.—aAot of Sottloment.~No 
Responsibility in the Cnbinot.—Voto of * Want of Confidonce.’—Walpolo’s 
Ovorthrow.—Dofvctive Conirol.—Dictatorahip of the Ministor of Movoign Affairs, 
—Govornmont of Tndia.—Dangers arising from tho Dissolution of tho Company. 
—THurtfal Influence of Parliament on Tndian AMivs.—Chatham on Tndin.—Pro« 
miois sinco 1830 Composition of {he Cabinot.—ho Fist Lord of (ho ‘Lronsnry 
not alnays tho Loading Ministor.—Downfall of tho Cabinol.—Qovornmonts with- 
out a Majority in thoir favour in tho Commons, 


Tun almost absolute powor oxorcisod by parliament sinco tho 
* accession of tho house of Ianovor, has boon variously appor- 
+s tioned at diffovont poriods botweon the uppor and the lowor houso 
as represented by the parliamentary section stylod tho “ cabinet.” 
Macaulay points out, as a consequonce of tho Revolution,* ¢ that 
the commons, by tho annual discussion of the budgot, doterminos 
peaco and war, makes and unmakeos ministors,? ‘Tho houso of 
commons itsolf was, howevor, for a long limo chiofly in the hands 
of the aristocracy, and was lod by a small oligarchy of whig family 
connections, in rogard to whom Chathom maintoinod, that thoy 
would involvo tho country in ruin.t Tho claim assorted by the 
Long Parliamont, that the houso of commons ought to ropresont 
tho nation was deforred to in words during tho last contury, Toy 
moro than sixty years tho houso of commons was ostensibly 
submitted to the Hanoverian princos, but tho mombors wero 
renlly nominated by a small and exclusive party, holding com- 
pleto sway in tho uppor houso, Tho house was responsiblo to 
no ono, and did nob allow itsolf Lo be intimidated by tho crown, 
Publicity of debates was strictly excluded; tho membors of tho 


* Essay on Sir James Mackintosh's + Mahon, vii, 
Hist, of the Revolution, 
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rotlen boronghs had only to court the favour of tho aristocrats 
who roturned them ; thus, with tho inereaso of tho formal powor 
of the commons, the power of tho peoplo over the commons daily 
diminished.* By tho agoncy of this vast ascondancy tho enact. 
mont for tho Soptonnial Parliamont was mainly brought about. 
Two long parlinmonts undor Charles I. and Charlos IL. had estab- 
lishod, although transiontly, parliamentary power, — ‘I'ricnnial 
pariiamonts followed, but, for parliamont to achiove real power, 
it wos noodfnl that ib should bo ocithor pormanont or of longer 
duration ; honco, in 1716, irionninl parliamonts woro abolished, 
and goptonnial introduced. Parliamonis now last, in fact, about 
six yoars, but tho first fivo under Georges I. and II. wore of sovon 
yoars’ duration. This poriod is sufliciont to impart a cortain 
alnbility to tho house, and tho necossary esprit de corps to give 
unity and fixity 40 parliamontary government. Septonnial par- 
liamonts,t insicad of those party oscillations which provailod 
under Quoon Anne, presented, nndor the first two Georges, tolo- 
yvably even features, 

Tn tho elections of 1722, 1727, 1781, the govornmont achiovod 
the victory, In 1741, Walpolo only gained a majority of sixteon 
votos, and was soon after defeated; in 1761, Pitt obtained a vory 
large majority, ‘Tho Roform Bill has, in this particular, disturbod 
tho old rontino, and dissolutions have, of lato years, become 
more froquont. In 1884, 1841, 1852, 1857, 1859, dissolutions. 
word resortod to for tho purposo of appesling to tho nation ; 
fivo dissolutions in tho lapso of twenty-fivo years! oxpedients 
which, in tho last contnry, wore soldom recurred 10, and only 
mndor oxcoptional circumstances, 

‘The oxolusivo parliamonts of tho last century would have been 
complotely in tho hands of the oljgarchy ov of corporations with 
yestod interoats, if tho governmont had not succecded, by bribery, 
and occasionally, also, by the intervention of tho aristocracy, in 
ruling tho house of commons. Bribery of mombors, as an ostab« 
lished thing, came into vogue in 1678, The parliament, thon led 
by Danby, wont by tho namo of tho “ pensionod parliament,” The 


* Macaulay’s Zssays, ii. Essay on 
Horace Walpole, Disrnoli, Stdyl, b. i. 

+ Junius enys in the dedication of hia 
Letters —" With rogard to any influenco 
of the constituent over the conduct of tho 
ropresentative, there is little difference 
botween a sent in parliament for evven 


ears and a seat for lifo; although tho 
last sogsion of a eopfonnia! parlinment is 
usually employed m_courling the favour 
of the people, consider that, ab thia rate, 
your representatives hay six years for 
offence, and but one for atonement.” 


528 TE ENGLISH CONSTITUTION, 


loadora of tho opposition, Sir Robori Toward. and Sir Richard 
Templo, were appeased by obtaining places, and honca acquired 
the sobriquot of “placomon,’** ‘Walpole was only ablo to main- 
tain himeolf by corruption ; ho ovon wont so far as publicly to 
declaro, that “ ovory man had his prico”? Tho suma mado uso 
of for this purposo wore talon from tho soorot fund, from whicl, 
ample source, during tho last ton yoars, of his govornmont, moto 
than £100,000 storling was oxponded, Chéstorfiold complainod 
(February 22, 1740) of tho manner of tho bribory, on- tho 
ground of tho secrot pensions takon from this fund, Walpolo 
never bought up oppononta, asserting, in broad terms, that “ for 
one mouth stopped up, fifty others would gape'at dice.” Whon, 
in 1727, ho wishod 10 carry his oxciso bill, evon tho familiar oxpo- 
diont failed him ; his followors told him that ho was paying thom 
only at tho rato of ordinary follios, but that the presont project could, 
nob be carried out by any bribory in the world.t [von in tho 
timo of tho Amorican war, bribory was in tho ascondant. Iforne 
Tooko declared that in tho commons, soats wore publicly hired 
for logislation, just as ab tho fhirs stalls avo hired for eatilo.§ 
Tn, 1780, Fox oxeltimod: “Tho govornmont has nob in tho wholo 
Pealm,a single man who supports its moasures from innor con- 
viction, and, as tho mombors of parliamont walle through this 
xoom to take thoix placos, you may ask onch ono of thom what ho 
“thinks of tho moasuros of tho ministry, of thoir honourable charac- 
tor, of thoit wisdom, and ho will anawor, ‘that ho dospisos and 
abominates thom ;’ ono may rest assured that no soonor has tho 
momber takon his sont, then ho votes in favour of a question for 
which tho minislor seoms to intorost himsolf, This bribory in- 
croases ovory momont tho influonco of tho crown, an influonco so 
mutch the moro dangerons bocauso it surrounds itself with consti- 
tutional forms, in order theroby to inflich surer blows upon tho 
constitution.” At tho time of the Fronch Rovolution, bribory was 
loss rife, ag the torrors of tho democracy drove tho aristocracy 10 
Pitt’s standard; lator on, whon tho war bocamo moro popular, 
the public voice of parliament was neodful for tho support of tho 
leading statesman. 

Few will maintain that the tono of public morality in Tngland 


* Tinllam, Const. Z7ist,, ii, 808. in der Ausgabe seiner Werko in etnom 
+ Mocauley, Essays, ti, Bande, p. 80, 
t Friedvioh ti, Geschichte scinex Zeit § Arohonholz, y. 25. 
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has boon improvod by the Roform Bill, for experience shows that 
many convictions allow thomsolyos io be modifiod by an assured 
participation in tho parlinmontary spoil, Opon bribery on tho 
part of tho government, by the gross means of monoy, is not so 
rifo as in Walpole’s timo, simply because tle government has not 
such largo funds ot its command, By tho agoncy of private bills, 
howoyer, and the forced outlay of monoys for the ostensible pur- 
poso of defeating, liostile opposition, parliamentary aupport ts 
inevitably created. 

That parliament, asthe governing powor of the country, should: 
sharo all the unpopularity which ordinarily attonds governing 
bodios would scem to follow as amattor of course, Tyery grievance 
thal an Mnglishman ‘oxperiences is straightway ascribed 40 the 
tyranny or tho negligence of tho ruling body ; a merchant appeals 
from the courts of lay at Rio and St. Petersburg to parliament ; 
an historical painter complains to parliament that his branch of art 
docs not moot with due oncouragemont (Macaulay), 

Previous to the Revolution the parliament was frequontly o 
domagogic assombly, secking to anticipate every popular ques- 
tion; since it has taken the goverment in hand it follows every 
movoment with lagging stops and at distant intervals; hone, if. 
hag become unpopular, mainly becauso tho mischief which. pro- 
coeds from il strikes the oye more than the good which it segks, 


to offect (Macaulay).* 


* 


‘The constitutional contro of gravity has boon displacdd trough 
tho instrumontulily of the Reform Bill, and though the influence 
of tho poors upon tho composition of tho lower houso is still powor- 


* “TE England docs not shavo tho 
same falc, it is bocanso wo hayo boltor 
yosources than in tho virlno of either 
houso of parliament.” —Junins, Dedica- 
tion, Tor tho last 160 years tho pub- 
lio powor is in parliament, and sinco 
thon if aa become moro and more un- 
popular; in 1830 it ondenyoured, by an 
innovation, {o uphold tho public woll- 
boing, but, im (uth, tho moro poworful 
nurhamont has become, the more is it 
Hated,"—-Diswnoli Coningsby, b, iv. o 
13. In alluding to tho trial of Mardy, 
and the poworful prossmo agamet which 
ho had io contond, Erskine thus charno- 
torized the houso of commons :— Un- 
dey nll thi, I could have looked up for 
ywolection in othoy olroumatances: Toowld, 
us defonding ono of the people ina foar- 


fal oxtromily, havo looked up to the pao- 
plo’s ropresontatives; to that mighty tribu- 
ual, nboyo nll Jaw, and tho paront of all 
the proteotions which tho law affords to 
tho subjoot 1 Lcould havo looked up to tho 
commons of England to hold a shiold bo- 
fore the subject against the orown ; but 
in this cago, I found thet ahiold of tho 
subject a sharp and destwoying sword in 
tho hands of tho cnomy ; tho protecting 
house of commons was itself, by covrap- 
tion and infatuation, the acousey, instead 
of tho dofonder of the subject: it nated as 
an Old Builoy solicitor, to prepare briofs 
for the crown, and that ina case which 
tho judges declared to be so now that 
they wero obliged to ly oxpormenta in 
tho legnt constitution to find a way of 
tying it.’—Hughes, 0. 87, 1794, 


MOM 
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fully felt, tho lattor possossox, notwithstanding, a cortein numbor ot 
mombers who aro boyond tho rango of aristocratie gontrol, Tho 
pross, and tho so-onllod “public opinion” oxorcise stich inorengad 
influenco that tho plenary powor of parliament now substantially 
centres iu the commons. ‘ho uppor house robnina, indecd, by reason 
of tho mon of talont, sialesmon, and orudily huvyors whom tt absorbs 
continually, a yory gréab influonco, Lords Sivalford do Rodolyffo, 
Normanby, Lenusdowno, Brougham, St. Leonards, Dorby, Lynd« 
hurat, Wostbury, Mlonborough, and Russoll, mainiuin tho tadi« 
dional splondour of an assombly in which tho divisions of party 
do not sland ont so sharply dofinod as in tho commons; tho 
anciont ronown of tho sonato romaining over wiimpairod.! Ab 
an omy poriod tho granting of supplios by tho commons was tho 
moans of transforring all powor bo that house 5} the greator indo« 
pondonce which tho lowor houso has achieved rings tho Reform, 
Bill renders this powor almost walimitod. ‘Lt is a fuch not to bo 
donicd, that, as tho kingly powor had boforo dosoondod to a gent 
lowor than that of parliament, tho houso of poors now Look rank 
in tho govornmont below tho commons, Lb will ovor stand in 
history that tho houso of commons becamy tho tuo govorning 
power in Groat Britain in 1882, and that from that dato the other 
powor oxistod, nob by thoir own strongth, but by a gonoral agrov- 
ment foundod on considorations as woll of broad utility, ay of 
decorum and anciont nfloction.”’+ in liko torma doog Disvaoli 
dosoribo tho position of tho nppor houso in rolation 40 tho lowor.§ 
All the powar of the country is concentrated in tho commons ; 
tho uppor house iisolf oud tho monaroh have publicly declared 
and acknowledged that the will of tho houso of commons ig dooi« 
sivo; a simplo voto of tho commons urgod tho Duko of Welling. 
ton, in (882, to declaro in the uppor honso, that ho was Loread to 
abaiidon his mastor in tho most difficult nnd painful cironmetancos, 
‘Tho houso of commons is absolut, it is tho ptato,”’|| “ho pro. 


4 Vide tho small tract of Dy, Tein 


nich Mayquardson, Das Oberhaus von 
Bugiand, oto.1 Exjengon, 1862, 

‘+ Iume obsorves, touching (ho power 
of tho loner houso—* Under tho protoxt 
of advice, the commons oan convoy ¢o- 
vert commands, inusmuch as while com- 
plaining of publio misfortune and injus- 
fico, they enn aviogato to thomselves all 
tho power of governmont, ‘ho natme of 
this parliamontary Lboity manifestly 


shows thal it onnnot bo limited by law 
—for, 4a ib possblo to forosco tho Inrgo 
number of abusog, and mto what por 
tion of tho adminliation thoy will ine 
alnuato Lhomeclves P ‘The natiie of tho 
humm mind allows us to oxpeot that 
this liborty*yill mako itaelf folt in. tho 
fullest degreo,* noe 

{ Mies Muvtinean, b. iy. a ¥. 

i Coningsby, b. 1,0. vii, 
all Poids ty, oil, 
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sont house of lords originatos nothing ; it has in fact minounood 
ilsolf ag a mero court of vegistvation, and if, by any chanco, it 
vonturos 10 alter somo misorablo dotail in a clauso of a bill that 
oxcilos public interest, what a clattet through Lhe country ab con- 
sorvalivo banquets, got up by rural attornoys, about tho power, 
authority, and indopendonco of tho house of Jovds,”* 

The louse of posts was not in fovour of iho abolition of the 
corn-tax, but the Duke of Wellington doclaved that it must yiold, 
and it mookly submitted, Tho consuro of Lord Palmerston by. 
tho uppor house, in regard to his procoedings in the Don Pacifico” 
affair, failed to have any effect in tho prosonce of a strong public 
opinion in his favour, and a voto of approval by tho commons. 
When, in 1860, the house of lords rejected tho abolition of tho 
papor-duty, a gonoral storm aroso throughout the land, as if the 
house of peers wero bont on destroying the balanco of the con- 
stitution, “Tt was contended, with great force, that to undertake 
tho offico of revising the balanco of supplies and ways and means, 
which had nover been assumed by tho lords, during two hundred 
years, was a breach of constitutional usage, aud a violation of the 


fivst principles pon which the privileges of the house of commons ** 


aro founded.”+ The hougo of lords is, however, allowed, from 
timo to time, 10 oxercise a cortain powor of rejecting—ay oro- 
while in the caso of the “Jew Bill,” and tho bill relating to 
“marriago with 0 doceasod wife’s sisbor’?—but only so long as tho 
commons are nol in carnest in pushing tho moasures, 

Tho lowor house exercisos its vast powor, in » moasure, by 
dologation ; as a governing body, comprising 058 mombers, is 
unfittod for the actual functions of govornment, thoso functions «vo, 
accordingly, discharged by “tho cabhinet;” Lho parliamontary 
majority allowing tho crown to nominate it from ils body, ‘Tho 
cabinet, which id under sway of tho parliomontnry majority, "has 
drawn to itself almost tho entire business of the privy council; and 
thus has the governmont of tho county boon transforred from tho 
crown to that parlinmontar 'y soction, which has insinuated itsolf 
into tho placo of tho privy council, 

. Ag all tho montbers of tho cabinob ave likowise privy councillors, 
tho cabinot itsolf is, at tho samo timo, a sealion of tho privy council, 

“Charles [., undor the name of “ Junto,” formed a commitico 


* Contngsby, iv. ety, + + Moy, Const, Wisi., 478, 


» 
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from tho privy council, consisting wholly of his dovoted adhoronts ; 
‘tho namo of enbinot council,” as distinguishod from o larger 
body, dating from this roign. ho Long Paliamont, howover, 
requirod that all tho acts of tho king should bo troalod of bofore 
the privy council at largo, Labor on, Charles ST, again ostnblishod, 
out of tho privy council, a commitioo dovotod Lo him, undor tho 
namo of the “ Cabal,”—-Cliflord, Ashloy, Buckingham, Arlington, 
Landerdalo—wyholly in tho interest of tho monarch, Tho Act of 
Settloment vo-establishod tho full powors of tho privy council. 
Men liko Lord Somors did not rofrain from oxprossing thomaclyds 
onorgotioally against governmont hy means of a cabinob :—* Lb 
is an invention of bad ministors,” ho says, “that poaco and 
war, and matters of tho highost moment, should bo docidod upon 
by a cabal, and moroly passod through tho privy council pro 
forma, Tf this fashion continuo ib will never bo known who gavo 
the advice,” 

Tho rogpectivo clauso of tho Acb of Nottlomont was again 
abolishod by an act of Quoon Anno, as tho forced consoquonco of 
the oxisting parliamontary govornmont, Parliament, dosiving to 
oxerciso, or, at loast, to possoss tho solo control of powor, could 
not onduro a council of tho crown, which tho lettor might, at 
ploasuro, constitulo from mon of all partios, As tho will of a 
doliborativo assombly only manifosis itself by tho voico of 1 
majority, tho crown folb forco to form, oub of such majority, a 
govornmont charged with carrying out tho leading political prin. 
ciples of the ruling party, and charged with directing, at tho samo 
timo, tho dolails of tho actministration, 

As a rosult of this innovation tho porsonal responsibility of tho 
ministors has disappoarod, ‘Tho cubinob boing wnknown to bho 
law by any distinctive charactor, or spocial xppointimont, doos nob 
draw up*and sign roporls of ils prococdings ; tho sovoroign is nat 
prosent when tho plans of this conclavo aro discussod antl dotor- 
mihod; tho rosulls of tho doliborations avo, howovor, duly com- 
municated. ‘this ousLom of holding cabinol councils withoul tho 
prosenco of tho sovorvign originated from tho fact of Goorgo 1. 
not undorstanding Jinglish, So long as a cabinet ministor doos 
not compromiso himself in any writing undor his signatiuro he is, 
de facto, nob vosponsiblo for his advico. “ During tho roign of 
Williom IIT. tho distinction of tho cabinet from tho privy council, 
and tho oxclusion of tho lattor from all businoss of stato, bocamo 
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more fully osinblishod. This, hdwevor, producod a soriqus_con. 
soquonce as to the responsibility of the advisors of tho crown, and 
ab tho very timfo wlien tho controlling and chastising powor , of 
pariiamont was mos) offectually rocognizod, it was silonily oluded 
by tho concoalment in which tho objoots of its inquiry could wrap 
thomsolvos, ‘Thus, in ihe instanco of a Lronty which tho houso of 
commons might deom mischioyous and dishonourable, tho chan- 
oollor sotling the groat seal to ib would, of course, bo responsible ; 
but it is nob so ovidont that tho first lord of the treasury, or others 
more immediatoly advising the crown on ihe courso of foreign 
policy, could be liable to impeachment with any prospect of suc- 
coss for on act in which their participation could not be legally 
proved.’ 

“T do not moan that ovidenco may not possibly be obtained 
which would affect tho loaders of the cabinet, as in the instances 
of Oxford and Bolingbroke, but, that the cabinet itsolf, having no 
legal oxisionce, and its mombers being suroly noi amenable to 
punishment in their simplo capacity of privy councillors, which 
thoy generally share, in modern timos, with a groat many of their 
advorsarios, there is no tangiblo charactor to which responsibility is 
attached ; nothing except a signature or tho sotling of a seal, from 
which a bad miuislor need not entortain any further approhonsion 
than that of losing his post and roputation.”+ ‘Tho privy council 
is only logally responsible in such casos whore it has authorized a 
despatch 10 which the lord chancollor has rofugod to affix a soal.4, 

TLis not morely tho difficulty of discovoring tho offonding parties, 
by reason of tho socrecy with which the cabinob procoedings aro 
conduoted, which has dono away with ministerial responsibility, 
‘Iwo parliamontary partios have, sinco 1688, divided powor botwoon 
thom, On losing tho majority, the parly in powor rolinquishes 
tho troasury bench, and tho opposition assumes possession ; hence 
the loss of power is not tho rosult of any wrong committed, but 
morely the change of govornmont or opinion, which carries with 
ib tho parliamentary majority. ‘Tho opposing principles of the 
vespoctive parties have, sinco tho revolution, been toned down, 
and, dospito all tho virulenco of party sirifo, never proceed to 
yiclont oxlromitios. Corlain broad liboral principles are rocog- 


* Tallam’s Const, Hist, vi. 186, himself was impeached for having afixed 
+ Bowyor, 180, seal without the inatrumont boing pro- 


T Somers’ Tracts, xi. 276. Somors — perly fillod up ond signed. 
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nizod by both partios, and so long as thoso avo. nob violatod, ono 
parly aoquits tho other of all guilt, In lion of tho capital sentonao 
tho volo of “want of confidonco” has hoon swhstilted, and in- 
sload of tho axo and tho block, tho tomporary disfavour of tho 
imperial parliamont. . 

Hvon in 1742, Rohevt Walpolo had canso to foar an imponoh- 
ment; yot, violontly though tha multitude outside tho housa 
clamom'od for blood, Walpolo’s opponent, Pullonoy, was inclined 
to moroy, and declared, “ho did not wish to dostroy Walpolo’s 
porson, but only his powor.”’ ‘Tho inquiry which had hoon rosolyod 
upon ovonlually fell to tho ground; Pultonoy bocamo Tord Bath, 
and Walpolo, Lord Orford, both awbgiding into tho houso of poors, 
the peaceful arona whore tho volo of want of confionco ia now 
wont to be roverontly rocordod.* 

“Sinco Walpolo’s downfall ih has boon tho prnotioo,” says 
Maonulay, “although not strictly according to tho thoory of our 
constitution, to considor tho loss of office and tho public disnppro- 
bation ag punishmont sufciont for orrors in tho administration 
not imputablo to personal corruption”; Tt cannob he gainsnid. 
that violent acts against individual rights can no longor occur 
ag thoy did undor tho Stuarts on tho part of royal minigbors, 
Whothor, as Bowyor contonds, impoachmont of ministors has 
become wholly usoloss is moro than doubtful, for many Mnglishmon 
have long thought othorwiso, ox, who proviously was so cagor 
for the impoachmont of ILastings, on tho (3th of April, 1806, alylod 
an impeachmont “a olwmey contrivance.” 

Not only has tho impoachmont of ministorg, bub alao all 
offoolive control ovor tho transactions of curtain dopartmonta boon. 
dostvoyod by moans of party governmont.  Parliamont, which 
dologatos its authority to minislova, is ablo, whon thoy ava no 
longor found fitting instrnmonts, to roooivo thom back into ibs 
bosom, all procoodings which might have hoon (akon aginsl 
ministor boing theroby preyoniod, So long as a ministor has the 


#* Mahon, iti, 

+ Macaulay, Ussays, i, on Mallam's 
Const, ist, In tho profaco {0 hia Letéors, 
Trnina gays: * Our ministers and magia- 
trates have, in reality, litte spunishmont 
lo fenr, and fow diffieultios lo contond with 
boyond tho cousuro of the press and tho 
spirit of resistanco which it oxoilos among 
the people. Whils this consorial powor 
is maintained, both minialer and magis- 


frato aro compolled, in almost ovory in 
atanoo, {0 choogo bolwoon thoir duly and 
thoir ropntation. A. dilomimn of thia kind 
wall not, indeed, work a miracle on his 
hemi, but if will assuredly operate in 
some degroo upon his eonduel Ab all 
evonts, theso are not limos to admit of 
any volaxntion in the little discipline wo 
hayo left.” 
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majority of tho house in lus fhvour, ib protools bim fromn all eulpa- 
bilily ; if a ministry is ovorthrown, all its provious official doings 
avo, according to Sir Robort Pocl’s thoory, buried in oblivion 
“for,” contends that statosman, “it ig not parliamontary usnge for 
iinistors who command a considerable majority in tho houso, 
who havo accoss 10 all tho scorets of offico, it is nob customary for 
thom to omploy all their political powor in condomming tho policy 
of thoir oppononts.”* ITonco, wo imay apprehond of how little 
momont it really is (as Lord Brougham contends), that ‘ ministers 
ave not only responsible for the legality but also for the consti- 
tutional charactor of thoir proceodings.”’+ 

Dospito tho protection which tho “out”? and the “in” play 
affords, despite tho protection rolied on by all partios in tho saving 
principlo of “ Livo, and lot live,” ministers novor coaso sponking 
of this responsibility of thoirs, and vory largo uso thoy make of this 
most meaningloss word,} in order to maintain official scoreoy. 
Let a question bo addrossod to thom upon a matter of foroign 
policy, tho vondy-mado doclaration is ab once hoard: “ Thoir 
‘vosponsibility’ provents them from making communications to 
tho honso.” Should parliament ultimatcly obtain tho information, 
and if, as in tho case of the Affghan Bluo-book, ministers aro 
forthwith attacked, tho timely oxplanation is rosorfied to, “that 
il is foolish to rako up old stories,” 

‘To discuss tho valuo or othorwiso of parliamentary govornmont 
ta boside our prosont purpose; wo contont ourselvos wilh aflirm- 
ing that by ils instrumontality Walpolo succeeded in catablishing 
tho Hno of succossion in tho houso of Manovor, a result which, in 
rogard to the assuranco of national froodom cannot be ratod too 
high.§ Although the Duko of Nowoasltlo—of whom Gcorgo ITL, 
had said, that ho was unfitted to bo tho chamborlain of tho most 
insignificant Gorman princo—was for thivty yoars socrotary of atato 
and first lord of the wensury,|| yol undor such a man tho splondid 
gonius of the older Pitt put forth its wondrons powors. Undor 
Pitb and his son, England beeamo nob only tho first naval powor, 


# Tlansavd’s Part, Dobates, 1.50, § “Of politics Walpolo undorstood 
March 1, 1848, nothing ; on ono occasion, when sevoral 
+ Broughan, 136. Jadics inyiled him to tho gaming (blo, 


tS “An anthorily tolls us tho houss ho rephod, “Play md Buroped solinguieh 
wishes to doptive the miniatry of their fo my hrother {Loince,’ ”—Lriedorich des 
responsibility; Uris woull actually be — Crosson Werke, 80. = 

stripping te naked.” —Sat, Lov, March |} Macaulay, Hssays, ii., on Walpole 
28, 1801, and Chathan, 
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but also tho woalthiesé kingdom in tho workl, Undor thoir par- 
Hamontary rule, England, dospito tho dark and foul gpots .in 
hor social foatures, dospito hor proletarian cluss, was an ebodo 
of woll-boing and of civil froodom. Whilo invostigating tho actual 
relations, howovor, tho quostion mainly calling for solution is, low 
for-tho poople of England takes tho lond in controlling tho polioy 
of the realm, or how far tho parliamont prodominatos. ‘ 
Excopting in poriods of gront oxcitomont, as in tho timo of 
the French Rovolution, when oven parliamont itself lont a hand 


to state proscoutions, ministorial powor is rosiviotod in volation to, 


tho national freedom. By tho introduction of tho “cabinet,” tho 
authority of tho secretary of state has, ib must bo ownod, groatly 
increased ;* but, as compared with continontal alatos, such ‘autho- 
rity, in regard to intornal administration is yory limiled. In tho 
mattor of foroign affairs, however parliament may changa tho 
dictators to whom it has confided its foroign policy, tho dictator. 
ship itsolf continues in existonco dospito tho change, og 

Parliamont, as’ with ovory gront assombly, is littlo cnlon- 
lated to vond asundor tho wob of sooret diplomacy, simply from 
tho fuck of its not boing ablo to ontor into tho intricate dotnils 
of diplomatic negotiations, “In ovory othor dopartmont of its 
government} tho nation ingists on boing mado acquaintod with 
tho progross of logislation; in foroign allairs, alono, it submits Lo 
bo led in tho dark. ‘his pornicious aystom of socrecy (which is 
continually assortod, but novor proved, to bo nocossery) sholbors 
tho incompotoncy of diplomatists, rondors Mugland too ofton tho 
victim of foroign frand, and tho unconscious agent of fovoiyn 
tyranny ; and what is, porhaps, tho worst vosult of all, habituatos 
tho peoplo to rogard international laws as compacts to which thoy 
aro nob parlios, and rospocling which thoy havo, thorofore, no 
moral obligations,” 

On the 19th of March, 1861, My, Horsman complainod, in tho 
houso of commons, of tho sccreb procoduro of diplomacy, and 
espocially, that so much businoss of tho govornment was con- 
dueted by way of correspondence. What rosulig from this non. 
acquaintance of tho parliament with foreign policy? Whilo tho 
devotod mombera aro koonly struggling abont a pony in tho 
pound, diplomacy is olaborating schomes, thy consoquoncos 


# Tfollam, Const, ZZis/., iii, + Cox, Brit, Com., 499. 
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_ Wheroof avo stroams of blood, tho draining of the hard oarmnings 
of a tax-paying population | “ Whilo, in tho parish, people are play- 
ing tho niggard ovor a sixponco, the houso of commons are found. 
passing votos with respoct to mattors that havo boon already dono 
outof hand; and, without the troublo of any doliberation whatevet, 
aro muloted in somo £10,000,000 storling, for alittle intorludo that 
has beon playod out during the recess,”* The Persian war, in 
‘1857, was declared, commoncod, and concluded without any com- 
munication whatover having beon made to parliament; whilo ox- 
tonsivo armaments wore fitted out without the house having given 

. its assent to any mensure of the kind, The ministers dofondod 
thomselyos on the ground that they were merely exercising the 

* prerophtive of the crown ;+ but seeing that the crown of England 

is deprived of all porsonal right of government, the prerogativo 

of tho ovown in such case means nothing but the absolutism of tho 
cabinot, ‘Lo affirm that it is merely in tho mattor of forcign 
aflnirg that tho governmont avoids control is a sorry consolation 
to tho goneral public; what, thon, it may bo asked are foreign 
alfairs to an ompiro on which tho sun does not go down, an 
ompire with moro than 180 millions of Asintio subjcots? Havo 
not Manchoster and Birmingham folt tho consequonces of tho 

Indian Mutiny ? and do people fancy that thoy aro advantaged by 

tho fact of tho divoct government of India having been mado ovor 

to a parliamontary conclayvo ? 

Tho act 21 and 22 Viol. o. 106, transforred tho govornmont of 
Inclia to tho minister for India (sco Book ITT, «, iv.), who is now, 
in ronlily, tho absoluto master of tho ompiro ; tho council appointed 
to assis being a moro cipher. Little has boon changod ‘by tho now 
onactmont in rogard to the genoral administration. ‘Tho prosidont 
of tho lato board of control was formerly in all important quostions 
tho tro vogont or king of India, and tho officials of tho Mast 
Indian Govornmont mero puppols—the dotails of administration 
actually depending on tho directors, “My worthy goneral,” 
wroto Sir John Hobhouge to Sir W. Napior, “ your brother scoms 
nob to know that tho ‘scorot committes of the company’ is really 
tho ‘president of tho board of control,’ and, that if ho fools him- 
self aggriovod by any act of the committoo I am responsiblo; tho 


* Buchor, 49. Metcalfe, 164, Tondon, 1850, Mi Roe- 
t Aun. Reg, 1807, 142. buck al tho Mast India Reform Mooting, 
t Selections from the apers of Lord Deo, 17, 1867, 
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second dospatch of tho directors of tho company of which ho so 
much complainad was writton by mysolf* ‘Whilo tho company 
promotod its officials by soniority only, tho board of control noted 
according to tho systom of parliamontary patronage s+ tho highost 
fonotionarios, who could do most: mischiof, wero choson on tho 
score of ministerial party intorosta 5 if thoy malo any mnistako, thoir 
apologists ware at hand to hush tho matior up. Ao long as tha 
Indian government was indopondont of tho ministry tho lattor 
might hopo, by hiding tho dofects of tho Hast Indian adminis. 
tion, to rondo ilsolf somowhat popular, At times tho ministry 
found its advantago in institrling an inquiry; oocasionally, too, a 
parliamontary control was admitiod, and if a fault woro committod 
ib was, as a mattor of courso, tho result of ovor zoal.§ 

Sinco tho timo of Pitt's bill no parliamontary inquiry had 
takon placo,|| ‘Tho court of divoctors gradually subsided into o 
pobly cliquo, which tho ministors froquontly mado nso of, as thoi 
own vondy tools./ Undor tho old systom tho ministry of foroign 
affairs, and tho board of control, invelyed tho possossions of tho 
Bast Indin Gompany in porilous and costly contosts. ‘Tho Ailphan 
war in 1880 was conduotod without tho conourronco of tho Tast 
India Company, and tho policy of tho governmont was oxprossly 
condomnod by tho court of dirootors, Tho budgot of England 
and that of tho company wero xaddlod, notwithstanding, with tho 
charges of a ruinous undortaking, of tho commoncomont whoreof 
no ono in parliament had any mixgiving 

*T oan novor think of any chango in Indian nffniva,? wroto 
Lord Motoalfo, on tho 20th of duno, 1820,+¢ “which would a106 
bo a gradual sinking from bad to worso,” ‘Cho dissolution of tho 
company, and tho comploto transfor of the govornmont tothe orown , 
was pointod oub by tho samo statosman as a transfor of tho govorn~ 
mont to tho parliamentary majorily ; “aif such a rosulb woro arrivod. 
at, ton years furthor valo on tho part of Mngland could sonrecly 
he looked for’: The torriblo rovolt of 1857 ovokod a universal 


* Life of Sir 0. J. Napior, 87. 
Mill, Wist. of India, iy, 657. 
t Tbid., tv. 860, 
Tbtd,, by, 870, 
Thid,, iy, BTL 
§) Zoid, iv, 578. My, Kayo, adminis. 
cae of the Hast India Company, 181, 
1863, 
¥* Col. Sykes in tho house of com- 


mons Muvelt 10, 1861, 
Seleotions from tho Papors of Lovd 
Motealfo, 160. onic i866 a 

44 Motonlfo, 160—164, Wo may 
hbo blown away by a single storm, for wo 
havo not struck root in India; tho woll- 
inolinod nalivea avo indifforont to any 
chango of fovornmont, and in tho north- 
woal provinces thera is sonreely an indi- 
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outory in tho Mnglish press against the company, as being totally 
nnfittod to guide tho intorests of India. Tyeadenhall Sircot was mado 
tho seapogoat, and the India Houso was sacrificed to tho wrath of 
thenation, Disyagli, in tho “Press” of tho 5th of Soptomber, 1857, 
gratuitously affimugd, that tho guilty parties were to be found in 
Downing Stroot, “Downing Stroct” soon after changed hands, 
and Disraoli himgolf, ag ministor, holped to destroy tho company. 
Tho ontiro patronage of tho government of India, in all ita 
branclios, has now been transforred to the cabinet, and the last 
remnant of the powor .of the company has entirely disappeared ; 
tho socrotary of stato has become ‘responsible’? to parliament. 
Pavliamontary control, oven whon parliament has the best inten- 
tions, ia naturally of little avail if the members are nob party 
mon, What do so many railway directors, lawyers, and country 
gontlomon understand about the difficult and complicated relations 
of Indian? Parliament must, consequently, in the matter of 
Indian affnivs, look abowt for guidos, but thoy are not to bo met 
with, cithor amongst tho ministers or amongst the organs of public 
opinion, which are ever so fully informed upon. all questions of tho 
day, anil ovor roady with their advice—not even in the “ Times,” 
which is up to the lovol of every occasion, Tho council, compris- 
ing porsons of oxperionco, of men fully acquainted with India, such 
as Sykos, Lawrenco, Outram, Ellenborough, tho late Lords Dal- 
housio and Ganning, opposed tho bill for the amalgamation of tho 
Mnropoan troops of tho late company with the English army, The 
“'Timos” was, howovor, in favour of this project, and the bill, ag 
a mattor of course, becamo law.* Incapable though parliamont 
is, of provonting mischiof in India, ovon whon bost inspired, 
yot it oan, by moans of tho pressuro which it oxercises upon 
ministers, croato complications, and has alvondy caused much 
havm, Roligious fanaticism has often found partisans in parliament, 
and impollod tho government to favour the ill-directed efforts of 
proselytizors.t 
India can scarcely be ontled old, but tt 


sooms destined to havo only o short 
oxistonco.” 


yidual who does not oxpect advantage 
from a chango,” p. 143.“ Our position 
ia so procarions (hata very small mistako 


might bring about ow oxpulsion, and 
who knows whether eyonts do not thom- 
xolyoa wrgo us on tomialakes? ‘Cho fault 
of this precarious position is, that our 
power docs not repose on xotual strongih, 
ut on mero display. Empires become 
old, decline, and perish, Our ompire in 


* Parl. Rem, 1860, ili, 164, 176, 
201, 211. 

+ Tho minutes of eyidonco of the 
yom 1838, afford n sufficient insight into 
the dangor which tho missionary syatem 
{asthoncondueted) entails, A. few onthusi- 
asts took to preaching publicly in Benaros 
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Sinco tho sanguinary supprossion of tho inmuroolion of 
1857, tho hatrod chorishod by Thiglishmon in India against tho 
natives has naturally dooponod, and throatons to load to fresh 
ontanglomonis. ‘Tho English govornmont has hitherto shown 
sufficiont wisdom to withstand tho offorts that havo boon mado to 
omancipato the Huropeans and Aimoricang in India, ontivoly from 
tho jurisdiction of tho native*—a moasiro in ilsolf caleulated to 
oxompt Emropoans from punishmont, by reason of tho rostrictod 
numbor of European judges, The most onthusiastic adheront of 
tho present form of govornmont in Hngland must admib that tho 
absoluto rulo of a parly cabinet, subjech to froquont changa, is 
unfitted to deal with Indian affiirs, and with tho intovosis of a 
population comprising 180,000,000, and thai parliamont is, of 
cowrso, unablo to control such rule, “ Indian affnirs are, according 
to my ideas of greatness, tho most important of all our concorns,” 
This saying of Chatham’s is still moro truo ab tho progent day, 
On the maintonanco of tho Indien ompiro matorially doponds 
[ngland’s status in tho world. 

Tho fimetions and responsibility of tho cabinol haying boon 
discussed, wo now proccot Lo oxamino tho mannor of its forma 
tion, Whon  minisiry is dofuatod, the quoon, on the advyico of 
the roliring minislor, ordinarily summons tho leador of tho oppo- 
sition, who thoroupon takes stops to form a now onbinet, and 
gonorally asswmos tho oflico of first lord of tho treasury 3 Unrough 
tho lattor tho ministry onbors iuto communication wilh tho sovo- 
roign. Sinco tho aecossion of William LY. tho following havo 
beon ab the hond of tho troasury — 

1880, Warl Groy, 

1884, Viscount Molkourno, 
1884, Duke of ‘Wollington, 
1884, Six Robort Pool, 


1. In Umnitaiy, fifty-four porsons, 


againet tho fnlso voligions, Tord Voign- 
mouth, Lord Munro, Colonol Malcolm, 
and people of that olass, rightly opposod 
thonisolves to tho unconditional admis- 
sion of Europeans, and Gepeoially of mis- 
sionnvies, into Indian, (Wilson, ZZst, of 
Jnd. i, 618.) ‘Lhe number of porsons bay: 
tized, feooralne to the “ Proceodings of 
tho Ohuvch Missionary Sosioty,” is very 
insiguifleant, In tho Punjaub, according 
to tho mesionnry roporia, thoro were con- 
yorled in 1866-7— 


and twonly-flva adults, 

2. In Kangia, tw onty-ono in all, 

3. In Mooltan, nono. 

4, In Peshaw uy, “a fow.” 

On tho 12th of June, 1867, Lord Ellon: 
bovough anid, in tho house of lords. Tf 
tho English woro drivon oul, scareoly a 
dozen sincoro converts would remain 
bohind.” 

¥(C'Thmes,” Noy, 24, 1859. 
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1835, Viscount Melbonrno, 
1841, Sir Robort Pool. | 
1846, Loyd John Russell. 
1852, Harl of Dorby, 

1862, Barl of Aberdoen, 
1855, Viscount Palmerston. 
{858, Warl of Dorby, 

1859, Viscount Palmorston, 

Tho following havo usually a scat in tho cabinct +—The lord 
chancollor, the chancellor of the oxchequor, tho five secretaries of 
slalo (homo, forcign, colonies, war, and India), the first lord of 
tho admirally, presidont of the board of trade, and tho lord privy 
soal, for tho time boing (Juno, 1861) the paymaster-general, post- 
mastor-gonoral, chiof sccrolary for Ivelend, the chancellor of the 
Duchy of Lancastor, and the president of the poor-law board. 
Until 1816 tho commander-in-chiof, likewiso, belonged to the 
cabinot, On ovory change of ministry sixty functionaries, inolud- 
ing tho mombors of tho cabineé, relinquish their posts, accord- 
ing to Lbhoir rospoctive dopartmonts; viz., three junior lords and 
two soorotaries of tho treasury, the junior lords of tho admiralty, 
tho prosidont and secretary of the poor-law board, the attornoy- 
gonoral, golicilor-goneral, judge-advocato, the lord-lioutenant of 
roland, lord-adyooato and solicitor-genoral for Scotland, as well 
ag nll tho higfor cowl functionaries. 

‘Tho cabinel, constilutes, howovor, according to tho good 
plensnro of tho parly chiof who forms it, a widor oy narrowor 
civclo, In 1884 tho Duke of Wollington was first lord of tho 
lroasury, and combined, likowise, in his own porson, tho soyoral 
branglhios of the socrotaryship of stato; the lord chancollor, Lynd- 
‘hist, was his only colleaguo.* 

In tho Aberdeen administration Lansdowno hold office with- 
ou a soot in tho cabinot, The posimastor-goneral, presi- 
dont of tho board of trado, and tho chanccllor of the Duchy 
of Lancaster, had not a soat in tho last cabimet ; wheroas in tho 
prosont ministry, tho roprosentatives of theso departments have a 
sont, All tho members of the cabinet aro privy councillors, and, 
as such, toko tho proscribed oath. very ministry comprisos 
glatesmen who, with rogard to cortain questions of tho day, aro 


# May, Const, 2ist,, i, 128, 


642 THN ENGLISH CONSLTLLUTION, 


filly agrood, and who, in rolation to their professed opinions, haye 
tho oxpactation of receiving suficiont support from the louse of 
commons, Mach ininister abbonds, dlopondoutly, bo the businoss of 
his own dopariment,* On aeoounb of tho tsorgenization of tho 
parly system  opon questions,” in othow words, quostions in rola- 
tion to which overy mombor of tho ininisivy is ab Mborty to 
hold his own individial opinion, have como into fovow, Tord 
Brougham bimnes this in tho rounidost torms,} as thoreby poople 
vonounco fuliilling their duties to tho govornmont while robaining 
tho ndvantagus and profits of powor. Lb ia oxautly in rogard to 
tho mosbimportwnt qnostions that tho ministors, of all Mnglishmon, 
havo no opinion, and this arisog simply from tho fact that ministors 
profor votaining oflico to doing their duty, 

‘Whon « ministry, upon cortuin important quostions, faila to 
Acoure B majority, ib oithor voidros from offico or applies to the 
crown for a dissolution, Occnsionelly, howoyor, ovon important 
quostions are nob trealod as vabinol quostions; thus, i 1719, the 
ininisiey did nob votive, though tha Poorngo Bil, which it had 
introdnood, was rojeotod by a majority of 269 ageinsb 177, ‘Wal. 
polo attomptod, thongh wusuccosslilly, to rolain ofico in 1742, 
with a majority of ono. Vitt who, in 1784, had tho king and 
country with him, withstood five revolutions of tho commons, 
which. woro passod ab first by a majority of 160, ‘Cho commons 
doclevod the continuanco of his ministry wiconstitutional, ag ho hut 
not tho confidanco of tho hougo, and froquontly applied tu Uo crown, 
by way of addvoss, to dismiss tho miuistor, bub without snoposs, 
From. tho 12th of Jamunry to tho Ist of March, tho oppustlion 
dwvindlod from 160 down to ono-—of courgo, Ly inomys of the woll 
Imown oxpodiont.f ‘By tho dissolution of pavliauwnt in 18d wo 
poworful majority was voiurnod agninst the Molbourno eabinod ; 
ait amondmont to tho addvoss by tho opposition, having Deon 
adoptod in tho lords by a majority of seventy-two, aud in tho 
commons by a majorily of ninety-one, Although tho moubors 
of that minisiry woro porsonally aveoptnblo to tho quoon, sho 
thus oxprossod horself: yor inclinod to esteom tho advive of 
my parliament, I shall ub onoo give attontion to tho formation of 
& now govornment,” 

By ronson of tho aobual bronk-up of partios it frequontly 
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occurs thet ministries, notwithstanding repontod discomfituros, 
continue in offico walil a direct vote of want of confidence turns 
thom out, Thus, in tho -yoar 1851, tho Russell cabinet was con- 
tinually in © minority; in consequence of Locke King’s.motion 
on electoral roform, it résigned, but ag a now ministry could not 
be formed, the provious administration was, in a short timo, 
roinstallod, and romainod in powor until Lord Palmerston, with 
tho aid of tho torios, succeodod in overthrowing it in 1852, The 
Dorby administration (1858-9) only govorned by the sufforance of 
tho majority. On a dissolution and new election, it was displaced, 
not on account of any unacceptable proceduro, for the cabinet had 
thoroughly accommodated itsclf with the majority, but simply 
because the ministry did not belong to the party of the majority. 
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Parly Syatom,—Its Value oy othorwise,—‘ho wholo Nation awayod by Party Syatom— 
‘Mrinal of Queon Caroline. —-Walpole's Impoachmont.—Cavatiors nnd Rowndhonds, 
—" Adévossors” and  Abhorrors,”—" Whigs and Tovios”’—Difforoneo of Prin 
oiploa,—Domooraoy of tho Jnoobitos.—** Itnnoyerian" Lories,—-Ropublican Whigs. 
—Opposition againet Walpole—Partios from 1762 to 1780.—Propondoranee of 
tho Novica sinco 1789.—Tho Whigs and tho Roform Bill,—~Lho ‘Lories supportors 
of tho Policy of tho Puritans.—Sir Robert Pool,—Pratootionista,—DPoolitos,—- 
 Palmorstonian Whigs,”—Racionl Aristocrats —Bonthamilos.—IIume's Little 
Chavlor.—Manchostor Pariy,—'ho Trish Brigado,—Charlism,—Public Opinion, 
—Want of rchnblo Tnformation.—Altornnting Mnfluenco of tho Tross nd “ Publio 
Opinion.”—Lho “Limes }" Its Behaviour in tho Matto of (ho Now Voor Law ; 
Its Supromnoy,—Larliamontariam Foopardiod by “ Public Opinion.” 


AS a congaquonco of parlinmonlary govornmont thoro oxisl oxcln- 
sivo groups or sols, which aro always slriving for tho possogsion 
of tho treasury bench. Bofore tho harmony of parliamontarism 
was disturbed by tho Reform Bill, two gront parties only woro 
(akon account of, tho “whigs? and tho “tories”? ‘Tho valuo or 
othorwiso of such parly syatom has boon abundantly controvorlod, 
Parliamontary govornmont would acom to sland in sioad of fixed 
partios ; ab all-ovonls, from this stund-point, Burko,* Russoll, 
and Brougham aro right, whon treating of tho party systom, and 
yob tho dofocts of parliamontary rulo cannot bo gainanid, Mor no 
ono will contond thab ik is’ tho best concoivablo systom which 
involves tho rosignation of compotont and incompetont oxorntive 
officers togother, an ablo chanvollor of the oxvhoquor with an 
incompelont posbmaslor-goneral, a loarnod and upright lord chan. 
collor with an jinsuccosstul lore or colonial secretary,” Tévon 
Brougham, who, with a corlain sir of royignation, deems parlia- 
mentary rulo a matlor of necessity, dopicls ils consoquonces in 
tho most striking colours ; tho gamo which fulls a saerifico to parly 
ao tho noblest principlos, tho nation is deluded, and ils aristo- 


* ©Tho boat patiiots in tho greatosL monty nor do I know any ollver capablo 
ecommonwealths have always commondod — of forming flmor, dearer, more pleasing, 
and promoted such conncotions, “Idem moro honourable, and moro ‘virtuous 
sonlire de xopublich” was with thom a “habitudes,”--Burke, 
prinofpal ground of friondship and atlaohe, wf Cox, 122, 423, 
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oratis mastors ascribo to ib thotrown opinions, Tho nation itself 
is nothing but a doy and a tool of tho aristocvacy.* 

Party systom porvados tho wholo English nation, and-mani- 
fogts itself either by nu adhorence Lo a cortain set of principles or 
porsona, or to both, Parly spirit is oyor alive upon all occasions ; 
people who stylo thomsolvos ‘ independont” usually declaim, so 
violontly against partios, that ono may parcoive how thoroughly 
party spivil is ombodiod in Englishtnon, sinco if ovei gives a parly 
‘colour and tone {o wonld-bo noutrals, Party spirit warps all 
judgmont, it dissolves old conncctions, and combines tho most 
hetorogonoous clomenis. ‘Tho “'Timos” truly said in 1854— If 
tho whigs had not boon in offico in 1848, Lord John Russell would 
havo doclaimed on Penenden Iocath to excited mobs, and Mr, 
Tufnell would havo pelted the windows in Trafalgar Square.” 
‘Can any ono be go blind,” says Brougham, “ as to believe that, 
if Burko and Fox had been miuisters of George IIT. they would 
rathor havo resigned than make an atfompt to subduc Amorica ?”” 
“No,” says Junius; “My, Pitt and Lord Camden woro to bo iho 
patrons of America, becauso they were in tho opposition,” 

Pavty spirit avails itsolf of overy possiblo expedient ; thus, tho 
whigs attempted to got into offico by means of tho trial of Queen 
Carolino; Cobbott, tho demagogne, laboured for tho queen in 
tho interest of the radicals, in ordoy to proyonl any compromixo 
boing offoctod betwoon her and tho king, and his endeavours woro 
orownod with suecoss.t While Goorgo IV. was still Princo of 
Walos and a whig, Hldon, Poroival, and Canning woro tho frionils 
of tho Princess of Wales ; but whon tho rogont lot tho tories into 
oflico, Tidon and Percival foll away in thoir dovotion, and wore 
anxious Lo havo nothing thoro-to do with hor§ Whon Lord Mel- 
bourne was promigr, cortain oxclusive tories, in ordgy to drive him 
from office, induced'a Mr, Norton to bring an action against tho 
ministor for criminal convorsation|| which it was Rllogod he had 
had with Mrs. Norton, When it was sought to iinpeach Walpole, 
a bill of indomnity to witnosses, or, in-plain words, a bill to reward 
all who might givo ovidonco, true or false, against tho Harl of 
Orford, passed tho commons, but was rojocted by the lords.{ 


* Cox 122, 123, }} A Loltor fo tho Quoon hy Mrs 

+ Brougham, Const., 875, Norton, 65, 66, 
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Hyon ab the pronont day thore are finrily alliances of whiga 
ant tories, who romain ‘tha chiof actors in tho political drama, 
although scoreoly reprosonting principles, bul porsona only 5 & 
timo may come, howover, whon tho porsons may again voprosont 
tho loading principlos of tho respective party. Cavaliors,? and 
© Roundhunds,” sorved to mark oul tho partios in the Long 
Parliament, and tho givil war, Ab the lime of tho Mxchision Bill 
people first begin Co spoal of  Addrossors,” tho supportors of tho 
Mxolusion Bill, and « Abhorrors,” tho royalist potitioners againsl 
tho bill ‘Very soon, howovor, tho lwo partios oxchangod theso 
for tho classic “whig” aud “ tory,” which, in thoir application 
to Hinglish factions, woro firsb hoard of in 1679. “ Whig’? was 
lakon from a mixod drink which tho Scottish Covenantors drank 
in their wanderings, composed of wator and sour milk, and called 
‘whig,? or “whey? "Lory wus tho name of an Trish 
“ yobbor,” | who, during tho civil wax, robbed and plundered on 
ovory hand, profossing {o bo in arms for the maintonanco of tho 
royal causo. “ Whig and Tory,” says an Mnglish writor, “wore 
two good, usoftil, and simplo designations ; thoy wove moro namos, 
and, in fact, honourably acquired, as the partios did not adopt 
thom avbilrarily, bul their oppononts hud imposed thom,”§ In 
times of quiot and modoration fixed political principles do not lio at 
tho root of party distinction, Only at difforoit poriods havo tho 
rospoctive fumily alliances becomo supportors of cortain’ marked 
eqnostions of tho day,|| 2 ‘ : 

* ‘Mahon maintaing{ that tho dilforonco bélwon whig and Cory, 
consisted in this, that {oriea wore alvaid of popula outory, tho 
whigs, on tho’ olhor hand, of tho encroachments of royal powor. 
Now-n-days tho whigs assuredly hate no snch foar, and jn tho 
18th contury torios have actod. froquontly as moro domagoguos ; 

* whoroas, in tho prosont contury, they havo offen based thoir 

_ volianco on tho wotking classes, The contrast has boon rightly, 
bocauso nogativoly, indicated by Hallam,** according to whom “ a 


aos 


+ 
sido; just agin tho caso of the history of 
+ Ulnllam, Const, Zfsé., ti. BOB. tho Plantagenots, tho ‘adors, and tho 

D'Teraoli, Curior, of Lit, Stunts, Nothing ig moro inconsistont 
: Orquhaxt; Familiar Words, 180. betes lath than to lay these prineiplos as 
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I Brougham.— Cho history of tho — the foundations of tho diaputoa.”” Lhis 
Jppls porfostly té tho chief epochs of 
pavliamontary govouunant aineo L746, 
‘| Mahon, i. 
#4 Tiallam, ©, 22, tii, Too, 


“Huglish party eyetom is nothing more 
than the history, of coriain great, people 
and powarful- fomilios, who atrivo jor 
power aid position on tho one sido, and 
of n faw others as opponents on the othor 
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favourer of unlimited monarchy was not a tory, noithor was 
vopublican a whig;”’ and whilo to tho tory tho constitution, 
inasmuch ag it was tho constitution, was an ultimate point, boyond 
which ho noyor looked, and beyond which he thought il alto- 
gothor impossiblo to swerve, a whig deomod all forms of govorn- 
mont subordinate to tho public good, and thereforo liable to 
chango when they should- ceaso to promote that object. “It has 
been common to speak of the whigs as an atistooratical faction, 
Doubiloss the majority of tho peerage, from the Reyolution down- 
wards io tho doath of Georgo IL, woro of that donomination ; 
but this is morely an instance whorei the party aid the prificiplo 
avo to bo distinguished.”* In their principles the whigs wero 
often vory radical, and in the 18th century wholly republican ; but 
in rogard to tho division of parliamentary spoil, they have always 
been moro exclusive than tho tories. 

Whilo the whigs under William IIT, learned moderation in 
offic’, the tories found it convenient to affect tho language of 
liborty, as they wore in opposition, The resistanco which Jamos 
TI. met with in regard to his worst acts was always move respoct- 
ful than William ITI. encountored, during tho days of his power 
from his own dependants, or even from the Jacobites. Tow 
thoroughly the earlier principles of the parties wero at that period 
displacetl, is apparont from the fact that under Anne and Georgo 
L. the whigs wore for “septennial,” the tories for “triennial” par. 
liamonts; tho whigs for protectivo tariffs, the tories for frao trado ; 
‘tho whigs for standing. armies, the tories against thom, and fory 
tho maintonando of tho militia, The'whigs wore tho most violont 
“no Popery” men; tho tories had no objoction to an nllianco 
with ,tho Jacobinical Catholies;+ finally, tho tories were for all 
possiblg-rolronchm enti, ag woll a8 against rotten boronghs,} which 
at that timo wero mainly in tho hands of tho whig aristocrats, . 
Under William IIT, and Anno the modorate tories rallied tg the 
Revolution, inasmuclt as, true to their theory of paisivo obedience, * 
they contended that in tho year 1688 they had ‘not offered any 
resistance. ‘A clergyman named Sachovorell was impoachod in 
tho roign of Anne, nof for impugning what was done,at the Revo- 
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lution, which ho affoctod lo vindicato, but for maintaining that tt 
was nob a caso for rosistmea Lo the supromo power, and conso- 
quontly no excoplion to his tenet of passive obodionco. Tho 
managers of tha lower house proved that al that period resistence 
had boon offered, is ‘tory counsel declared, “ thub rasistanco to 
tho supromo powor was, iidood, ubtorly illogal on any protonco 
whetovor, but that tho suprome powor in this kingdlom was tho 
logislatiwe and nol tho king, and that tho resolution tok offoot 
hy tho coneurrongy of tho lords and oommons.* In like mannor 
tho whigs, undor Fox and Shoridan, supporlod the right of the 
Princo of Walos to tho rogoncy; William Pill, who ovontually 
bocamo tho leador of tho torios, and congorvative roprosontativo 
of corporato’rights, contonded for tho absoluto powor of putin 
mont alono lo chooso tho rogonl, withoul tho king having’ con- 
sontod 10 ® rogoncy law, 

Aftor Marlborongl’s downfall tho uppor house romainod whig, 
tho lower honso was thoroughly tory, almost dacobilo. “ho 
Jacobites, or supportors of tho Stuarts, utlorod, both in parliamont 
and through tho pross, vory domocratio langimge, dohngon, who 
was & Jacobite, doclaimed, liko a thorough republican, against 
pensioners, finctionarics, armics, budgels, taxes, and oxciso. ‘The 
Jacobilos gonorally oppoxed tho oxorcise of tho royal prorogutivo. 
hoy woro in favour of tho crown, bub for tho crown upon the 
vighb head} ‘heir domocratio opposition had, howovor, a still 
doopor imporlance, inasmuch as thoy, as conservatives, contondocl 
for tho maintonanco of tho carlior mmivipal liborly, Tories who 
woro in favour of tho ILougo- of Tenover, woro Lormod, by way of 
distinguishing thom: from tho Jnacobiles, “ [anayorian torios.” 
To tho tory party, ‘wndur tho fist two Gorges, bolongod tho 
groator part of tho counley gontlomon. and “fumors ; tho whigs 
wore supported by most of tho great familioa, and the intolligont 
middle class,| Sinco,1767 tho tories have beon wou over to tho 
Honovorian dynasty, eapocially through Pitt’a splondid adminis 
twation. 

Tlow liitle the whig aristoorats in tho (8th contury wor 


: 
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inolinoil to monarchy may bo pathored from “ Walpolo’s Mo« 
moirs,"* Tle himself supported the poneoful republicans, who 
havo no objection if the spectro of » monarchy, like Banquo’s 
ghost, take possession of the omply throne, provided tho cravor 
aftor honours, tho murderer, tho tyrant, do nob strive for it; who, 
in a word, allow tho name of king to be uscd, but oxcluda tha 
ronlily of aking, otc. Tho phantom of a republic was, howover, 
so littlo awe-inspiring, that tho first two Georgos wero right in 
proforring a ropublican to an individual who oxalted thoir pro- 
rogativo oyormuch, became, subsequently, a tory, and who har- 
houred doubts as to tho lawfal origin of thoir power.t 

TMorace Walpole, dospite his opinions, hold high offices of state, 


although it was generally known that he had suspended at tho j 


hoad of his bod a copy of the sontence by which Charles I. was 
condomned to death, wilh tho inscription, “ Major Charta.” Lord 
Strange, another whig aristocrat, maintained, in the parliamont of 
1768, “that it was a principle of the constitution that parliament 
and tho pooplo could judge the king.” Tho tories, who for 
seventy yoars were almost continually in opposition, became, during 
thet pohtical soclusion, tho representatives of popular prejudices. 
‘Lhoy firmly bolieved that all fundholdors were Jews, opposed thoir 
naturalization, and raisod an oulcry against tho introduction of 
tho Grogorian calendar,§ 

Tho nuclous of tho opposition against Walpole consisted 
mainly of Jacobitos, modorate tories, whig “ patriots,” by their 
cnemios styled 4 placo-hunters,” and finally, of the younger 
whigs (“the boys”), who ‘had very ropublican tondencios, Aflor 
Walpolo’s downfall tho oxtromo whigs and totios domandod at tho 
same timo the nomination of tho highor finctionarios by the pav- 
liamont, tho abolition of the standing army, and triennial parlia- 
mounts; thas difficult had it become to discover any marked 
distinction belwoon whig and tory shades of opinion, 

On the accossion of Gaargo ITT. tho main points of difference 
botwoon whigs and torios entivoly disappeared.|| ‘Tho torios still 
constituted but a small séction ;{[ among tlie whigs, who woro split 


* Walpole's Memoirs, i. 121. 

+ Macaulay “Nothing was 80 dis- 
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§ Jn Hogmth’s capitnl picture of 
“Coing to tho, Poll,” we notice tho 


bomois of the aics “No Jows!” and 
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up into sovoral small partios, wo first happon upon “ tho king's 
‘friends? ‘In tho interval botwoon Buto’s and North’s adininiy~ 
tration, thogo wore nob by any means friends of tho ministors 5 thoy 
distinguishod thomsclvos by a special vonoration for tho royal 
powor, and by marked confidence in tho porsonal charactor of tho 
king. ‘Tho othor small soctions into which tho whigs of 1767 wore 
diyidod, and which carried on violonb private fouds, followed. tho 
standard of Rockingham, Bodlord, Pill, oy Gronvillos® As almost 
all tho nominations to tho uppor houso down to tho timo of tho 
Fronch Rovolution fell to the whigs, this parly could rockon upon 
a safo majority in tho lords, and likowiso rulod tho commons. 

Tho Fronch Revolution complotoly changed the rolations of tho 
two partios; Pill, in opposition to tho domoeratic innovators, alliod 
himself with the tory landed aristocracy, and tho tovios’ party, 
which, in opposition to tho Rovolution, again bovamo consorvativo, 
and incroasod in powor through tho prossuro of ovonts.f ‘Tho 
rogency and tho violory over Napolvon fayourod tho firthor dove- 
lopment of the torios,| wnlil, in tho reign of Goorgo IV,, this 
groat party broke up, by declaring, undor Unnuing, against tho 
holy allianco; and, mdor Pool and Wollington, in favour of 
Catholio omancipation, 

Tho Reform Bill was carriod by tho whigs against a houso of 
lords which, in tho lapse of forty yonrs, had bocome thoroughly 
tory.§ ‘Tho whigs at that poriod succoeded in obtaining office, 
nob by moans of a /parliamontary viclory, bul undor tho prossure 
of ovonts, Yow thoroughly tho torios havo abandoned their 
thoorios as supporters of logitimist prolonsions is shown by Sir 
Robort Inglia’s spotch in tho dobato on tho Roform Bill:—T 
maintain,” ho said, “that tho old tory party avo the ropresenta+ 
tivos and successors of tho groat mon of the Rovolution, for [ ant 
not awaro of any doolrines hold by thom which aro not now hold 
by the tories,” || Since the Reform Bill tho whigs alyle thomsolves 
“Uberals,” tho tories, “ consorvatives,”” ‘The opposing principles, 
in consequonco of Sir Roborb Pool’s roforms, aro not substantial 
differencds ;' tho great consorvativo party, aflor holding topothor 
for four years, aplit up whon Pool, in 1846, with io holp of tho 
whigs and ratlioals, and tho support of tho middlo classos ontsido 
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tho houso, carviod tho bill for thé abolition of the corn-tax, A 
portion of tho torios rallied under a now banner, as “ protection- 
jala ;”? Disraoli and Stanloy (Lord Dorby) romaining true to cach 
othor, On tho downfall of the Dorby administration in 1852, 2 
Now position was assumod by tho tories, and “protection” was 
sholyed, Sooing that a tory minisiry abolished the properly qua- 
lifteation for mombors of the.Hotse of commona, and tho Wast India 
Company, ond considering {iat Disracli, the many-mindod, has 
becomo tho leader of tho tories, thero is little cause 10 speale of 
oithor “ consorvativo,” or of “liberal.” Parties are now as dovoid 
of moasuvos and objects as undeb George IIL, prior to the Revolution 
of 1789 ; forsign politics at most crealing some slight distinction 
botween tories and Palmerstonians. ‘Lhe opposition still endures, 
howevor, amongst thé several classes of society ; country gentle. 
mon and furmors aro mainly tories, whereas the old whig families 
rally round the Russell and Palmerstonian flag, 

From the tories somo fifty talented men separated, together 
wilh Sir Robort Poel, and, upon his death, receivod tho sobriquet 
of “ Poolites ;” thoy ave utilitarians in the Benthamistic sense, aro 
much inclinod to continental bureaucracy, and have become gra- 
dually morgod in tho whig party. The bulk of the latter party 
is now led by a man who did not originally belong to it; this fact 
has also materially contributed to the decomposition of a party 
which, oqnally with that of the tories, has only served to show tho 
stagnation of public lifo in Wngland. 

Thoro has not boon a republican party in Hngland sinco 1688 ; 
Quring tho voign of Anno, a fow extroma dissentors and, subso- 
quonily, a fow dislinguished aristocrats, wore probably imbued with 
ropublican inclinations. ‘The word “ radical” was first mado use of 
by Pitt, in 1798, whon ho voproached the opposition with wishing 
to withhold all taxos until a “ratical reform” of parliament was 
brought about. ‘Tho radicals of that timo reckoned amongst thom 
mon of thohighest rank, as, for instance, the Duko of Norfolk, who, 
in 1798, on occasion of Fox’s birthday, drank, “ to tho health of our 
sovereign and the majosty of the peoplo.” In conjunction with theso 
arislooralic vadicals, corlain popular domagogues advocated tho 
principles of the Fvonch Revolution and Paino’s Declaration of the 
Rights of Man. In 1806 Six Francis Burdett and Lord Cochrane 
dubbed thomselvos “indepondents.” Thoir leading principle was 
te hold noithor with whigs nor tories, Major Cartwright who, from 
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tho commoncemont of the American war down bo 1820, hatblod for 
imiverstl sulfrago, Look his stimd on the old Muglish constibution, as 
it existod prior bo the voign of Henry VI. Bortinn and Romilly 
reprosentod French democracy, while Ricardo was the havbingor of 
tho Manghostor school, Tho Reform Bill did nob satisly the domo. 
cralie principlos adyocatod by the radicals, and Timo sot up tho 
xo-gollod Lith Chantor, which asks for housoholdl suffyapo, trionnial 
parliamonts, equal olostoral districts, and tho ballob From the 
radical party has issued, since tho Anti-corn Law Teague, tho 
Manchostor school,” tho ombodimont of Bonthan’s utilitarian 
thoories. Tt advooatos tho purely oxtornal inborests of tho stato: 
ils purposo is Lo maintain within tho conntry a mechanienl golf 
government, based on clection, bub oporating with o strongly 
buroaueratic charactor; and beyond tho rango of the kingdom, to 
pursuo viows puroly utilitarian, such as a one-sided, caleulating 
morehant might doom oxpodiont in tho mater of foreign poliey.# 
AT. tho highor aims of tho state, apart from the purely wtniinistrn. 
tive, avo disavowed by this parly, which is ospecially wrwilling' to 
rvocognizo tho high historical position of tho alate, In the ovont 
of tho dissolution of the older partios, ib is ine position to koop 
tho two gredb partios in check, Mr, Milnor Gibson has already 
forved wi entrance into tho cabinet, Radicals, like Lovsman, 
Roebuck, ote., do nob bolong to tho Manghastor school, bub are 
to bo rogarded as isolatod politicians, rather than party mon. 

Tf tho Manchester mon and the other radicals have already 
succeoded in disorgunizing parlinnentary govornmont, and in 
unsobtling majoritios, still move havo the Lrish Catholios tho pawor 
of toning tho scale on overy tnportant quostion, Mombors 
luo seats in priamont,” suys Nowdogatlo, “who, judging by 
theiv umnes, aro sont from Trish constituencios, bub are, in fact 
clostudl by a priosthood which, in turn, is tho agent of a foroign 
powor ; sooner or Intor tho houso will havo to adopt now forms of 
procedure corresponding with the now clements.? Lord Abordeon 


# Vho Manchistar suhool recks tho 
‘yeduotion of armamonta, ooonomy in the 
ulfuiniatration of government; tho 10+ 
poal of indivect tuxution, in order to 
rdlisve tho working clneacs from tho 
heavy burthons which thoy havo loo 
Jong borna; the oxtonsion of the fran- 
chigo, non-intervoution In tho alfairs and 
disputos of other nationa, and, ne 0 con- 


Soquonce thereupon, the maintenanes of 
Peaes, i dotormmes tlio worth of 1 
govormmout, not by ily oxtravaganes, tho 
pomp which tho sovercign is ennbled to 
maintain, or by ils splondid molitary 
pagennta, but by the comfort, protection, 
anc inatovial prospority which its mena- 
sures affard to the judividunl monbors 
of the community,—Lp. 
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was tho first lo givo offico to mombors of “ tho Irish brigade,” 
Although ils influence, from tho absonco of a compotont leader, 
is doclining from year to your, it is, withal, an olomont which, in all 
political combinations, must bo hold in account.* Ono thing can- 
nob be gainguid, tho poriod of great majoritios has tomporarily gono 
hy, and, coincidently, tho period of sottlod parly-principlos, Honco 
porliamentary govornmont hag entered into new phases, which 
from thoir undofined naturo cannot adequately bo appreciated. 

A considerablo party has avison wholly outside tho par- 
Namont, who call thomselves “ chartists,” that.is, thoy demand 
& new charltor, or thorough re-organization of tho lowor houso, 
For tho timo boing, this body appears wenk and harmless enough, 
bul in periods of excitoment may become of groat weight and 
influence. ‘Tho word’ chartism” was first mado uso of in the 
Annual Register of 1888, Tho “ charlists” havo sprung from tho 
democrats of 1798, and the radicals of 1885,+ ‘The five points of 
tho People’s Charter} demand-—manhood suffrage ; annual parlia- 
ments; volo by ballot; remunoration of members; and the abo- 
lition of the property qualification, ‘The last-montioned point has 
boon carried by tho inslzumentality of tho tories, But, considor- 
ing thal the moro important enactments in favour of the working. 
classos havo been passed by tho torios, despite tho opposition of 
tho whigs and radicals, and that many tories are to be found 
advocating the anciont ordor of things in rogard to tho parlia- 
niont, and affecting a democratic tone and language, it can 
seurcoly bo wondered. at that their patronago should occasion- 
ully uve beon extonded to tho doctrines contonded for by 
tho chartisis.§ ‘Tho lattor aro only to a certain oxtent revolu- 
tionary, impressed as they aro with the idea that thoy reprosont 
lristovical vights, as in truth thoy do, A greab portion of the 
English working-classos base their relianco upon tho tories, whoso 
atrongth is mainly contorod in tho gontry, rather than upon tho 
wriglooratic whigs and radicals.|| In liko manner the working- 


x 


* "Tho 108 Irich mombors, as thoy 
aro particularly disposed to nnito in do- 
fenco of thoiy particulary objects and 
interosts, often have a detormining voieo, 
nnd arg ablo to exercise great control.’— 
Bowyer, 41. 

+ Mngol, Lage der arbettonden Classen 
in Bugland, 276. 


t Engol, Lage der ardeiteliden Olasson, 
in England, 297. 

§ Ibid, 278. 

} On comparing tho principles of 
young England with thoso of the chayt- 
iste, no very staring contrast will bo 
found, the forcign afthiva committess” 
havo beon ieeruled anainly from the 
yanks of the old charlists. 
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olassos of Bugland avo moro monarehical then tho iniddlo clagsos. 
Ié may bo takon for grantod that if JIumo’s Mittlo Ohavtor would 
shako parliamontary govornmont to its contro, chartism wonld 
ruin it wholly. Univorsal swlfrago onco ostublishod in Nugland, 
a disastrots roaction in feyour of tho royal prorogative would 
forthwith'bo inaugurated, . ie 

Lord Brougham is of opinion that tho nation ia omanoipaling 
itsolf gradually from tho supromacy of partion, ‘This is so fiw tino 
as that the bulk of tho nation doos nob portain to any more fanily 
connection, ‘and honco, howevor carnostly tb may alopt party 
viowa, is over lisblo to oscillation, ‘ho bull of tho nation sup- 
porting, as tho caso may bo, oithor the whigs or tho tories, con- 
atitutos, togothor with tho increasing powor of tho pross and 
the othor means of publicity, tho so-called “publi opinion,” 
which, in political works of a higher rungo, is now rogurded ad 
a political ‘factor in tho stato. 

Many an Mnglishman fencies that ho may somo day bo sum- 
moned to govern tho councils of Groat Britain; as, howover, somo 
preliminai'y study is nocdful to manago tho affnirs of an ompiro 
which comprisos 220,000,000 of subjects, tho public requira a 
loador, and find thoiy convoniont: instructor in tho daily papors, 
which are up in overy mattor, ad aro ovor ready with ax opinion, 
whether truo or falso, or half-truo, upon overy possible topic; and 
thus is overy subjoot of tho realm, without tho cost of any pro- 
vious offort, qualified Lo got up his daily share of public opinion,” 
upon Jamaica and Vancouvor’s Island, India and tho Prussian 
oviminal.codo, on Merv Von Schloinitz, and Nana Sahib. a 


¥ Chink of it og wo may, wo must 
neods acknowledge it to ‘boa powor in 


“tho* stato, and, as with ovory politionl 


authority it is, ab timos, just-minded, 
though frequently aplenetio, and, like 
absolulo rulors gonerally, hard lo con- 
trol, ‘ho, opinion advocated by the 
majority is not slways tho (rua ono, 
“Not thia man, but Barabbas!” shouted 
the multitndo of old in Jerusalom. ‘lo 
regard wo thing as unreaconablo simply 
+frdm tho fact of public opinion olumour= 
ing for it would, howover, bo most nn« 
dust. Erasmus wrote lo Ulrich von ITut- 
ton, rogarding Sir Thomas Moro: “No- 
mo minus duoit yulgi jndicioy sod 
rursus nemo minus ab ost a aonsi. com- 
mani.” Granting that * tho yoieo of tho 
people is the voice of God,” assuredly 


{L dogs nok make itself honvd diy by day 
through the medium of tho press. “Sadh 
public opinion as irvesistably oxpresses 
tho conviction of a whole nation, Jing 
manifoated itself occusionnlly of Into 
years; for inataneo, in 1816, on ocone 
sion of tho corn-tax; in 1R64, when it 


urged tho war against Russing and in 


1858, whon, out of love to Louis Napo- 
loon, reoreant ondoavours worse belug 
mado fo subvert tho Inws of tho Sountry, 
‘Tho last two glorious manifestations of 
public opinion, short-lived though thoy 
may havo beon, woro valiantly aohioved 
in direot opposition to tho “Limos,” For 
tho manner in which “ publis opinion” 
is mamtotured, ftacording as occasion 
may sorvo, vido Mr, Kingluko's Znvasion 
Of the Crimea, passin, 


PARTIES AND PUBLIC OPINION, ©” 866 


“Tt is tho habit 6f some porsons, moro ardont than profound, 
to lavish indiscriminate praise on the pross, and to torm its influ 
once, tho influonce’ of knowlodge. It is rathor tho influonco of 
opinion, Lirgo clasgos of men ontertain certain views on matters 
of policy, trado, aud ‘morals. A newspapor supports itself by 
addvossing thoso classes; it brings to light all the knowledge 
yequisito to enforco or illustrate tho views of its supporters; it 
ombodics also tho projudices, the passions, and the soctarien 
bigotwy that belong to-one body of men ongaged in active oppo- 
‘sition to another. It is, thorofore, the organ of opinion; exproas- 
ing ab onco the truths and tho orrors, the good and tho bad of the 
prevalent opinion it represents,””* 

An apparent deference to the opinion of the day, and the 
control of such opinion by means of such outward seeming, has 
over beon the mot Pordre of the londing journal, conformably with 
the principlo of all popular instructors, ‘If tho mountain come 
not to Mahomot, lot Mahomot go to the mountain.” Till tho 16th 
of April, 1884, the “Times” was in favour of tho Now Poor Law ; 
on the 17th of April, 1884, to the wonderment of mihisters, it 
attacked the moasure in most energetic terms; the country jus- 
tices, who were its “ constant vendors,” had declared themselves 
hostilely to tho measure, and “ they were not only the great pro- 
vincial support of the ‘Times’ nowspaper, but composod an 
influence too important to be lightly rogarded, Whatovor might 
bo tho yoason, tho ‘Times’ certainly did, at tho last momont, 
change its mind shout supporting the Now Poor Law. Tho fuot 
of tho suddonnoss of the change, in conneotion with the. tompor 
of the opposition is worth noting, os illustrative of tho character 
of nowspaper support or opposition in our day, ‘Tho aldo which 
tho “Timos? would tako was a chanco pregnant with good and 
evil consequences which will influence tho fate_of whole geneva- 
tions, The hostility has boen so venomous, so unscrupulous, so 
mischieyous in ono direction, and so benoficial in others, so por- 

" tinacious, so vigilant, and so remarkably based upon the aristo- 
cratic error—of confusing all ranks below a certain level—thas it 
could not be passed over in the history of a timo when the prese 
is admitted to be our fourth ostato.”+ 

This nation, more than any other, stands in need of guidance. 


* Bulwer, England and the English, + Miss Martineau, iv, 88. 
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Tho “Timos,” fully undorslanding this, allows Mnglshmon, appa 
vontly, to think for thomsolyes; on which acconnt, and also hy 
ronson of tho largo capita) ab its command, it has drivon almost 
all other journals ont of the fold ~“Wheovor controls the “ Tinos” 
inay bo auvo to control Mngland, unless “public opinion” once 
again oclovates iisolf, in tho lwonty-four honrs, from daily small 
talk to tho high-lovol of tho thnndoror, 

“Tho prosonb promior, the fale promior, and tho ‘Tins,’ 
which govorng both;” thus, briofly, doos tho “ Saturday Roviow” 
sum up tho position, “The continual absonco of all principles 
yanging abovo the movalily of solfishnoss, of lading speculation, 
aud athoistic oxpedionoy ; this it is that wo movb with in tho 
‘Times’ Ibis, howovor, tho housohold divinity and guido of 
most Mnglishmen. Its miill goos morrily avith_ tho wind, and 
grinds tho meal of its own onrichmont for tho moral and intol- 
locinal nurture of Britons. That the meal is achulturated, that tho 
‘Timos’ oxorcises a banofil and condemmrblo inflnonco upon 
tho homes of this land, wo avo ag fully porsuadod as wo aro of our 
own oxistonco.” 

An influonco thus originating out of commorcial mdortakings, 
and which partly roflocta and partly creates opinion, ab timus, 
indood, intontionally distorting or fulsifymp facts must, naturally, 
tond to digorganizo purly systom and pavlinmontary govommmont, 
Uho good inflrenco which tho pross oxercines, and might still 
moro largely oxoreise, in kooptng parliamontary ayeondoney in 
check, should not, howevor, bo ignored, Acts of avbitmy anihe. 
rily, such as tho parliamont indulgod in during: tho last eontury 
agningl individuuls, avo, ab the prosont day, almost impossible, as 
public opinion,” and ils organ, the “'Linos,” offootually control 
tho parlixmont, A stable wd porntanent party governmont, 2 
poworful administration, joalous to uphdld tho honour of Mngland, 
own hardly bo hoped for, however, if conditions aro to obtain like 
thoso which, in 1857, drovo Cobdon, Bright, end Milnor (ibson 
from parliamont, on tho ground of thoi Vhinuso policy, and which, 
in 1859, oqually by mowns of “ public opinion,” and puroly on 

_ decount of their pease principlos, brought them back to parliamond, 
and pul tho troasury bonch within their ronch, Again, in L858, Lord 
VPehnorston, ag tho subvortor of tho liberties of Mngland, end the 
proacoutor of tho rofugoos, was, by aid of Lord Juhu, ignominiously 
oustod ; in L859, in the character of the yond of all opprassod 
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nationalitios, with tho co-operation of tho vory samo Lord John, 
and wdor prossnve of tho solf-samo “ public opinion,” tho ontcast 
of 1858, celebrated his triumphant ontry into Downing Stroet, 
By such rapid changos in tho persons and principlos of hor lead- 
ing mon, by such voorings of popular opinion, Mngland’s influonco 
eaumoft but bo weakonod, and the nation, in tho matter of political 
sontimonts and profossions, can only become moro callous and 
madorializod. ; 


BOOK. VIII. 


ya: 


The Bognl Relations of the British Colonies, 
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CITAPTER I. 


LUROPEAN POSSDSSIONS. 


Powov of Parliamont ovor tho entire Realm,—Appeal to the Privy Council and to tho 
Queen's Bonch,—Kngland and Walos.—Tho Okannol Islands—-Umon with 
Scolfind.—Laws of Scotland.—Stowards and Sheriffk,—Iheland.—Gibraltar— 


Malta.—Iloligoland. - 


‘Tue roalm of Great Britain comprises certain colonial possessions 
which aro no part of the mother-country, but distinct, though 
dopondont dominions, Tho parliament of England, Sootland, 

and Ireland, in conjunction with the sovereign of tho United 
Kingdom, govorns all tho Kuropean possessions, the colonies, 
and the Empiro of India. If the colonies havo any power of 
logislation ib is only to bo rogarded as delegated. Since tho 
parliament gethered painful experience from tho vain and unprofit. 

able ondeavour to impose taxes on America, ithas relinquished aie” 
further atlempt to raise taxes in the colonies, Pavliamont is 
ompowerod, provided it tnke the consoquonces, to intiovate at 
any momont, by means of an act of parliament, upon the manners 
and customs of tho Lindoos. From all the courts, in what pavt 
soovor of tho British roalm, appeal lies to the jurisdiction of tho 
queaxi in council; in certain cases, by certiorart, to the Queen’s 
Bongh, and thonco a further appeal is permissible to tho honse 
‘of lords. 

England, Scotland, and Iveland, constitute “tho Unitod King. 
dom of Great Britain and Troland;” 40 which appertain many 
small dependencies, partly under direct control of parliament, and 
pavtly withdrawn from it, The kingdom of England comprises 
Wales and Borwick-upon-Twoed. The Welsh were subjected to 
tho orown of England in the reign of Edward I.; material altera- 
tions wore then made in thoir laws, especially in the forms of 
their judicial proceedings, bub they still retamed much of thoir 
original polity, ospocially their rule of iuheritance, according to 
which their lands wore equally divided among all the issue male, 
Their provincial immunitios were further abridged by subsoquent 


. 1 


on 
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statutos, By 27 Zon, VILL. 0. 26, ib was onnctod that the do. 
minions of Walos should bo for ovor mniilod to tio kingdom of 
England; that all Wolshmon born should havo tho same libertios 
ag othor king’s subjools; that lands in Wolos shouli bo inhorib. 
able according to tho Wnglish femmes and rnlos of doseont, and 
that tho laws of Mngland and no obhor should ho used in Wales, 
Tho 84 & 85 Tonry VIL. 0. 26, confirming those provisions, 
added furthor regulations, and, divided Wales into twolvo shires, 
Tho statuto 1 Will, LV. 0. 70, abolishod tho jurisdiction of tho 
* Court of Groat Sossions,” and subordinated tho inhabitants of 
the principalily to tho conris nb Wostuinslor, 

Tho Channel Islands, Jorsoy, Guorngoy, Aldlornoy, Sark, and 
thoir appendagos, havo thoir own Norman customary law, called 
“Lo grand coustumior.” It is contondod that the authority of tho 
govoreign is oxercisod only in virtuo of tho anciont claim to tho 
Duehy of Normandy ; and that, thorefore, tho power of logialution is 
vostod in the sovorsign and council, and not in parliamont, Noithor 
parliamont nor council, howovor, intorfero on ordinary oconsions 
with tho intornal rogulations of tho island. ‘Che quoon’s writ ov 
process fom the courts of Wosiminslor is, in ordinary casos, of no 

@orco in those islands; bul hor commission is, Acta of parlia. 
mont havo no forco thorcin unloss tho islands avo particularly 
montionod, or wnloss the acta, by virtuo of an ordor in comndil, 
aro rogisterod on tho records of tho islands, ‘Avory nt of logis 
Jativo authovily by tho parliament ia regarded ag a uaurpation, 

Tivon last year Sir G, Oornowall Lowis declared that the ro- 
lation of tho Channol Lslands to England rosomblod that of Seot« 
land bofore tho wnion, thoroby acknowlodging that porliamontary 
logislation, in regard to tho Channel Islands, is vivinally ox- 
cluded, ‘Tho judicial and oxocntive anthority is oxoroisod by a 
convocation of sovoral bodies, under tho collective dosignation of 
tho Assombly of the Statcs, consisting of native bailiffs, jurata, the 
proourenr-gonoral of tho royal court, tho rectors of tho parishes, 
two conatablos from onch parish, and douzainiors ov yingtainiors, 
“Tho task of raising money to dofray public exponsos, is com- 
mitted to tho “ Statos of Deliboration,” unloss in cases of poowiar 
emergency, Application must, howevor, bo mado to tho sovo- 
reign for permission to carry into offoct tho lovios proposod by 
this convention, Tho yoyal court consists of a bailiff named by 
the crown, and twolyo jurats choson by tho mombers of tho atates, 
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who sorve for life, miless discharged by the sovoraign in council ; 
tho officers of the crown are the procureur, the comptroller, the 
provost, tho groffier, and the crown-serjeant, The legal institu- 
tions avo a mixture of Mnglish with Norman law, precedent, and 
custom, and, in criminal cases, with the Judgmont of tho assessors 
thomsolyes, A'ppeal only lies to the queen in council.* 

Jorsoy has a soparato administwation, consisling of two bodiés, 
one, tho logislative body, called the States ; the other, the judicial, 
eallod the Royal Court, Tho Iatter is composed of a president 
or bailiff of Jersey, appointed by the crown, and twelve judges, 
olocted for life by the people, All heads of families paying 
parochial rates are entitled to vote in the election of a judge, 
and any individual may be made a judge who can obtain as many 
votos as will onsure his election. The legislative body is composed 
of thirty-six momboerg, besides the governor and bailiff, consisting of 
the twelve judges, who, being judgos for life, are legislators for life ; 
the rectors of the twelve parisheg, nominated, with the exception 
of the dean, by tho governor, who are also legislators for life ; and 
the twelve constables elected trionnially by the people. Tho 
crown officers and the viscomte have also soats in the states, and 
may speak, but cannot vote. Thero is no regular session, noP 
fixed times for assembling ; they are convoned, ‘with the consent 
of tho lioutonant-govornor, by the bailiff, whenever he deems 
a meeting necossary to consider certain measures, ‘The states 
originate and pass laws, raiso funds for the public sorvice, and 
appropriate the rovenue, All acis passed by tho statos, if mean 
to continuc in force more than three years, must receive tho royal 
asgont, The governor and licuteuant-governor are appointed by 
the crown; the former holds office during life, and has the 
appointmont of a receiver of the crown revenues. The lieutonant- 
govornor, who is usually a major-genoral in the army, is com- 
mander-in-chief of all the forces and militia in the island. He 
may negative any act passed by the states, and may even withhold 
his consent to their assombling, bub in such aes must give his 
roagons to the home secretary. x 

Tho Isle of Ely was never # county sab although the 
abbots and bishops furmerly possessed jura regalia, The secular 
authority has been taken away and vested in the orown by 6 & 
7 Will. IV. c. 87. 


* Parliamentary Gazettesr, 
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From timo immomorial tho Tele of Man has boon governed hy 
its own laws, mado and oneetod by the theres oslatos: 1. fhe 
sovervign or lord, and his represontative, the govornor; 2. tho 
council; 8, Uho koys. ‘Tho ishuul venked as a separate kingdom 
til 1765, whon the Duke of Athol ayrood to alionate te suvo~ 
yolunty, which was accordingly transforred lo the crown, mul 
aubjoctod to tha regulations of tho British oxcise and custom, 
‘Tho governor, nppointod by the crown, is chincellor ow gfiefa, and 
his consent is necessary to tho passing of ovory lay, ‘lhe council 
consists of tho bishop of tho diocese, tho altornoy-goneral, tho 
recoivor-gonoral, the Lwo doomsters or chiof justices, tho clork of 
the rolls, tho wator-baililf, or judgo-admiral, tho archdeacon, and 
two vicars-goneral, who fro mombors ov officio, Without the 
sinotion of tho majority of this council no law can bo prosontod 
for tho royal approbation — Tho honso of koys, consisting of 
twenty-four principal landed proprietors, who aro regarded. og 
roprosontntives of tho pooplo, possosses powors lepislalive and 
judicial, Vhoy aro in all onses intorpreters of tho common lew, 
whoneo, it is conjoctured, thoy havo tho namo of koys. ‘To thom 
Nos an appoal from tho infurior courts, and from their dovision no 
Appeal ties but to tho sovereign in council, ‘Tho threo ostatos may 
onact, abolish, or yovivo all insular laws, bub thoy must bo con- 
firmod by tho sovorvign, and proclaimod. Busido tho doomater 
courts, and thoso of tho high Dnililfs—tho formor for mattors of 
tho highostimportanco, tho latler embracing actions for Uho smallest 
snums-—thoro aro a court of chancory, o court of exchoquor, a court 
of common law, a manorial or shodding court, a court of genoral 
juil-dolivory twico in tho yea, a court of admivaliy, ond acolo 
siaslical courts, Tho high bailiffs hold courts in oach of tho four 
markot towns, for tho dotormination of all cases undor 40a. ; thoy 
havo, also, hithorto acted as the magistrates of tho towns, in main- 
taining peaco and apprehending offenders. Othor magistrates, 
howovor, have boon rocontly appuintod, with powors similar to 
thoso of jnsticos of peace in Jngland. Manxmon alone aro 
allowed to practiso as agents in tho law courts, ‘The Islo of Man 
is only aubjoct to parliamontary onactmonts whon oxprossly namod 
therein.* 

The kingdom of Scotland, notwithstanding tho union of tho 
crowns on tho accossion of King damos 1, continuo a sopavato 


* Parliamentary Gazetteer, 
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and distinct kingdom, until 1707, when, by tho Act of Union, it 
was declared that tho “kingdoms of England and Scotland should 
ho unitod into one kingdom by the name of Great Britain,” ‘Tho 
northorn kingdom theroby bocame subject to the logislation of 
purliamont, and its courts subject to‘the supromo authority of the 
house of lords. - ‘ho Présbyterian Church, or “ Kirk”? of Scot- 
lund, has vetuinod its indopendont democratic organization; tho 
crown retaining only tho right to grant one-third of the bonelices, 
and. to appoint a lord high commissionor to the goneral assembly 
of the kixk, such office, however, bemg of a purely honorary 
nature. ‘The laws of Scotland have been recognized by the act of 
union, bub are subjoch to modification by parliament; yet with 
this caution; that laws relating to public policy ave alterable at 
‘tho discretion of the parliament; laws relating to private right 
are not to be altorod but for the ovidont utility of the people 
of Scotland, Wvory act of parliament passed since the union, 
applies to Scotland, unloss tho latler has beon oxpressly oxcepted 
theroin, Common law and equity are undor one and the same 
jurisdiction in Scotland; the grand jury does not exist, nor 
is a unanimity of the jury necossary, The authority of the 
shorilf in Scotland is much more oxtensiyo than in Wngland; the 
offico was formorly ofton hereditary, or hold for life. Theyo are, 
furthor, oxempted districts or ‘‘ stowartrics,”’ administered by a 
steward, Sinco tho reign of Gcorge IL. the orown has acquired 
tho right of nominating these functionaries, who hold office during 
hifo, and must be advocates of three yoars’ standing. Since 
9 Goo, IV, o, 29, 9, 22, thoy are slylod “ sheriffs,” 

There is at least ono sheriff court for cach county, the immo- 
diato businosa being conducted beforo tho sherill-substitute ; there 
aro cortain acts, however, both judicial and executive, which 
must bo performed by tho sheriff-principal. By an act passed in 
1855, arvangoments wore mado for grouping the counties into 
districts, and one shoriff-principal sorves for all the counties of 
each district, Justices of peace, appoimtcd under royal commission, 
and magistrates of municipal corporations, have jurisdiction in 
Scotland both in civil and criminal matters ; their authority is, 
howovor, rostrictod within a narrow sphore by tho officiency of 
tho jurisdiction exorcised by the sheriffs, who ave professionally 
traincd and responsible judges. ‘The suprome court in civil 
mattors is the court of session, consisting of thirteon jndgos; they 
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nob in what is called tho “innor? ond tho “outer? hougo, ‘Tho 
lattor is tho conrt of firat instance, whoneo Tiligationa pass to tho 
innor ag to aconrt of roviow. ‘Tivo of tho junior judgon sit in tho 
outor honso, each holding a soparate court, called the court of a 
lord ordinary. ‘Tho innor houbo is apportionod'into tivo divisions, 
onch consisting of four judgos, An ordinary litigation in the 
court.of sossion comos firab before tho lord ordinary, aud may be 
takon for roviow to ono of tho divisions of tho innor house, whore 
a docision is rogardod as a decision of tho court of soasion, ‘ho 
supromo tribunal for mattora oriminal is tho court of juaticiary, 
consisting of fivo of tho judgos of tho court of sossion, ‘Iho 
‘high court of justiciary” sits in Tdinburgh, but olvouit-courts 
of justiciary aro hold, four in Glasgow, and two in tho othor 
civenit districts annually. ‘This court has jurisdiclion in all 
criminal chargos, oxcopt thoso which avo rosorved by statnto for 
summary trial in inforior wibunals, ‘Choro avo points which can 
bo roforred from the cirenit courts to the high court of justiciary, 
‘Tho head of this court is tho lord justice-gonoral, who acts also 
as presidont of tho court of scssion.* 

‘TH 88 Hon, VIII, Trcland was only a lordship of tho crown, 
‘he anciont national or Brohon law was ovorborno by tho English 
law so early ag tho timo of tho Plantagonots, King Jol in said 
to havo ordainod that Tvolaud should be govornod by tho luvs 
of England, but to this ordinanco tho natives woro indiaposod to 
conform, and still clung to thoir anoiont Brohon Jaw, which was 
only formally sbolishod in a parlinnont holdon ab ‘Kitkonny, 
40 Bdw, 11, Tho original mothod of passing siaintos in Lroland 
was nearly the eamo as in England, tho chiof govornor holding 
patliamonts at his pleasuro, which onactod such lawa ani imposed 
such taxos as might bo deomed exporiont for Ireland, Tho 
patiiement of England, in like mannoy, might issno stalntos 
applying to Ireland, and tho parliamont of tho latter country 
wag kept in a vory subordinate posilion, ‘Cho equity and common 
lew courts aro soparato in Irolond, just as in England. ‘tho 
courts of justice, evon boforo tho union, wore in a similar stato 
of dopondenco, as thoro was an ultimate rosort to the English 
courts. ‘Tho superiority of tho English pavliamont was ofton 
disputed by tho Inish nation, and to dofino oxactly tho relation of 
Troland fo Hnglond it wes doolavad, by 6 Goo, L. o, 6, that the 
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kingdom of Ivoland ought to be subordinato to, and dopendent 
upon, tho imporial orown of Grent Britain, as being inseparably 
united thoroto, and that the king’s majesty, with the consent of 
tho lords and commons of Great Britain in parliamont, had power 
to make laws to bind the pooplo of Ireland. After a time, how- 
evor, this statuto was repealed, and by 28 Geo. TIL 28, it was 
declared that the parliamont and courts of Ireland had aon oxclusive 
right as to ‘all matters of legislation and judicature in. that 
country ; this emancipation was followed, however, ab no distant 
poriod by a fresh enactment, and by 89 & 40 Geo, IIL. o. 67, 
Troland was mado an integral part of the British dominions, 
Sinco the union all acts of parliament extend to Treland, whether 
oxpressly montioncd or not, unless that portion of the United 
Kingdom be expressly excopted, or the intention to except it 
bo othorwise plainly shown. 

Gibraltar, Malta, Holigoland, St, Helena, and the Island of 
Asconsion, avo administered by royal governors. In Gibraltar the 
governor is the sole legislator, under control of the home govern- 
mont, In Heligoland thore exists an assembly for local require- 
monts, In Malta, in conjunction with the governor, there is an 
assistant council, which is partly elective. In St. Helena the 
council of the governor is appointed by the crown, 
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CAPER IT, 
THN COLONIEH. 


Threo Classes of Colonics —Magua Chavta of tho Colonios.—-Qoyornova--Tylacopal 
Soog,-—Individual Colonial Constititions,~-1, Canada: Powor of the Governor, 
—2, Jnmaion.—&. Columbin.—4, Guiann,—8, Trinidad, St. Taola, md the 
Falkland Telands,—G, Ooylon and Hong Kong.—7. Capo Colony.-8, Australia: 
—Captnin-Cronoral; Recont Conatitutions; Now Sowth Wales; Vielorta; Van 
Dioman's Land (Casmanin); South Australia; Wealorn Australia—9, Now 
Zouland. 


‘hran avo threo classos of colonios —'lho first, provincial este 
bUshmonts, having a constilution organized in accordmuco with tho 
commission granted by tho crown to tho governors, undor tho 
authority of which tho assomblios aro invostod with tho powor of 
making local ordinances, nob repugnant to the low of Hnglund, 

Tho socond class consists of Lhoso proprigtiry governments 
grantod by tho crown to individuals, in tho nature of fondatory 
principalitios, end subordinato powers of logislution, similar lo 
thoso formorly possossod by ownors of countios palatine, 

Tho third class, chartor govormmonts, in the naluro of civil 
corporations, wilh auch rights and authorities aa mo spovially ivon 
in the chartor of incorporation. 'horo is, ub prosonl, no pros 
prictary colony in oxistonco, and almost all tho eolonios portain to 
the first class, with the oxcoplion of Siorra Loon. 

By the 6 Goo, ITT. 0, 12, it was declared thet oll tho Amorican 
colonics aro, and of right onght Lo bo, subordinate to, aud dopon- 
dent upon, tho imporial crowh ond parliament of Croat Britain, 
who havo full powor and authority to mako laws binding tho 
colonies and people of Amorica. In 1782, howovor, this powor, 
80 for as regards taxation, was formally ronomcod by tho 18 Geo. 
IT. o, 12, it boing doclavod that tho king ond parliamont of Great 
Britain will not imposo any duty, tax, ov assossmont whatover 
payablo i in any of his majesty’s colonios, provinces, or plantations 
in North America, ‘Tho oxorciso of tho so-called “right” of the 
British parliamont to raise a rovenuo by colonial taxation, lod to the 
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yobollion of the Novlh American provincos, which resulted in thoix 
indepondenco.* Whorover colonial reprosontations now exist, the 
crown morely imposos upon tho colonics such rostrictions as aro 
nocvssnry for tho rogulation of trado, and for tho benolit of the 


edlonios, 


Tho statuto 18 Geo. IIT. c. 12, is termod the Colonial 


Magno Chorin; parliamont is competent, however, to modify or 
abolish tho resolutions of tho colonial assemblies, Acts of pavlia- 


* A sovereign fovernment, whether 
of ono ov of a mmbor, in its collogiato 
onpncity can havo no logal rights against 
ite own subjecta, Wo ovory logal right 
thore aro threo goveral parties: namely, 
a paty bonving tho right ; a party burth- 
onod with tho rolative duty ; and a sove- 
yoign government solting tho law, through 
which tho right and_tho duty avo respeo- 
tively conforred and imposed. A. sove- 
roign government cannot noquire rights 
throngh Jaws sot by ilsolf to its own sub- 
joots, A man is no more able to confor 
® vight on himsolf than he is able to im- 
poso on himself a law or duty. Evory 
party boaring a right, divine, legal, or 
mort, has necossarHy acquired the right 
through tho might or power of anothor. 
Conaequontly if a sovoroign government 
had logal rights against its own subjects, 
those rights wore tho croatures of positive 
lnws, sot to its own aubjoots by a third 
orson oy body, And, a8 ovory positive 
law i6 Inid by a sovovoign govornmont on 
f person or perens in a stato of aubjoo- 
tion to itaol!, that third porson or body 
woro sovoroign in that coRLUDNEY whoso 
own novorvign governmont bore tho logal 
righta; Unat is Lo any, tho community yworo 
sttbjool to ila own govoroign, and wore also 
auljoot lo a soveroign conforring rights 
upon ie own, which is impossiblo and 
absurd, Bub so far ag thoy are bound by 
tho law of God to oboy their tomporal sovo- 
roign, & sovoroign govornment lias rights 
divino against ils own subjects ; and, so 
fav va tho members of its own community 
avo severally constrained to aboy it, by 
the opinion of the community at large, 16 
has also moral rights against its own aub- 
jocts soverully considered. Consequently, 
avhon wo say that a aovereign govern- 
ment, as againat its own eubjeots, has or 
has not @ right to do this or that, wo 
necoseavily mean by @ right, a right 
Givino or moral ; Lhat if has or has not a 
right, derived froma Inw of God, or do- 
rived from law improperly go called, 
which tho gonoral opinion of tho com- 
mumily ols to its members sovorally. 
But when wo eay that a government, as 


against ite own subjects, has or has not a 
vight to do thisor that,we not uncommonly 
moan that we deom tho act in quostion 
gonorally us¢fud or pernicious, To igno- 
rance or negleot of the palpable truths thus 
expounded may be imputed the pernicious 
jorgon that was ourrent in this country on 
the eve of her horriblo way with her North 
American children, By tho groat and 
small rabble in and out of parliament, it ” 
waa said that the government sovoroign 
in Britain was also sovereign in the 
colonies; and that since if was sovoroign 
in tho colonies, it had a aight to tax thoir 
inhabitants, It was objected by Mx, 
Burko to the project of {nxing thoir in- 
habitants, that tho project was imempe- 
dient —proguant with probablé ovil to the 
colonies, and prognaut with probable oyil 
to the inhabitants of the mothor country, 
But to that most yational objection tho 
stickers for tho gschemo of taxation vo- 
tumod this asinine answer. “Choy anid 
that tho British government had a right 
to tax the coloniate, and that it ought 
not to bo withhold by paltry consideya- 
tions of expediency, from onfoyoing its 
aovorcign right against its refractory sub- 
Josts, Nov, assuming that tho gosorn- 
mont sovoroign in Britain waa properly 
aoveroign in tho colonics, it had no legal 
sight to tax ila colonial subjoots ; although 
it was not restrained by positive Jaw, from 
dealing with its colonial subjects at its 
own pleasure or disoretion. HU, then, the 
sticklors for tho schoms of toxation had 
any delurminato moaning, they meant 
that tho British govornmont was em- 
powerod by the lay of God to tux. its 
Amorican subjects; but it had not a 
divino right to tox its American subjects, 
unless the projeot of taxing them accorded 
with gonvral utlity 5 for every divine 
right springs from the divine Jaw; and to 
tho divino tnw goncral utility is the index, 
Consequently, whon tho sticklors for 
tho scheme of taxation opposed the right 
to expediency, they opposed tho right to 
the only fost by which it was pornible to 
dotermino the reality of the right iteolf.” 
Austin, Ox Jurispradence, 260—260, 
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mont havo binding forco in tho colonios only ro fay aa tho Iatlor 
ave thoroin named. 

- Pho govomnor of evory colony has tho right of pardon, and 
power to nominate to tho civil posta; ho reprosoula the queen 
ih all vospocts, ia usually nominatod for six yours, and is avsisiod 
by an exoeutive council, or ministry, whieh. oceasionally actu as 
oourtof apponl.” Tinportaut judicial poate avo usually filled up 
by the home govornmont, Tpiseopal soos avo ostablishod in tho 
colonics undor pulronngo of tho qnoon; thoir jurisdiction ia regu. 
latotl by parliamont, tho bishops Lhomaelvos avo nominated by the 
crown, and consacrated by tho tivo archbishops and tho Bishop of 
London, 

Qancing at tho colonios cursorily, wo find that Canada and 
Jamaica aro invostod with tho oldest colonial parliaments, 

1. By 17. & 18 Viol. 0, 118 (1854), tho logisluturo of Canada 
is ompoworod to modify tho constitution of tho colony, tho governor 
rosorving, howeyor, all such modifications for tho approval of tho 
quoon, As to othor “acts of assombly,” ho is ompoworod, but 
not bound, to rogor'vo tho bill for tho agsont of tho quoon, who may 
withhold hor sanction in council within a poriod of two years aftor 
they are received, Tho ordinancos framed by tho logislative 
assembly, with tho assent of tho govornor, have forco of Jaw in tho 

* province without tho assont of tho orown, woloss thoy aro pnssott 
with o oleuso susponding thoir offoot until hor majosty’s pleasure 
has boon, takon thoroon.* 

The council, as advisora of tho roprosontative of tho crown, 
is appoiniod and holds offico indepondontly of the voles of tho 

, assombly, Uppor and TLowor Canada boing unitod since 8 & 
4 Viot. o, 85, tho pavliamont now consists of tivo housos, vin, 
tho council, or upper honso of legislature, tho mombora whoreof 
aro summonod by tho orown for life, and tho “ houso of assombly,” 
formed on tho modol of tha houso of commons, md oloctod by tho 
colonists. In yoforonco to tho olection of sponkor tho logislatiure 
of Canada, in conformity with 22 & 28 Viol. o, 10, may poss 
autonomio resolutions. 

‘The govornor convokes, prorogues, and dissolves tho logiala- 


* “Tho authority of tho homo go: vornmont, of which thoss oflaors me 
vermont ie oxorcisod amainly in two — tho hond. Tt is ulvo oxoreisud, somottmos, 
waye: fival, by tha sypointmont of — but much moro rarely, in prosoribing 
governors 5 and secondly, by sunotioning — monatn os for thoir ndoptlon.’— earl Greys 
or Giaallowing monsures of the local on Colonial Policy. 


TIT COLONIES, B71 


tive assombly, Apart from the bills resorvod, ho has a right of 
voto upon all iis acts; money bills must first bo discussed in the 
lowor house, and no monoy bill can have effect otherwise than by 
a mossago from the governor to tho lower house, Only native. 
horn Canadians can bo appointod as judges. ‘Tie courts of justice 
aro analogous to those in Wngland, Under the governor of Canada 
are tho lfoutonant-governors of New Brunswick, Nova Scotia, and 
Prince Wdward’s Island, Newfoundland has an independent con- 
sbitution, rosombling that of Capo Colony and Australia (vide post). 

2, Jotaaica has possessed a constitution of its own for the last 
200-yoars, Ii has been modified in many important particulars 
by sovoral, acts passed in the island in the years 1854 and 1856. 
‘The ruling body now consists of a governor or captain-general, 
advised by a privy council, of a legislative council, and of an 
cloctivo logislative assembly. The govornor, who is commander- 
in-chief and vice-admiral, is appointed by the crown. His privy 
council is appointed by himself during pleasure, without limitation 
of number or qualification ; and its prosident, or senior member, 
administers the government during the absence of the gayernor, 
should no lieutenant-govornor be appointed, though the commission 
is usually givon to the commander of the forces, The upper cham- 
ber or legislative council consists of certain classes of function- 
aries, who bolong to it by virtue of their office, and of members 
whom the govornor appoints for life, subject to the ratification 
of the crown, ‘The lower chamber or house of assombly is elected 
for soven yours, by tho body of frecholders, It is summoned by the 
govornor in council, and may be adjourned, prorogued, or dissolved 
by the governor alone ; in conjunction with the council, and by con- | 
sont of the governor, it may pass laws for the colony, subject to tho’ 
approval of the imperial governmont, Tho house of assembly 
had formerly the power of originating and appropriating grants of 
money; by the act of 1854, however, no grant is to originate in 
the assembly, except by message from the governor, or through 
the “executive committee.’ This latier body now forms the 
ministry of the crown, and consists of onc member of the “ legis- 
lative council,’ and three membors of the “ Assembly,” not office. 
holders, chosen and changed af pleasure by the governor; they 
aot as his medium of communication with the council and assembly, 
and assish him in preparing estimates, levying and disbursing 
monoy, and in the general administration. 
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8, By 21 & 22 Viet. o. 08, tho govornor of British Columbia 
has logislative authority; Cho parliament af Mnglaul nual, however, 
ratify his onactmonts ; in civil mattors appeal lies to the quoen in 
council, Tho crown is ompowored Lo ovdor, whonoyor ib may be 
found oxpodiont, a popular reprosontation in the colony, 

4. Tn Quians tho govornor- is assisted by a hody eullod ‘tho 
Court of Policy,” tho mombors whereof aro partly nominatod by 
the crown, on tho proposal of tho governor, dnd partly consist of 
tho highor fimolionarios, who aro mombors ee aficio, ‘Tho unof- 
ficial mombors of tho Court of Policy sorvo for threo yours, and go 
out by rot alion. If tnxos aro to bo loviod six financial ropresontn- 
tives are olected by sullvazo, who aro associntod with the Vourb 
of Policy, undor tho designation of tho “Vonthined Court,” whieh 
proceeds to lovy and appropriate tho taxes. In tho Combined 
Court,” every mombor, whothor a ropreyontalive or a momber of 
tho Court of Policy, has an oquel volo. ‘Tho governar nob only 
has a casting volo as prosidont of tho Court of Policy, bib an 
absoluto veto on all laws passod by a majority, ‘Iho supremo 
civil court consists of « chiof judge, tivo puisno judgos, a secre. 
tary, rogistrar, and accountant. ‘ho supremo criminal cow't is 
composod of the throo civil judgos, and throo assessors, choson by 
ballot. ‘Lhoro ave nino judicial districts, onch widor chargo of t 
stipondiary magistrato, appointod and remoyablo only by tho 
socrolary for tho colonios, axsinlod by unpaid juatious, holding 
thoir commission from tho governor, Jn Guinea Datel law ia 
conformad to. 

6. Tho logislative council of tho colonios of ‘I'vinidad, Santa 
Tineia, and tho Falkland Tslands consists of cortain classes of 
functionaries, and mombors for life, nominated by tho orown on 
tho proposal of tho govornor, Tnto Trinidad and Santa Tmoia, 
municipal corporations havo hoon introduovil, which is rogardod 
ag an initiatory slop Lowards roprosontativo govornmont, 

G, Ooylon and Tlong-Kong do not possess any parliamont; in 
tho formor island, howoyor, municipal organization has commoncod 
by the oslablishmont of officora of roads, oloclod by tho house. 
holdors. In Mong-Kong tho couneil consists wholly of official 
membors, 

7, Cape Colony, Conformally with tho lottors-patont of 1850, 
tho legislative council onacted an ordinanco for constituting a 
parliament, and anothor ordinance for regulating, in cortnin re- 
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spocts, tho appropriation of its reyonues, By orders in council 
those ordinancos wore, with certain amendmonts, ratified and 
flually onacted in 1858, Tho legislature consists of the govornor, 
tho logislativo council, and tho houso of assembly, both elected 
hy tho poople, ‘The chiof justice prosidesin the lepislativo council, 
which consisis besides of fifison mombers choson for ton years; 
ovory fivo yours onc portion votires, Tho lower house comprises 
forty-six deputies, electod for five years; the members thereof 
rocelvo £1 por diom while engaged in travolling to and from, and 
in abtonding cach session, but the payment is not to be for more 
than fifly days in one year: they aro also allowed travelling 
oxpensos. Bills granting supplies; or imposing taxes, begin in 
tho lowor house, on thé recommendation of the governors, The 
 assombly” must bo held annually, The governor may prorogue 
or dissolve tho council and assembly, or dissolve the assombly 
soparately ; and, in regard to the veto, has the samo privileges 
and obligations as the governor of Canada: constitutional modi- 
fications, which tho Cape parliament may havo resolved upon, 
aro to bo proceeded with as in Canada. The ministers, par- 
ticularly the colonial socrotary, the attorney-goneral, the treasurer 
and auditor, may speak but not voto in either house. 

8, Tho five Australian colonies aro under a captain-general, 
who is also, since 1850, commandor-in-chief; in each colony there 
is a governor. ‘Tho upper houses of the Australian colonios, in 
conjunction with thoir logislative, exercise judicial and executive 
motions; thoy also act as privy council and civil cowt of appeal, 
tho membors thoroof boing, ab tho same timo, justices of tho peaco. 
Tho Australian constitutions are regulated by 18 & 14 Vict, c, 52, 
intituled, “'Tho Act for tho Bottor Govornment of hor Majosty’s 
Australian colonies.” It introduced analogous constitutions for 
Now South Wales, Victoria, Van Dieman’s Land (Tasmania), 
Sonth Australia, and Wostern Australia. 

Now South Wales, howover, by 18 & 19 Viot, c, 54, and 
Violoria, by 18 & 19 Viol. «. 46 (16th of July, 1856), received 
now constitutions, in conformity with which the colonial parlia. 
ment in these two colonics is enabled to revise the constitution. 

New South Wales, ob tho samo time, recoived a governor, 
nominated for life, and on executive council, called the upper 
hougo, A parliamont iy hold annually. In the event of consti- 
tutional modifications being introduood, two-thirds of both houses 
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must voto for tho samo, and tho queon givo hor assoul, A copy 
of tho rospoctivo bill i to bo laid bofore the parliament of Grout 
Britain, All monoy Dilla must bo reconimended to bho lowor 
honso by tho governor, ‘Tho crown reecives a so-cullod civil Hat 
of £64,800, from which the salaries of tho judgos and other high 
funotionariog and tho clorgy avo pnid. 

In Vietoria the vo honsos aro elevted by tho colonists. Tho 
colony had proviously onjoyod tho intormuiliate slop in the cuslo- 
mary progress, namely, that of a logislinre consixting of lwo- 
thirdy representative, ard ono-third nominco, with a goyornor and 
oxooutive responsible only lo tho crown, ‘Tho colony, in drafting 
out in 1854 tis now constitution, which was to recvive tho imporial 
sduction, docided, in common with tho other colonies in like ciroum. 
stancos, upon having two houses of logislation, Both wovo oloctive, 
but the council or uppor house was placod on tho narrow founda. 
tion of a vory high qualification. his body, consisting of thirty 
mombors, cammot be dissolvod, bub ono-fifth of its number votives 
ovory tivo years, ‘Tho assembly, consisting of seventy-two mom- 
bors, is of throo years’ duration. ‘Cho principle of tho ballot, with 
manhood suflrago, ant tho abolition of tho proporly qualification 
for the assombly, with on olccloral distribution basod chiefly on 
population, has boen adopted, and is found Lo work woll. 

Van Diomon’s land. ‘Cho Tasmanian logisluture, in rosponso 
to imporial invitation, ombodied ils views ay Lo x new conslilution 
dn pn nob passod on Leb Novembor, 1851, which roccived tho royal 
tgsent. ‘hora aro now two houses of logislation, tho “ council? 
pnd the 'assombly,” both of which aro oloctive; tho formor 
roquiring for volos a £50 froohold vontal, tho lattor 1 £10 rontal, 


or a froohold of £100 valuo, 


* Bnoyo. Brit, avi. “ Australia” — 
Tinportant losgons hayo resulted from 
past colonial oxporioncos, A fow yours 
ago it was hough dangerous to givo 
coloniats much liboity, ‘Lhoy wore do- 
mooratio, vobollious, and wickedly dia- 
posod lo brenk off from home tics on 
Overy Opportunily, ‘Lhoso notions havo 
proved quito unfomdod, —Solf-govern- 
ment has promplly doyoloped, indeod, 
ihoso oxlrome popular idons that may bo 
yogardod aa yepresonting tho noimal elato 
of now and detached societies of our 
gountrymon 5 but it has alo stukingly 
invreagedl their loyalty to the ompire, 
Indeed, thoro onn now bo no doubt that 


‘The “council” consists of filtoon 


tho restrictions herotofoio imposed on 
colomnl libaity by imporial diatvust woro 
tho solo causo of whinntovor aryoured of 
Aieluyally ov cigaontout in tha pret, 
Porpotual intortevonco with loont con+ 
cermmonts ativiod up in tho colonista 
ovoilnsting antngoniam to thow govom- 
monte, local and imperial, ‘Lhevo is now 
in all this a manitost change, ‘ho oo« 
loniets’ differences aro yeaurved for tholy 
own political pevliog, and tho imporit 
authorities, by abandoning divcat Inter. 
fovonos, have noquirod a most poworful 
and indivoat inflnonao that mat bo for 
ovor good to the lively but inoxporlensod 
oftkhoul "—Zbid, 
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mombors, five of whom rotivo every three years; the “ assembly” 
consists of thirty mombers, who are elected for fivo years. The 
assombly may be dissolved by the governor. 

Jn South Australia, and Wostern Australia, respectively, there 
has, hitherto, beon bul ono house; a third of the mombers of the 
logislative council boing appointed by the crown, and the remaining 
iwvo-thirds olootod by tho colonists, ' Modifications of the con- 
slilution must bo ratified by the queen in council, For individual 
districts, special district assemblies have been introduced. 

From ail the Australion colonies is withheld the right of 
lovying— 

1, Customs-duties which are contrary to British treaties with 
foroign powers, : 

2, Duties upon articles imported for the supply of her ma- 
josty’s forces, and 

8, Difforential duties. 

On o polition of the inhabitants of territories north of 80 
degroos south latitnde, the queen may grant constitutions resem- 
bling those of thé three last-named colonies, 

9. Now Zealand consists of a confederation of six provinces, 
in each of which « provincial council, consisting of nine members, 
elooted for four years, sits annually, which council, at the same 
time, elects tho superintendent of the province, subject to the 
ratification of the governor, who has also power to dissolve the 
provincial council; at the head of the confederation is tho gonoral 
assombly, consisting of (1) the govornor; (2) tho upper house, 
or logislative council, composed of fifteon membors appointed 
by tho govornor for lifo; and (8) the house of represontatives, 
consisting of thirty-six members, elected for five yoars, by o 
swlfrage similar to that of tho eloctors of the provincial councils, 
Yhe housa of ropresentatives can be dismissed by the governor at 
ploasiuve. Tho volo of the governor is legally admissible, as in 
Canada, ‘The rights of municipal corporations are granted by the 
crown, Jn the general government, ond also in the provincial 
auperintendoncies, the principles of responsible government are 
carried .oub asin England. The majoritios oreate and turn out 
administrations, and each accoptance of office by a member is 
followod by a re-olection, No other Hnglish colonies oxcepting 
tho above-named ot prosent enjoy parliamentary institutions. 
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Govornor-Cenoral,—ITis Council. Subordination of the Courla to the Courts of Law, 
—Nativo Civil Tudyos,—Jury.—Sosaions Cowl ~-Military Courts. Sniddor« 
Dowaneo Aduwhit.—Nizamut Adawlat—-Burriatora, «Civil Punclionarigge 
Naxntion Syatom.—Lho Church Wetablishmont.—-Militmy Sytem, 


‘Mm abolition of tho board of control and of tho Mosh India 
Company’s right of governmont, has in no wise changod (ho 
internal constitution of India By Ditls Mast ladia Dill (18th 
of August, 1784) tho governor of Bongul, ax governor-gonoral, 
in conjumelion with his council, consisting of five monthors, was 
invostod with a control over the governors of Bombay and Ma« 
dras, ‘This conncil has boon remodollud by a bill passod in (86l. 
It now consials of fiyo mombors, threo of whom aro nominatod 
by tho Soorotnry for Tndia, and tivo by tho crown, in othor words, 
by the cabinet ab largo. ‘Tho sevrotary for fidia is empowered 
to appoint tho commandor-in-chio! for ndiato acl as oxtraoridinary 
mombor of tho council. ‘ho governoregonernl hus the vighb bo 
appoint, for tho ciacaxsion of gonoral ovdinmecs and legislative 
moasnros, from six to bwolyo mombors additional, ono-hall of 


* (Tt flonta in tho minds of # grout 
many porsons, (hal, somehow or othor, i 
tribute, ov what fa oguivalont to a. tris 
buto, comos from tho nt Tndiea. Novor 
did an opinion oxist moro complotoly 
without ovidonce, contrary Lo ovidenca, 
avidonce notorious, and well known by 
tho persons thumsclyes by whom tho 
beliof is ontortainod, India, instead of 
yiolding a tribnio to Kingland, has novor 
yielded enongh for tho oxponsos of ite 
own govornment, Whint ia tho proof? 
‘That its pevomnment had always beon in 
dobt, and has boon undor the nevouelty 
of continually augmenting its debt, till 
it has arrived ab a magnitude which the 
govornmont hing oftun itsclf dusoribed as 
alarming, So fav is India from yielding 
a tribute to Gront Bvitain, that, h lows 
and aide, and tho oxponso of fects aud 


avinios, it ling cost this country enormous 
sums, Th is no doubt truo, that somo 
nots of parliament huvo arsumod tho ox 
jslonce of a tribuio from Tidia, or what 
has beon called & stiyplas rovono, for tho 
uso of the nation. But paviiamont, wo 
havo prolly good exporience, cumot 
mitko things by alleming thom,  ZAdnge 
avo a litle more atubborn than tho ove- 
Aulily of Englishinon, That, i goneral, 
ig obedtont cnough to tho aflirmations of 
thoso who lend tho partament and who 
havo sometimes an intorat jn leading it 
wong, Steels Lake the own aourao, 
without regatd to tho aitrmations of 
paliament, or tho plastic faith of those 
who follow thom.'~-neyolopadia Bris 
tannica, avt. “ Colony,” frou tho pon of 
tho lato dumoa Mill, 
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whom is to bo without any other offico, and their commission, to 
last for Lwo yous. Tho governor-general has tho right to oppose 
his voto to ovory Inw dovised by tho council; if he give his assent, 
tho English govornment has tho vigltt to suspend and repeal tho 
law promulgated by him, 'Tho governor is only obliged to sum- 
mon tho council in casos of great urgonoy ; he alone has the vight 
bo proclaim laws without advico of the council, which laws may, 
howovor, bo abrogated by the homo government, In the council 
the govornor-poneral has only ono vote, and in the event of there 
boing equal voling he has the privilogo of a casting vote, The 
govornor-gonoral and his council may issue, abolish, or modify 
laws, subjoot to tho intervention of parliament. For the dis. 
cussion of projects’ of law, three of the higher functionaries for 
ouch prosidonoy, viz., the chicf-justice or a member of the 
Supreme courf, and two other officials are, according to ciroum- 
stances, added to the council, which then acts as a legislative 
council, Tho governors of Bombay and Madvas are each assisted 
by a council consisting of throe members ; the new law empowers 
thom to nominate from four to eight additional members for tho 
spaco of two years, 

Ai the head of tho judicial system there is the high court of 
appeal, termed the Sudder Dewanee Adawlut, and the Nizamut 
Adawlut, or tho chiof civil and criminal court, which sits in 
Caloulta, and is composod of Europoan judges, On the civil 
sido this court has censed to oxercise any original juristiction ; 
on tho criminal side tho court has cognizance in all matters 
relating to criminal justice and the police of the country, but it 
oxorcises no original jurisdiction. Appeals from tho sessions 
judgos lie to this court, but it cannot enhanco the mmount of 
punishmont, nor reverse an acquittal. The sontencos of this 
court ave final, In cases of murder, and other crimes requiring 
grontor punishment than sixteen years’ imprisonment, all tho 
procosdings of the trial are referred to the Nizamut for its 
vovision. The Mohammedan lnw-officor of the court first records 
his judgmont, and all’ the documents ave then submitted to the 
judges of the Nizamut, If the case be not capital, it is decided 
by a single judgo; sontehoes of death requiva the concurrence of 
two judges, Trials‘ before the sossions judge for crimes punish- 
able by a,limiled term of imprisonment ure also referred for the 
disposal of the Nizamut when the sessions judge differs from the 

PP 
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opinion of tho Mohammodan Taw ofleor, Jn oach presidency 
thoro is a supromo ov quoows court, in which tho Juegos aro 
appointod hy tho crown, and the modo of procedure ia assimilad oct 
to thet of tho courts at Wostminstor, Appeal lios front thoir 
decisions to tho judivial comunitles of the privy council. ‘Tho 
English judgos in India in oivit mattors act cliviy as judges 
of sppoal, and havo tho snhordinato Indian courts under Choir 
supervision. 

Somo of tho tributary states avo contvollod in regard Co thor 
civil jurisdiction, thoir army, mud diplomatic relations, In Sir 
goojah, for oxamplo, appeul lios from tho civil courts to tho British 
agonts, in. all dificult: criminal casos; the agont anporvising: (ho 
sontencos of tho native judges. In cases involving capital pumish- 
mont, tho British agont alono may dotermine, In Sowhorn 
Mabratta, tho jaghirodas must bring all important criminal cusos 
bofore the Huropoan judyos. | 

Tho administration of oivil justicn is almost ontively i tho 
hands of tho nativo magistrates ; no residents in India boing: ex 
empted from their jurisdiction, Tho principal suddor amncons 
Aocide upon civil dispntos without reforenco to thot amount, 
whoreas tho suddor anmeons and tho moonsiffs avo only om- 
powored to try suits of a minor naturo; tho jurisdiction of tho 
formor oxtonds to suils of £100, and of tho latlor to suits lo tho 
amount of £80, 

Tho salary of Lho moonsils soldom amounts to moro than £200 
a-year'; tho salary of (ho sucdor anniuons rengo from £240 bo £120 
a-yeat., Apponl Jiessto tho principal suddor amnoon, or to tho 
Rnvopenn ziltah jrdgo in tho district, Tho lawyers in thoxo conrla 
avo called “vakools :? thor foo is rogulated aceording to tho 
amount in dispute.§ Turthor appeal in mattors of trivial import 
only lios in regard lo a point of Jaw. Iloroin a plaint of nullity 
lies to tho supromo court (Suddor Dowaneo Aduviut), In rospoct 
of all suits ovor £600, tho plointiff has tho right of apponling 
eithor to the Enropean zillah judge or to tho principal sudder 
oumeon. The ailleh jndgo is compotent to withdraw any anil 
from tho Indian subordinate judgo, and doside the matior him 


% Sykos, Civit Justice in India, 84. Kayo, The Administrati 
} Statistical Papers Relating to In« aat Judie Costing, 00, ares 
dia. London, 1858, Printed for the § Lbid., 428, 
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solf; but this vory soldom occurs.* In either case, appeal lies to 
the supreme court, and from the latter in matiers above 10,000 
rupees, Lo the queen in council. All native courts are bound to 
give in a report of thoir decisions. In the majority of cases 
the suporior courls confirm the sentences of the subordinate 
courta| A paunchayot, assessors, or a jmy consisting of 
five porsons, may be summoned for tho determination of civil 
auils. This sonrccly cyer oconrs in Bongal, but in Madras, in 
four years, ib was resorted to 180 times, and in Bombay, 258 
t.u.08 in the same poriod.t 

Folonios and misdomeanors are tried by tho sessions courts, 
which consist of Huropean zillah judges and native assistant judges. 
Tho summoning of a jury takes place likewise in these courts; 
thoy cannot condomn to more than sixteen years’ imprisonment, 
Tho subordinato civil judges are chiefly-native magistrates. The 
lation, in their capacity as criminal judges in the first resort, may 
condomn to three years’ imprisonment ; and if a Haropean commit 
an. assault or a trospass on a uative, they may condemn him to 500 
rupeos’ fine, or two months’ imprisonment if the fine be not paid, 

Tn the case of nativo soldiers, from threo to fivo native officers 
dotormine quostions relating to debt or mattors of fact; for the 
trial of offences of a graver nature, from thirteen to fifteen native 
officers aro necessary. ‘Tho administration of justice by means of 
thoso military courts ig justly held in esteem.§ Tho chief civil 
court of law, the Swdder Dewaneo Adawlut,|| is only an appeal 
court in civil mattors, and has suporvision over all the sub- 
ovdinato conris.{ ho members of this court ore, at the same 
timo, mombors of the Suddor Nizamut Adawlat, or conrt of appeal 
in criminal matters, which can neithor romove sentonces of acquit 
lal, nor increase punishments, but may grant protection to a sub« 
ordinate judgo for an erroncous judgment. In criminal matters 
of » grayer naiuro, whoro tho punishment oxceeds sixteen years? 
imprisonmont, this court decidos in the first resort. Tn cases 
inyolying capital punishment, two judges at least must sit; this 
court has only ono native Mohammedan assistant judge.** 


ment wns ocdasioned from tho fact, that 


* i tics in India, 88. 
tine Beaune the system of “contempt of court” was 


Statistionl Papers, 46, J c 
t Sykes, Crvit Tustioe in India, 88, sought to bo introduced, (Fide Kaya, 
Abid, 84, 7“ | 
| Whon this court was first eata- nee ee 48. 


biished and dotormincd accordimg to 
Anglieh luw and procedura, gient excite: 


580 THE ENGLISH CONSTITUTION. 


The vakecls undergo on oxaminntion before a commission 
composed of natives and Europeans. ‘The standard to bo attained 
would seem to be high, as in Agra, in the year 1852, out of 
twonty-seyon candidates all failed ; in Baroily, out of forty-oight, 
forty-aix failed; and in Benaros, out of sovonly-two, sixty-cight 
failed. Tvom the vakeels are nominated the moonsiffs, who haye 
only to decide upon mattors of minor import. Promotion takes 
place by soniority ; a moonsiff becomes suddor aumeen, and may, 
ultimately, be promoted to the post of principal sudder aumcen,* 

Formerly, the civil servants were oducatod at tho college of 
Haileybury, and were subsequontly initiated into their duties in 
India; after undergoing an examination they entered upon their 
practical career eithor as assistants to magistrates or collectors. 
Penal cases of 2 minor nature, and appeals agninst tho taxes, 
were committed to them, but always under supervision of their 
immediate chief After a long practical initiation, and under. 
going a final examination, they were definitively appointed to 
a post, 

The system of taxation is under the control of the board of 
revenue, subordinate to which aro the revenue commissioners 
and collectors; under these act the native deputy collectors. The 
chief revenues of the government in India are derived from the 
sali and lend tax; other royenues are raised from dutios on 
opium, the tobacco monopoly, the abkarreo or tax on spirituous 
liquors, and from the post and stamp duos. | 

The lend-tax ig collected in a poculiar mannor; in the provinces 
of Bongal, Behar, Orissa, and Bonares, zemindars pay to tho govorn- 
ment a permanent rate irrespective of the highor or lower value 
of the ground. The zomindars, who were formoly only farmors 
of revenue, have, since 1798, been recognized by tho British 
government as landowneis. The second system of ground-tax is 
that called the “ryotwar;” which mostly provails in Bombay. 
The “ryotwars” are merely farmers, who receive fiom tho 
government a grant of land for a specified time, for which thoy 
have to pay an annual rent. In North-west India a mixed system 
prevails; the land-tax being levied on the village at large, 

The ecclesiastical establishment is placed under tho Bishop of 
Calcutta, as metropolitan in India, with such jurisdiction and 


* Statistical Papers, 46, ate 148. 
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functions as tho sovercign may direct; subject, nevertheless, to 
the general suporintendence and revision of the Archbishop of 
Canterbury. The Bishop of Calcutta has two suffragans, viz., 
the Bishops of Madras and Bombay, each of whom is assisted 
by an archdeacon, 

Tho military system is controlled by a commander-in-chief, 
Tho rebollion of 1857 scattered the great Bengal army. There 
now exist the armios of Bombay, Madras, and the newly organized 
army of Bongal and Central India, selected from and composed 
of all manner of tribes, such as Sikhs and Ghoorkas, 


THE END. 
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